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M ster Carson:

| am subnmitting these comments in response to the Notice of

I nqui ry announced in the Federal Register Volune 64, No. 102. My
comments are, in part, a reply to the cormments of Bernard
Sporkin, representing Tl ME- WARNER, dated February 7, 2000, and
avail abl e for downl oad as file 043. pdf.

| am a patent attorney. | use LINUX on ny computers as a hobby.
I own a TOSHI BA SD- ML201 SCSI-2 internal DVD-ROM Drive for ny
conputer, in addition to a SONY DVD Pl ayer and several DVDs. |
am submi tting these comments on ny own behalf as a LINUX user

Al t hough my comments deal with LINUX, they also apply to other
open source software such as FreeBSD, NetBSD, OpenBSD, etc.

My primary concern is the way the Digital Video Disc ("DVD')

I ndustry has used Section 1201 (a)(1) of the Digital MIIennium
Copyright Act ("DMCA") to discrimnate against LINUX users such
as nyself. | amalso concerned that the DVD Industry will
continue this pattern of discrimnation against LINUX users after
Section 1201 (a)(1l) of the DMCA goes into effect. Since the DVD
I ndustry has discrimnated, and continues to discrimnate,

agai nst LI NUX users such as nyself, | feel that DVDs as a cl ass
of works shoul d be exenpt from the prohibition against
circunvention of copyright protection systens for access contro
t echnol ogi es.

The DVD I ndustry discrimnates agai nst LINUX users such as nysel f
in 2 ways: first, by refusing to |license the Content Scranbling
Software ("CSS") so that LINUX vendors can offer an MPEG decoder
board which would allow nme to play DVDs on my conputers running
LI NUX; and second, by suing the programers who wote and

di stributed DeCSS, a program which allows nme and ot her LI NUX
users to play DVDs on their conmputers running LI NUX.

The DVD Industry's refusal to |icense CSS

I own 2 desktop conmputers, both of which are running LI NUX
Nei t her system can play DVDs. The reason | am unable to play
DVvDs on my conputers running LINUX is that no vendor offers an
MPEG decoder board which would allow ne to play DVvDs on ny
conmputers running LINUX. | have contacted 3 vendors of MPEG
decoder boards:



1. Si gma Designs http://ww. si gmadesi gns. com
2. Stradis http://ww. stradi s. conml decoder . ht
3 Li nuxTv. org http://1inuxtv.org/dvd

None of them of fer an MPEG decoder board which would allow ne to
play DVDs on ny conputers running LI NUX

In contrast to LINUX users, persons with computers running

M crosoft and APPLE software can purchase conputers and/or MPEG
decoder boards which allow themto watch DVDs on their conputers.
For exanpl e, Volune 221 of PC Connection Catal og, page 35,

t el ephone nunber (800) 800-5555, URL http://pcconnection.com
offers an HP Pavilion 8600 Series conmputer which includes a DVD
pl ayer. Sigma Designs offers MPEG decoder boards which play DVDs
on conputers running Mcrosoft or Apple software; these decoder
boards can be purchased from MEGAHAUS, http://ww. megahaus. com
for exanple. Apple users purchase the Power Mac G4, which

i ncludes a DVD player, from M CRO CENTER, tel ephone nunber

(713) 940-8535, for exanple.

The reason no vendors offer an MPEG decoder board whi ch woul d
allow nme to play DVDs on my conputers running LINUX is because
the DVD Industry refuses to license CSS to the above, or any
ot her, vendors to make such a decoder board. LinuxTv had a
decoder board with LINUX drivers ready |ast summer. However,
this decoder board is still not avail abl e because the DVD

I ndustry refuses to license CSS to them

Thus, the DVD Industry discrimnates against me and all other
LINUX users by refusing to license CSS to vendors so that they
can make an MPEG decoder board which would allow ne to watch DVDs
on ny conputers running LINUX, but allowing Mcrosoft and Apple
users to play DVDs on their conputers.

The DVD Industry's lawsuit over DeCSS

The second way that the DVD Industry discrininates against me and
ot her LINUX users is by preventing us from obtaining software
that will allow nme to watch DVDs on my conputers running LI NUX
Last Fall, the DVD Industry filed |lawsuits in California, New
York, and Connecticut against persons distributing a program

call ed DeCSS on their websites. DeCSS is a programthat perforns
the sane function as CSS, thereby allowi ng nme and other LI NUX
users to watch DVDs on our conputers running LINUX. The
programmers behi nd DeCSS wrote the program because the DVD

I ndustry consistently refuses to license CSS so that LINUX users
could watch DVDs on their conputers running LINUX (see ny

di scussi on above). These progranmers then posted DeCSS to the
internet to allow all LINUX users the ability to watch DVDs on
their conputers running LINUX. The DVD Industry then pronptly
filed 3 lawsuits to block persons fromdistributing DeCSS and

t hereby continue to prevent nme and other LINUX users from

wat ching DVDs on their LINUX conputers. These |awsuits are
currently pending.

These |l awsuits discrimnate against me and other LINUX users
because they render DVDs unavailable to me on ny LINUX conputers.



As | stated above, the DVD Industry refuses to license CSS to
vendors so that they m ght nake an MPEG decoder board which woul d
allow nme to play DvVDs on my LINUX conputers. Furthernore, their
| awsuits over DeCSS prevent ne from obtaining software which
woul d allow ne to play DVDs on ny LINUX conputer despite their
refusal to |license CSS. However, the DVD Industry does not
prevent M crosoft or Apple users from playing DVDs on their
conputers. Since the DVD Industry allows Mcrosoft and Apple
but not LINUX, users to play DVDs on their conmputers, the DVD
Industry is discrimnating agai nst ne and other LINUX users. By
filing the above-nentioned | awsuits agai nst DeCSS, the DVD

I ndustry further discrimnates against me by preventing ne from
obt ai ni ng software which would allow nme to play DVDs on ny LI NUX
conput ers.

The DeCSS | awsuits are shamlitigation because the DVD | ndustry
allows Mcrosoft and Apple users to freely copy DVDs. The DVD

I ndustry all eges that DeCSS pronotes piracy of copyrighted works
on DVD. However, the DVD Industry fails to mention that DVD-
Recordabl e Drives are available to Mcrosoft and Apple users.
For exanpl e, MEGAHAUS, http://ww. negahaus.com offers 7

DVD- Recordabl e Drives; 4 internal drives and 3 external drives.
The DVD- Recordable Drive nodels are as follows:

Toshi ba SD-W 111

Creative Labs PC-DVD RAM 5.2 GB

Panasoni c LFD103U

Pi oneer DVRS201

Toshi ba SD-W1111X (external)

Panasoni c LFD103UX (external)

Panasoni c DVDRAMMAC (external for Apple Maclntosh)

These DVD- Recordable Drives are bundled with M crosoft and/or
Appl e software to record DVDs. As of |ast year, the total nunber
of LINUX users was about 7 million, whereas the total number of
M crosoft users was about 200 million. So the DVD Industry is
suing distributors of DeCSS because they fear 7 m|llion LINUX
users will pirate their copyrighted works on DVD, but they are
conpl etely unconcerned that 200 million Mcrosoft and/or Apple
users will purchase DVD Recordable Drives and pirate copyrighted
wor ks on DVD. Since the DVD Industry is conpletely unconcerned
that 200 mllion Mcrosoft and Apple users will purchase

DVD- Recordabl e Drives and pirate copyrighted works on DVD, | fee
the DVD Industry's lawsuits to bl ock distribution of DeCSS are
sham litigation designed to discrimnate against me and ot her

LI NUX users.

Anot her reason that | feel the DVD Industry's |lawsuit over DeCSS
is shamlitigation is because the DVD Industry has the neans to
st op DeCSS and chooses not to use it. As | stated above, the
programmers behind DeCSS wote it so they could play DVDs on
their LINUX conputers. They were frustrated with the DVD

I ndustry's stonewalling tactics in refusing to license CSS to
vendors so that vendors coul d make an MPEG decoder board

which would allow themto play DVDs on their conputers when
running LINUX. So if the DVD Industry really wanted to stop
DeCSS, then they would license CSS to vendors so that



t hese vendors coul d make an MPEG decoder board which would al | ow
LI NUX users to play DVDs on their conputers when running LI NUX
The fact that the DVD Industry chooses to refuse to |license CSS
to vendors so that these vendors could make an MPEG decoder board
whi ch would allow themto play DVDs on their conmputers when
running LINUX indicates to me that their lawsuit over DeCSS is
sham litigation.

Thus, the DVD Industry is discrimnating against nme and ot her

LI NUX users by suing to block the distribution of DeCSS and

t hereby preventing me and other LINUX users from obtai ning
software that would allow us to play DVDs on our LINUX computers.

By preventing ne and other LINUX users from watching DVDs on our
conputers running LINUX, but allowing Mcrosoft and Appl e users
to watch DVDs on their conputers, the DVD Industry is

di scrimnating against nme and other LINUX users.

The Adverse Affects of the DVD Industry's discrimnation against
LI NUX users

The DVD I ndustry's discrimnation against me and ot her LI NUX
users adversely affects us in 2 areas: novies/entertai nnent and
sof t war e.

Movi es/ Ent ert ai nment

As | stated above, the DVD Industry's discrimnation agai nst ne
and other LINUX users prevents us from watching novies on DVD on
our conputers running LINUX. Thus, the adverse affect of the DVD
I ndustry's discrimnation against nme and ot her LINUX users is
that copyrighted works on DVD (I.e., novies) are conpletely
unavail able to us.

Sof t war e

DVDs are a superior media when conmpared to Conpact Discs ("CDs")
CDs contain about 650 negabytes ("MB") of data. DVDs contain
2,600 MB, or 2.6 gigabytes ("GB") , of data for a single sided
DVD and 5.2 GB of data for a double sided DVD. Since DVDs can
store nore data than CDs, they can contain nore docunentation

pl ug-in software, and hel per applications than CDs. Since DVDs
can contain nore docunmentation, plug-in software, and hel per
applications than CDs, they are a superior nedia to CDs.

The DVD I ndustry discrimnates agai nst me and other LINUX users
by allowi ng Mcrosoft and Apple, but not LINUX, users to instal
docunent ati on and/or software on their conputers. As | stated
above, persons running Mcrosoft and Apple software can play DVDs
on their conputers. Since they can play DVDs on their conputers,
they can install software contained on DVDs. Last nonth

M crosoft announced that the documentation for their Visual C++
conpil er would only be available on DVD. Since Mcrosoft is
maki ng docunentation avail able on DVD and M crosoft users can
play DVDs on their conputers, Mcrosoft users can instal
docunent ati on, or software, contained on DVDs. Thus, M crosoft
and Apple users already can install docunentation and/or software



contai ned on DVDs on their conmputers. Since Mcrosoft and Apple,
but not LINUX, users already can install docunentation and/or

sof tware contained on DVDs on their conputers, the DVD I ndustry
is discrimnating against me and ot her LINUX users.

An adverse affect of the DVD Industry's discrimnation against ne
and other LINUX users is that it prevents us frominstalling
LINUX distributions with just 1 disc. LINUX software is
currently available on CDs. Current LINUX distributions, |ike
Red Hat Software's, SuSE's, or Mandrake's, include at |east 3 CDs
(about 1.750 GB). Their deluxe edition LINUX distributions
contain at least 5 CDs (about 3.250 GB). Having to insert
different CDs into a conputer while installing LINUX on that
conputer is cunbersone and sonetinmes | eads to m stakes which
require re-installing LINUX fromscratch. Having a single DVD to
install LINUX on a conputer prevents these mistakes. As | stated
above, | and other LINUX users cannot play DVDs on our conputers
while running or installing LINUX. Since we cannot use DVDs to
install LINUX software, we are stuck with the cunbersone and

m st ake- prone nmethod of installing LINUX distributions using
multiple CDs. Thus, the adverse affect of the DVD I ndustry's

di scrim nation against nme and other LINUX users is that we are
rel egated to using the inferior CD nedia to install LINUX

sof tware and docunent ati on.

Regi on Codes

Finally, | feel that Regi on Codes contained on DVDs conflict with
t he phil osophy behind the Copyright Act and should be exenpt as a
class of works fromthe prohibition on circumvention of copyright
protection systens for access control technologies. The
Constitutional basis for the Copyright Act is contained in
Article I, Section 8, Clause 8 of the United States Constitution,
whi ch states that Congress shall have the power

To pronote the Progress of Science and useful Arts, by
securing for limted Times to Authors and |Inventors the
exclusive Right to their respective Witings and

Di scoveri es.

The phil osophy behind Article I, Section 8, Clause 8 is that
encouragi ng Authors to disclose their witings will enrich the
public and contribute to the marketplace of ideas. By rewarding
Aut hors for disclosing their witings, Authors would be
encouraged to disclose their witings. By disclosing their
writings, Authors would enrich the public and contribute to the
mar ket pl ace of i deas.

Regi on Codes defeat this philosophy. Region Codes prevent DVDs
frombeing played in different regions. By preventing DVDs from
bei ng played in different regions, the Region Codes prevent the
wor ks of Authors on DVDs from being disclosed to the public
across different regions. Since the Regi on Codes prevent the

wor ks of Authors on DVDs from being disclosed to the public
across different regions, the Region Codes prevent these works
fromenriching the public and contributing to the marketpl ace of

i deas. Since Region Codes prevent these works from enriching the



public and contributing to the marketplace of ideas, they defeat
t he phil osophy behind Article I, Section 8, C ause 8, of the
United States Constitution and the Copyright Act.

Al t hough regions are presently defined as nulti-country areas,
the DVD industry may change their definition of a region in the
future. The DVD Industry alleges that they need Regi on Codes to
prevent piracy. However, this justification can be applied to
single nations or even individual states within nations just as
easily as to nmulti-country areas. Since the DVD Industry's
justification for Region Codes applies just as easily to single
nations or individual states within nations, the DVD I ndustry may
decide to redefine region codes as single countries or individua
states. |If the DVD Industry defined regions as individual states
wi thin nations, then they would prevent citizens of 1 state from
viewing DVDs sold in another state. By preventing citizens of 1
state fromviewing DVDs sold in another state, the DVD I ndustry
woul d be hindering the works contained on these DVDs from
enriching the public and contributing to the marketpl ace of

i deas. Since Region Codes defined as individual states

wi t hin nations would hinder these works from enriching the public
and contributing to the marketpl ace of ideas, these redefined
Regi on Codes woul d defeat the phil osophy behind Article I,
Section 8, Clause 8, of the United States Constitution and the
Copyright Act.

Furthernore, the DVD Industry has a profit notive for redefining
regi ons as individual states within nations. By requiring |awfu
users to purchase a DVD player to play a DVD froma particul ar
region, the DVD Industry increases their profits. |[If the region
is defined as a single country like the United States, then the
DVD I ndustry can only sell 1 DVD player in the United States for
viewing all DVDs in the United States. However, if the regionis
defined as individual states within the United States, then the
DVD I ndustry can sell up to 50 different DVD players, for each
state of the union. Selling 50 DVD players is nore profitable
than selling 1 DVD player. Since selling 50 DVD players is nore
profitable than selling 1 DVD player, the DVD Industry has a
profit notive to redefine regions as individual states within a
nation. Since the DVD Industry has a profit notive for
redefining regions as individual states within nations, they are
likely to redefine regions as individual states to increase their
profits.

Since the DVD Industry's justification for using Regi on Codes
applies to individual states within nations just as easily as to
mul ti-country areas and the DVD Industry has a profit notive for
redefining regions as individual states, | feel that in the next
3 years the DVD Industry will try to redefine their Regi on Codes
as individual states within nations. By redefining regions as

i ndi vidual states within nations, the DVD Industry will be
defeating the phil osophy behind Article I, Section 8, Clause 8,
of the United States Constitution and the Copyright Act.

Si nce Regi on Codes defeat the phil osophy behind Article I
Section 8, Clause 8, of the United States Constitution and the
Copyright Act, | feel that any copyrighted works which enpl oy



Regi on Codes to control access to these works shoul d be exenpt as
a class of works fromthe prohibition on circunmvention of
copyright protection systens for access control technol ogies.

A. Technol ogi cal Measures

1. What technol ogi cal neasures that effectively control access
to copyrighted works exi st today?

Content Scranbling Software ("CSS"), which is applied to
DVDs to prevent |awful owners of DVDs from view ng DVDs on
har dware of which the copyright owner does not approve.
Specifically, the DVD Industry applies CSS to DVDs to prevent
LI NUX users such as nyself from watchi ng DVDs on conputers
runni ng LI NUX

2. Do different technol ogical neasures have different effects
on the ability of users to make non-infringing uses?

Yes.

CSS currently renders copyrighted works on DVD unavail abl e
to me and other LINUX users. Region Codes used on copyrighted
wor ks on DVDs render DVDs unavailable to | awful users across
di fferent regions.

Can and should the Librarian take account of those different
effects in determ ning whether to exenpt any cl asses of

wor ks fromthe anti-circunvention provisions of section
12017

Yes
I f so, how?

By exenpting DVDs as a class of works from Copyri ght
protection under Section 1201 (a)(1l). Also, by exenpting
copyri ghted works enpl oyi ng CSS or Regi on Codes to control access
to the copyrighted work as a class of works from Copyri ght
protection under Section 1201 (a)(1).

In determ ning what constitutes a class of works?

Yes. The Librarian should exenpt DVDs, copyrighted works
enpl oyi ng CSS or Region Codes to control access to the work, and
any class of works which enpl oys access control technol ogies that
di scrim nate agai nst LINUX users and/or open source software
users in general

B. Availability of Wrks

3. How has the use of technol ogical neasures that effectively
control access to copyrighted works affected the
availability of such works to persons who are or desire to
be | awful users of such works?

CSS has nade DVDs as a class of works unavailable to LI NUX



users such as nyself, and to open source software users in
general , because the DVD Industry refuses to |license CSS to LINUX
vendors. By refusing to license CSS to LINUX vendors, these

LI NUX vendors cannot offer a LINUX MPEG decoder board that would
allow me to play DVDs on ny LINUX conmputer to LINUX users such as
nysel f. Since LINUX vendors cannot offer a LINUX MPEG decoder
board to LINUX users such as nyself, | cannot watch or use DVDs
on ny conputer while running LINUX. Since | cannot watch or use
DVDs on my conputer while running LINUX, the DVD Industry has
rendered these DVDs unavailable to ne and ot her LINUX users.

4. Are there specific works or classes of works which, because
of the inplenentation of such technol ogi cal neasures, have
become unavail able to persons who desire to be | awful users
of such works?

Yes.

If so, identify those works or classes of works and explain
how t hey have becone unavail abl e.

See ny answer to question 3 above.

5. Are there specific works or classes of works which, because
of the inplenmentation of such technol ogi cal nmeasures, have
beconme | ess avail able to persons who desire to be | awful
users of such works?

Yes.

If so, identify those works or classes of works, explain the
ways in which they have becone | ess avail abl e, and explain
whet her those works or classes of works are al so avail abl e
in other formats to which such technol ogi cal neasures have
not been appli ed.

See ny answer to question 3 above.

Movi es are available in VHS and LaserDi sc formats. Software
is avail abl e on CD- ROVs. However, these formats do not offer the
sanme quality as DVD

6. If there are works that are available both in formats to
whi ch technol ogi cal measures have been applied and in
formats to which technol ogi cal neasures have not been
applied, to what extent can the works in the latter formats
substitute for the works in the formats to which
t echnol ogi cal neasures have been applied?

Wth respect to novies, the above alternative formats do not
conpare to DVDs in quality. VHS and LaserDisc do not offer
nearly as good video or audio quality as do DVDs. Furthernore,
they do not contain as nmuch i nformation, which requires nore VHS
tapes or LaserDiscs to hold the sanme amount of information as 1
DVD. In addition, VHS tapes and LaserDi scs do not offer the
extra features that DVDs offer, |ike additional |anguages, cut
scenes, alternative endings, and interviews with the actors or



di rectors.

Wth respect to software, CD-ROVs do not adequately
substitute for DVDs. Current LINUX distributions, |ike RED HAT
SOFTWARE' S or SUSE' S, include at least 3 CD-ROVMs and their del uxe
edition distributions contain 5 or nore CDs. Having to insert
these CDs while installing LINUX on a conputer is cunbersone and
sonetines | eads to m stakes, which requires re-installing LINUX
fromscratch. Using a single DVD is nuch nore conveni ent and
gives rise to fewer m stakes while installing LINUX

7. Are there works or classes of works that are available only
electronically and only in formats to which such
t echnol ogi cal neasures have been applied?

Yes.
If so, what are they?
DVDs.

c. Avail ability of Wbrks for Nonprofit Archival, Preservation
and Educational Purposes

8. Has the use of technol ogical neasures that effectively
control access to copyrighted works affected the
availability of such works for nonprofit archival purposes?

Yes.
If so, how?

CSS, conbined with the DVD Industry's region codes, hinders
gover nnment agenci es, schools, libraries, and non-profit
institutions from buying DVDs across different regi ons, thereby
maki ng them practically unavail abl e.

Governnment agenci es, schools, libraries, and non-profit
institutions are chronically short of funds. Since they are
chronically short of funds, they tend to use open source
software such as LINUX. As | stated above, LINUX users, and open
source software users in general, cannot play DVDs on conputers
runni ng LI NUX. Since governnent agencies, schools, libraries, and
non-profit institutions cannot play DVDs on conputers running
LI NUX, they must either buy a DVD player or proprietary software
like Mcrosoft Wndows or Apple OS. Both DVD players and
proprietary software i s expensive. Since government agencies,
schools, libraries, and non-profit institutions are chronically
short of funds, having to purchase a DVD pl ayer or proprietary
software depletes their already |limted budgets. Since many
gover nnment agenci es, schools, libraries, and non-profit
i nstitutions cannot afford the additional purchase of a DVD
pl ayer or proprietary software, they may choose to forego
purchasi ng DVDs for archival purposes. Since nany governnment
agenci es, schools, libraries, and non-profit institutions may
choose to forego purchasing DVDs for archival purposes due
to the additional expense of purchasing a DVD pl ayer or



proprietary software, DVDs are practically speaking unavail abl e
to these governnment agencies, schools, |ibraries, and non-
profit institutions for archival purposes.

In addition, Region Codes create an additional expense for

t hese governnent agencies, schools, libraries, and non-profit
institutions. Since DVDs can only be played with a DVD pl ayer
fromthe sanme region, governnment agencies, schools, libraries,

and non-profit institutions purchasing a DVD from a different
regi on nust al so purchase a DVD player fromthat region. Since
t hey must purchase a DVD player for each DVD from a region
different fromtheir own, these government agencies, schools,
libraries, and non-profit institutions may choose to forego

pur chasi ng DVDs outside of their region for archival purposes.
Si nce these governnent agencies, schools, libraries, and
non-profit institutions may choose to forego purchasi ng DVDs
outside of their region due to the additional expense of having
to al so purchase a DVD player fromthat different regi on, Region
Codes render DVDs from different regions practically speaking
unavai |l abl e for these governnent agencies, schools, libraries,
and non-profit institutions

Are there specific works or classes of works that have been
affected in this respect?

Yes.

If so, identify them explain how they have been affected,
and expl ain whet her those works or classes of works are al so
avail able in other formats to which such technol ogi ca
nmeasures have not been appli ed.

DVDs.

For how they have been affected, please see ny answer to
guestion 3.

For availability in other formats, please see ny answers to
guestions 5 and 6.

9. Has the use of technol ogi cal neasures that effectively
control access to copyrighted works created problens with
respect to the preservation of such works?

Yes.
I f so, how?

CSS prevents LINUX users such as nyself from nmaki ng backup
copi es of works on DVD. Since | cannot make backup copies of
wor ks on DVD, | cannot preserve works on DVD using LI NUX
software. Thus, CSS has created problens for nme and other LI NUX
users with respect to preserving copyrighted works on DVD by
preventing us from naki ng backup copies of these works on DVD

Are there specific works or classes of works that have been
affected in this respect?

Yes.



If so, identify them and explain how they have been
af fected

DVDs.
See ny answer above.

10. Has the use of technol ogi cal neasures that effectively
control access to copyrighted works affected the
availability of such works for nonprofit educationa

pur poses?
Yes.
If so, how?

See ny answers to questions 8 and 9.

Are there specific works or classes of works that have been
affected in this respect?

Yes.

If so, identify them explain how they have been affected,
and expl ain whether those works or classes of works are al so
available in other formats to which such technol ogi ca
nmeasur es have not been appli ed.

DVDs.

For how they have been affected, see my answers to questions
8 and 9.

For other formats, see ny answers to questions 5 and 6.

11. For purposes of this rule-making, in classifying works that
are to be exenpted fromthe prohibition against
circunvention of technol ogical nmeasures that control access,
shoul d any cl asses of works be defined, in part, based on
whet her the works are being used for nonprofit archival,
preservation, and/or educational purposes?

DVDs should, but only if they are not exenpted in their
entirety as a class of works.

Expl ai n why or why not.

Si nce nonprofit archival, preservation and/or educationa
uses of copyrighted works are traditionally considered fair uses
of these works, they should continue to remain fair uses.

D. I npact on Criticism Coment, News Reporting, Teaching,
Schol arshi p, or Research

12. What inpact has the use of technol ogi cal neasures that
effectively control access to copyrighted works had on the
ability of interested persons to engage in criticism
conment, news reporting, teaching, scholarship, or research?



13.

14.

6.

See ny answers to questions 8 and 9.

VWhat inpact has the use of technol ogical measures that
effectively control access to copyrighted works had on the
ability of interested persons to engage in non-infringing
uses of such works, including fair use and activities
permtted by exenptions prescribed by |aw?

See ny answers to questions 8 and 9.

Are there specific works or classes of works with respect to
which the ability of interested persons to engage in
criticism coment, news reporting, teaching, schol arship

or research has been hindered because of such technol ogica
measur es?

Yes.

If so, identify them explain how such activities have been
hi ndered, and expl ain whet her those works or cl asses of
works are also available in other formats to which such

t echnol ogi cal neasures have not been appli ed.

DVDs.
For other formats, please see ny answer to questions 5 and

For how these activities are hindered, please see nmy answers

to questions 8 and 9.

15.

16.

Are there specific works or classes of works with respect to
which the ability of interested persons to engage in

non-i nfringi ng uses has been hi ndered because of such

t echnol ogi cal neasures?

Yes.

If so, identify them explain how such activities have been
hi ndered, and expl ain whet her those works or cl asses of
works are also available in other formats to which such

t echnol ogi cal neasures have not been appli ed.

DVDs.
See ny answer to question 14.

For purposes of this rule-making, in classifying works that
are to be exenpted fromthe prohibition against

ci rcunvention of technol ogical nmeasures that control access,
shoul d any cl asses of works be defined, in part, based on
whet her the works are being used for purposes of criticism
comment, news reporting, teaching, scholarship, or
research?

DVDs should, but only if they are not exenpted in their

entirety as a class of works.

Expl ai n why or why not.



See ny answer to question 11.

17. For purposes of this rule-making, in classifying works that
are to be exenpted from the prohibition against
circunvention of technol ogi cal neasures that control access,
shoul d any cl asses of works be defined, in part, based on
whet her the works are being used in ways that do not
constitute copyright infringenent, e.g., as fair use or in a
manner pernitted by exenptions prescribed by |aw?

DVDs should, but only if they are not exenpted in their
entirety as a class of works.

Expl ai n why or why not.
See ny answer to question 11.

E. Ef fect of Circunvention on the Market for or Val ue of
Copyri ght ed Works

18. In what ways can technol ogi cal neasures that effectively
control access to copyrighted works be circunvented?

By witing software that circunvents the encryption. For
exanpl e, a group of programers wrote the program DeCSS to
circunvent CSS, which the DVD Industry refuses to license to
LI NUX vendors.

How wi despread i s such circunvention?

Not wi despread at all, particularly after the DVD I ndustry
sued persons posting the DeCSS software to the internet.

19. Has such circunvention (or the |ikelihood of circunvention)
had any inpact on the price of copyrighted works?

No.

Pl ease expl ai n.

Prices for DVDs have renmi ned the sane since DeCSS was
publicly distributed. Since the prices for DVDs have not changed
since DeCSS was publicly distributed, DeCSS did not have any
i mpact on the price of copyrighted works offered on DVD
20. Has such circumvention (or the likelihood of such

ci rcunvention) had any inpact on the availability of

copyri ghted works?

Yes.

In particular formats or in all formats?

In particular formats.

Pl ease expl ai n.



DeCSS has increased the availability of copyrighted works on
DVD. DeCSS allows LINUX users such as nmyself to view DVDs on our
computers while running LINUX. Since LINUX users such as nyself
could not view DVDs on our conputers while running LINUX prior to
the rel ease of DeCSS, DeCSS has increased the availability of
copyrighted works on DVD for LINUX users.

21. Has such circunmvention had any other inpact on the marketing
of copyrighted works?

None of which | am aware

If so, please explain the inpact and which works or cl asses
of works have been affected.

See ny answer above.

22. Do the answers to any of these questions relating to the
effect of circumvention on the market for or val ue of
copyrighted works depend upon the class of work?

Yes.

Pl ease expl ai n.

Copyrighted works on DVD represent a uni que class of works.
F. O her Factors and Questions

23. For purposes of this rule-making, what criteria should be
used in determning what is a "class" of copyrighted works?

Type of nedia containing the copyrighted work (i.e., DVDs,
MP3s, etc.)

Type of encryption used to control access to the work

Whet her the technol ogi cal nmeasures use Regi on Codes

24. Wth respect to any adverse effect on use of access to
copyrighted works that has been identified in response to
any of the preceding questions, is there an explanation for
the adverse effect other than the presence of technol ogica
nmeasures that effectively control access to copyrighted
wor ks?

No. The adverse affect on LINUX users such as nyself is due
solely to the presence of CSS.

25. Has the use of technol ogical measures that effectively
control access to copyrighted works resulted in making
copyrighted works nore wi dely avail abl e?

Yes, but not as widely available as they could be. In other
words, DVDs woul d be nore widely avail able without CSS and region
codes.

Pl ease expl ai n.



W t hout CSS and Regi on Codes, DVDs woul d be available to
LI NUX users such as nyself and to other open source software
users. Furthernore, DVDs would be nore widely available via
gover nment agencies, schools, libraries, and nonprofit
institutions if the DVD Industry did not enploy CSS and Region
Codes to restrict access to the copyrighted works contai ned on
this nedia.

26. Has the use of technol ogical measures that effectively
control access to copyrighted works resulted in facilitating
| awf ul uses of copyrighted works?

Not for LINUX users such as nyself, nor for open source
software users in general

27. Are there other factors that should be taken into account?
Yes.

If so, please identify and address those factors.

The profit notive of the DVD Industry

The conpani es that conprise the DVD Industry act so as to
maxi m ze their profits. Since restricting access to copyrighted
wor ks on DVD generates nore profit for them these conpanies wll
continue to restrict access to copyrighted works on DVD so as to
maxi m ze their profits.

The purpose of the Copyright Act is to pronpte the free flow
of ideas and information by rewarding artists, conposers, and
writers for disclosing their works. Since restricting access to
copyrighted works prevents the free flow of ideas and
information, restricting access to copyrighted works defeats the
pur pose of the Copyright Act. Since restricting access to
copyrighted works defeats the purpose of the Copyright Act,
cl asses of works such as DVDs should not receive copyright
protection under Chapter 12 of the Copyright Act and should be
rul ed exenpt fromthe prohibition against circunmvention of
copyright protection systens for access control technol ogies.

UCI TA (with respect to software avail able on DVDs)

UCI TA i s prospective legislation before the various state
| egi sl atures throughout this country. UCITA is an addition to
Article 2 of the Uniform Conmercial Code which grants software
publ i shers vast and sweeping rights to the detrinment of the
public. Since software will in the next 3 years be rel eased on
DVD, UCI TA conbined with Chapter 12 of the Copyright Act will
adversely affect LINUX users such as nysel f, and open source
software users in general. As | stated above, the DVD I ndustry
has di scriminated, and continues to discrimnate, against LINUX
users such as myself. G ven the DVD Industry's consi stent
di scrimnation agai nst LINUX users such as nyself, and the
adverse affects of UCI TA conmbined with Chapter 12 of the



Copyright Act, | feel that DVDs should be rul ed exenpt fromthe
prohi bi ti on agai nst circumvention of copyright protection systens
for access control technol ogi es.

Monopol i stic practices of Proprietary Software conpani es

M crosoft is currently on trial for their nonopolistic
practices in the PC software industry. Mcrosoft has stated
publicly that they consider LINUX a threat to them Furthernore,
M crosoft has a market capitalization of around $400 billion
Al so, as | stated above, the DVD Industry is notivated by profit.
Since the DVD Industry is notivated by profit, Mcrosoft can use
its vast wealth and nonopoly market power to pay the DVD I ndustry
to continue to make DVDs unavail able to LINUX users such as
nysel f, and open source software users in general. As the Judge
Jackson's Findings of Fact in the Mcrosoft Antitrust trial nake
abundantly clear, Mcrosoft has engaged in such behavior nany
times in the past. Since Mcrosoft can use its vast wealth and
nonopol y market power to pay the DVD Industry to continue meking
DVDs unavail able to LINUX users such as nyself and has

engaged in such behavior before, | feel that Mcrosoft will pay
the DVD Industry to continue naking DVDs unavail abl e to LI NUX
users such as nyself. Since | feel that Mcrosoft will pay the

DVD I ndustry to continue maki ng DVDs unavail able to LI NUX users
such as nyself and the DVD Industry has a profit notive for
accepting Mcrosoft's paynent, | feel that DVDs as a class of
wor ks shoul d be rul ed exenpt fromthe prohibition against
circunvention of copyright protection systens for access contro
t echnol ogi es.

28. \What other comrents, if any, do you have?

The entire DVD fornmat shoul d be exenpted as a class of works
until the DVD I ndustry nakes the DVD format, for both novies and
software, available to LINUX users such as nyself and open source
software users in general. Furthernore, any copyright protection
for the DVD format under Section 1201 or any other section of the
Copyright Act should be expressly conditioned on the DVD I ndustry
provi di ng equal access to the DVD format for LINUX and ot her open
source software users as for Mcrosoft and Apple software users.

29. Do you wish to testify at a hearing to be conducted by the
Copyright Ofice in connection with this rul e-nmaking?

If the Librarian feels that nmy testinony is useful, then yes
I wish to testify.

Si ncerely yours

Dani el E. Maddux
Reg. No. 37,174



