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STATEMENT

Ai ifSue 7s a C.onfl:c4: ts-tcoeen -irke. Flrs"i Di's-it-rc-t Cour-i o-f

decision in Kyssr y, Sia-h<e , Case number lJ>O*i- 3<\32. and 4ke HUirJ

P7s4rrc-6 CouA e-f Affxeai in Stake v. Over±°K , l7O Sa.JlJ 35^ (Fl<*. 3A

pcA }

/At.

Al\ o-ik<Sr oetr-i:ie.s } p&t-sons , &-tc. i+J?l( be. re-fert-ed -bo as Seem?

otPOir-oprCa.'he. .

■RELEVANT fACTS

vuexs

On TaUruetry /f} \18£>, Mr. Kyf&t~ ootXS cUa.rae.eL by ~m

s /rottr"t««»rtA ~yiA.Aicict[ Circui-c -(-or B^y Coctn'iy i^ii-kn on«

-f '\rS-t -A<tar&a murder. TrPatl ujiXS h&ld 'in Bay CoUn-kir} /V)r.

-round auitiy OCS eharqed > and a. San-fc&nce &-f elecc&U. oJas

r Oh direct, appeal} "this C.our't re.ve.rsed and re.\mat\ded ^-ar ez

-trial, Kyi-cr v- S±<x4re. S33 S°rZd Jl8S~ CF(«. f9B8\ 0* rerrrand,

ay, a-trt<smp-t: •£«> setcd: a Jury in. Bay County *~><*-S unsuccesr-f* (, and

Four-ieercik Tudiciaf Circuit Tudot N'. Roisse// $ot^cr &n4rered an. order

of Chanoe o-f v&nue. r-e.r*\ovlna ~4rh<s Case -ho -(rUs F'irs't Tltdi'daf dlrcui-i

~\Y\ £scacyn]oia (Lout\-ky. ZTudae Boiler ob-Cetin&d f-royn "kUe CXi'ie^C JTtrti'cc a-f

■bWis Cour^ ay\ order "temoorarily css/ynTnj kim as & circui-k Judje m

£/ie F<rs4r J~«dicTai C;rcui-^ ~(~°r ~tn& pmrpore *-f -kryfnj ~^ne Cxxse. , and

re4:ric(( o-f -6ke Case -book placet in -£A« Flr-s-k Jltdtcietl Clrcuih Vr\

f JUrY -round Air. K-yser gut Iky

, and a ti-fe sentence. t-ja.s intposed. TUe CorwickTo*. ctnd

I



w/ti- et-P-firni&d on direct applet (. Kyter y. 5£*-fe. 5"7 4» So-Xd 888

( Flct. Is-ir T>Cfy /<t9/~). ftr. Kyser -fried ct Florida Ru/e ot CrTmin* I

3.&50 moT?on -for posiC-onvTc-zTan \r&li'&4 in ~tU& FoiAr~t&&n-^h Tu-Jlci'a I Ctrt-u

Bay County , fout-^&etr^-hU Ji^Aiciai (LirciA\-k: ~Jt*Jg<s Don 71 SirmonS Aen7<s

rr\o-k'ior\ oji-i:\r\ou-ir UolJiy\a ain (SviJ&n-kteiry hearing , aM J "tAe Ftr-s-h Vi'firic

CowrT o-f Af>f>e&t p<Zr Curtain en-f-firmeJ cfenTa / o-f poriconyfc-fcTon re/<"<2-£.

. 7O/ So.^J SlO (Ft*. (s4: VCA
> ' l' - /N.Y

v. Over-ion, 97O Sa.2d 35°l

ot ps-irl-il ay\ ~(~or ]

at t/eatrio "hUa-i: "hUe. order- A&inyi~r\g oos^:c.o)r\vtc-kior\ i~f a nulli-Ly

k>ecaus& ~k:h<2 Cour~z lackseL JiAr'is'Jrc-rrl'ohy tTo e«rer^arrn er<-ij rule or\ "the

because U& ooet? -hr-i<sJ and Convic-t&A in -t^e f-irs^ Tu<l<ctc*.

, c*nd Y~goueS-^<2cJ tUo<-Z "the CoMI-t Uji-cUAr-ac-^ itf or-Aer- A

pc-fcion r&liex and -kr-ans+er UiS por-kconvT c iTon y^o-irfa^ -to

f~irs-i 'Judicial ClirCUi-C -Tor Considdra-tron c(v\d v-ufinj by « Jixdje yi-6^rna

'"to -ikofi circui-i. Judge Sirrnons denied irUe pe-iri-trr^h etnd Mr. iCyser -irook

»H appeal. Or, appeal , -bUe F'irs-ir X>ij--fr-Tc't C our-tr o-f- Appectf per Car'tmm

d dehicxf o-f habeas Corpus relie-f in a c^>ri4r-k<sn opinion . Mr.

-Por r&Uearinj and reoues^<sd Cer^i-frca-irTon o-f Con-flicir i^jt-hU

n ^ etnd Same- was denied.

tAr. Kyf€lr noio seejcs discretionary review oy kh'iS Caur-t "£o Se-bvie -the

e^w-plt'ct between £/,« Firs-k pis-irric+s decision '*« c«re Huowieir lpo^-7^32^

and Uver^on } Siibr°< » i*>n&re. -Che decisions *t boirh Cour-tf are h«.se<£

upon



djd me first District coukt of appeal £/?r in

THE Circuit Court's venial of HA&eas

Relief, vjhere its decision is in Direct

Conflict with -me third district court of appeal's

IN STATE V. QVEKTQN, °i7O So. ^A

. 3J PCA O.Oo7}> ANP MISAPfLlED THIS

XfJ B&EEDLOVE V, SlNCLFTARY\ 5^5 SO.XA

8 CFU. m*); ANP MILLS v. Vu&CrEK, Slf So.xl

63 CFIa. tt'io'}?

JURISDICTION

The 1180 reW/r©,-, e-P Ar±;cl& JZ", Sed4;Oh 3 C^C3) o-f -hk

-ku^'iar* S&\/&re\y r&S-hrid-k&A -hrU'iS Courts JuirtsJiciiohetl

a "the. -t&rhn cer-hTarari and res-hr-icifmj ~6ke class o

o-f £ept>ect( ejecTsionS" it may review on •£/»« kasTS" £>~f Ce>n-fli~c-£. ~ttimst

or i'

p

h.7S Cour^ts Coftceo

is-inrict Court o-f appecl JecrsFonr kas sfnce £ocus<°J prrmcrily on ~t±s

-bo resolve decixTonai I cow-f I'Ic-ts ,~* ~tUe b&Ay o-f h

~n"s F/°r-iA<z Star v.S.T.F.. 53O

c*nc(«J<sA -6Ut Article JT, SectTo* 3 (Tt) (3) create.r «nJ

4ruio Conc&p-tft CKpletTri'wnG "that the -first Concept fy « General

o-f discretionary subject vnatter jur-isdjctlo^ , a.*d that tin

Concept is a Constt'-t-utionex ( Coiyirvyan J as to koou the Ats

>tsel-f may Le exercised. Co^tinotir,^ ) this Court stated tUect ";n

th\<s broadest S€.y\ss //^T has sulaj*c.-b hiatir^r jurisdtctTon . . . over

3



JeCis?on o-f a di's^rlc-c COMr-t xka-b expi-err/y'

k 4 jT-kU:* -tke. -£owr Corner* o-f -trke

Z88.

-k*4e, 385" Sc.xA IZ5<* tfl«. 1*80),

defined ike -heryrx "expressly * Uy i±s orjTnar-y, J'i&-t7Onc^y

' r. " As us<tj and ex

■teirKn express »s«nf -to rept-erent /« words or tro *;ve. ex

See crlso Tines ?«U,sLima Co. v. R«rse!(, its' So.zJ 15~8 (Ffa.

Ik is trtoX Y\£cessctry -f-ar -£he Ais^rTc^: court -fzo &xvressly tA&nkl-fy

C-oyrfp\'!c^:~\r\a dJsX>ricx CoUrX or f/or-iJa S\tj>r-<str«z CourX decis-foHS i"n t'-(:s

-to creaxe a* express Can-Ph'cX u^Aer Ar-trde X, Secxion 2CV)^^

J Mo-tar £o. x/. Krkrs, H-Ol SO.XA I3H-I , I3H-X <F\<*. 118/^). See

also Hat-Jee. v. S-baxe, 53*+ So.xJ 7OC CFta. / ?58> ( accepx

cased oh a -finding x~lnax xhe +«iV 7ty\oi7cax?at\ xna-i: -the

dt^tc-i: Cour-tr o-f etpoect ( cases were Con-&r-ary -fro xke Uo\d~>y\g a4 -irke

cx CourX detse under re//'ew ).

s -tkts Cour-ir has explained , one o-f xhe ^es4y o-f express and

t Con-flicx Ts i^jkexker f-fc kas Lee* skou,* -izka-k irke "tt-j o decisions

are frrecottC'"fe'k/e- See Aratvena v.

(Plot. XOO(e>'). See, also Cfossley v. S"x«-(re, SIL So.Xd *+<+!, q<+1 (F(a.

I°(^X^) C CoKcludinj -Lka4: because -xke CoHt-4 loelouj reached -&ke ooposi-tje.

resul-i on Con^rolfiKj -PctcTS cukTck , ,'■£ nox vrrxualfy fdenfricai^ more

SxroHjfy d/'chuxed " -^ke resi^f-ir reetcUed by x~ke alleged c.on-fl,'cx case,

a Coh-flicx o-f dec7s?ans exfs-(rsd -hkcclr UJeirrein-^ed accep-fri^a Jurtsd iekfoyC)

riy\<xl\y, express a«J direct eon-flrc-^ ynay be based on x-ke

mfsappl/'ca-ir/on o-f ai decision . Er\e\\e y. L>ag<zxx ^r1.OUp Xnc. Xoo<e> Wi-

18f32(o'2 CFla.XOoCa^. See also Agui'let-at y. Iwro-yicef,Jwe., °IO5"

CFIa.



Ji's-^r-ic-ir couri: decision ujUTcU is -^Ue subject o-f Mr.

s atppli'ca4rtan -hot- rfiu/'eco lay "this Cout-h wee^i ~irk<s Ti'

Flrs-i:, -6ke coythroflina -feeds on t^kick -hUe ~Tk\rJ D/~.S"6Wc-t

r Appeal( reached i-is decision in S-kecke v. g/er-fon, °\1O So.

CF(a. 3J PCA ZOoi} acre -hUe sayn<z as ±U<s

case.. Ove.r~~Zor\ «nj Air. Kyser- wire Lo-fck cU.<xra&A '"">

ld Rl f ( J 3-850

a'\)f\o(Xe.6. , ~£h<s yno-kTons- wei-« un sue cers

P<s.-kl-bToy\S -tar-

o-f habeas corpus tn -irl^e (Lira*! 4rS t~j\r,<±rG. -hUe'ir cV\enrg s s

J otll&g~i\r\a ~^Uo^ ~^Ue circ.cti~4 courts- e>rA&r Aer\yiy\a

/f ~ ld'y amj sUoui\J be se.^ atst~J<e

e Ci'rciii'-b Cour^ uJas i^i-kU.a^h jur TS A T c -t To m -ha

le on "cAe/V oo

ooere -ir-ied ei^A Convic-keJ Tv> an

ly et~(r ~^lxTs poi'n^ ~i:l\a^ -fcke \-atcirs a-f -£A«

) i lic-t. In

agreed ool4rU Oveyboy\ } se.4: atsTA& his order- d?s*nissiy\a

t>os-kc.or\vicx\t3y\ CMo-tro>-> ? and -crair\s-fe.rred -erne

t«JKte.U Over^vn. ooas ^rJeJ. The s-ta+e app&a/ed, °tv\d 4-Ue TUl^d

upheld ^h* C?rcmi courts gratrk of h«\o*<tf Corpus reli'e-f.

y , "m -kbe i~nstatvt case., iUe. circuit Cot^r^r denied Air. Kyser's

-(-or "^rT-f o-f Uotljeas Corpus , Alv. Kyrer- appealed, and -&he
/ ;

S



First District upheld -kUe circuit Court's denial «f habeas

Thus, -6here is a -tetir implication -tha-t trUe TUirA t>is4rrid's

decision /*n Overman Ts Contrary -£r° -the Firs-t District's Jecir T

"the. ins-tan-ir case , see f/trrJee., supr-ex } because, -hhe Firs-(r Dist

reached, -the oo»oj-,'-f« resull o* \^ j o^ralli^a

See Crorr/fiy t S~upra , av\d £h<s ~t^o decisions are
it

see Aray/evxa , Supra, sucln -tUa-k ~i:U7s Couri Uas

y JlsdI'c-kTc^ "£o rev/eto "Hie F'\rs^: T>>s-hrfc-bs c/ec/V/

m -fAe \r\S-kctv\4: case «h<J seirble -irks Con-Prc-t

■6Ae Third Dfr4:rTc4s decisToh i'h Over-ton f supra.p

JecrsToy>s /"n Breed love v. £l^^\<j-tary, 5~l5~ So_£.J 8 <Ft*.

Mills v. Hugger, S~1H- 2*,fid (o3 CFta. /tio} ;* r<sacU',y\a I-tt JeciVfo* Tn

■^»« m;^«n^ case . "Breedl&v<s stands -for 4:he proposition -tUa-t Wet^ects

Carous Is net a second aopeeni and c&r\Y\o~b be used -bo \7-kit»a~ze or

r-e\i^iaa~te issues -Hiat£ could Uetve ioeer\ , . _ or ujere raised ov\

direct apoeal' and MidS Stands -for -£A« pr-oporT-(:ioy\

Corpus /"5" y>o~t avai fable cts an addi-ctono!( appeal or issuesp

Could have been or ooere raised ir> prTor poS^Convic-hTon proceedings.

j£ is a^toima^'ic -hha-C Air. Kyser Cot*ld hoi Uave "raised on d

appeal -hhe issue ox uthe^her trhe circuit dour-t bad Jotr't"sdi'cri'oin

&y\X.€.r'ha,iy\ and rule on niS poS"£convi'c-cfon motion ujbicb in any

C-oufd hcf6 even be -tiled ur\-biI (nnnja^e issuej on Air- KySer's direct

appeal. L)k&cu/se because Air. Kyser's rule 3.8&O pos-ycovwichTvn

Vt\cyk\on uiets dertiej and •cha^: denia I ooms a-f^iry>e d on appeal I on a

be-fore -ike Third DTs^ric-k.S decision in Over-ton -, and Co^slderina -the

e o-f any case let«j on -the s^bjeci and con-tro Iling -pacts prior-t

(a



"£m6 decision 7r\ Over-fror, } 7-i coould be unrealPs-trc -fro Conclude

/Ar. Kyser should have, di'scovered 4rke. error- etxrti'er and raiseJ

i h JVi prior pos-cconvfctton pro ceedinj s or on appeal -i:Uere-£rovr\.

/Moreover, Lo-tk -bU& -ratc-cua I s!~-t;ota£7on s and issues Tn Sr-geJ love

cLy\d Air IIs arm u>Uolty Jf-f-feren^ ti-ow 4rUose 7n -£A<s 7y,s-koir\4: case ,

SUcU -khcck -i:UoS<s Cases are Ais-iinquished a.y\d acre no-h Con-fzr-o ll?y\ a m

TUus} -hUe F'irsi T>7shric4r Cour-h erf Affeet I jp

/')i Breedlove, svr-pra - and /A7(tst supra , ir. Ae.c,~d>r,a

case . suck -hUerh -&hTs Cour-r Uas d>~srcre-£i~<*ncxry
> f

y
f

o revieoo -ike. F>'rr^r T)7s-hrTc-trs JecTsron c*y\d Correct 7^s ynisaipv>\7~

Ca.-h.7on. o-f Said f/orida £upr<svn<s C~our~h cares. See Cua/e , suf"~<* -

A<sjuiler<x , supra .

CONCLUSION

©h ~th<z -T-ore.go7ng Tac^S and ctu-kUort-kT&s, /Mr. fcyser

tUai-t: -tn7s Coi^rh Uas discretionary JiArisdic-kTon ±

± T>7s^rrrc(r C<,ur-€ o-f /.ppcatS decision in Case no.-

skould do So in order ~tro bo-ch insure Uh7-£orm7-ty /Vi dec7s7ons

ed by -tUe. disxrTc^ courts o-f appeal 7n -irU<s -t-u-frure on -&he

7ssu<S «nc/ same or s7vn7lar -fiac-trs, and -&o correct -hUe F7rs~

&i~s-6r7c-is nnisatpplt~ctxT7on o-f -this C-e>t*r-fs dedrTcrts 7n Breed(ov<s >

Supra • aend /AilIs, suprct , 7n ~6h<s /'ns^n-t case .

Respec-t-fu Hy Su\oyn7-irked}

Aots*~—

Kyser *



CERTIFICATE OF

CERTIFY -hUa-h I hetndeJ -ho prison mail

, The £«j>T4al TL Ol, T<zf

lOS'O , on -fA? s IZ£L Aay o-f November,

personne

Jacksoh CorreC-tToyyenl Xns-hi^ruilon a. -true. a.nj Corr-ect Copy o-f

•irhe torejoinq f&ti'-cToner's 3*~7e-f on Jitr'tsdfc-tjoyi -for mcdlina

55L.3 bU S±r

-T declare unJer ~hUe penctl-htes o-f -perjury ~Hn>ct I

i4:7oner's BrTe-f on 3~vtrTsAic-kTon and (L<zr-k.7-fTctx-(rc o-f

t*nJ -trkcx-b all o-f -tk<s TacTs- s4:ef6ej -&h<sr<s7r\ cere

on -f November, XOIO} tv
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