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“Inany crimind prosecution brought by the United States . . . aconfession
.. shdl be admissble in evidence if it is voluntarily given.”
— 18 U.S.C. § 3501



Miranda has been criticized by conservative scholars and jurists for 33 years, but the most powerful
attack unexpectedly appeared earlier thisyear. On February 8, 1999, the United States Court of Appeals for
the Fourth Circuit handed down its landmark opinionin United States v. Dickerson,* concluding that
Miranda no longer governs federd cases. Instead, a statute passed by Congressin 1968 — often caled
simply § 3501 — requires the admission of &l “voluntary” confessions without regard to technical compliance
with the Miranda procedures. Congress acted within its powersin enacting such a statute, the court
explained, because the Miranda decision itself disclamed any intent to “ create a condtitutiond draitjacket” and
“encouraged Congress and the States to continue their laudable search for increasingly effective ways of
protecting the rights of the individual while promoting efficient enforcement of our criminal laws™® As aresult,
the Fourth Circuit had “little difficulty” in finding that “ section 3501, enacted at the invitation of the Supreme
Court and pursuant to Congress s unquestioned power to establish the rules of procedure and evidence in
federd courts, is congtitutional.”* Applying the statute, the court refused to suppress voluntary statements
made by Charles Dickerson inculpating him in a string of armed bank robberies, even though he had, possibly,
not received his Miranda warnings until after the statements were made.”

The court’ s opinion prompted congderable reaction from Miranda’s supporters across the country.
Professor Y ae Kamisar, perhaps the nation’s leading defender of Miranda, called the decision “stunning”® and
a“body blow” to the Warren Court’sruling.” Professor Stephen Schulhofer called it “the most surprising and
ill-considered instance of ‘judicia activism’ in recent memory.”® The New York Times intoned that the ruling
was “extraordinarily regressve’ and “ defied both the Supreme Court’ s landmark decison in Miranda v.
Arizona and the Congtitution’s limits onjudicia authority.”® And the Washington Post agreed that the
decison was “ hair-raising.”*°

! 166 F.3d 667 (4th Cir. 1999).

2 Pub. L. 90-351, Title11, § 7-1(a), June 19, 1968, 82 Stat. 210 (codified at 18 U.S.C. § 3501).
% 166 F.3d at 689 (quoting Mirandav. Arizona, 384 U.S. 436, 467 (1966)).

* 166 F.3d at 672.

® |d. at 692-93. Thedistrict court concluded that Dickerson received his Miranda warnings only after he confessed, a
factual conclusion the Fourth Circuit questioned but did not find to be clearly erroneous. See 166 F.3d at 676-80.

® Yae Kamisar, Confessions, Search and Seizure, and the Rehnquist Court, 34 TuLsa L.J. 465, 470 (1999) [forthcoming -
citations to page proofs].

" YdeKamisar, The Miranda Warning Takes a Body Blow, L.A. TiMES, Feb. 17, 1999, a B7.
8 Stephen J. Schulhofer, Miranda Now on the Endangered Species List, NAT'L L.J, Mar. 1, 1999, at A22.
® MirandaMischief, N.Y. TiMES, Feb. 15, 1999, at A22.

% Overturning Miranda, WAsH. PosT, Feb. 13, 1999, at A26.



Such negative reactions seem excessive, and ther vdidity may soon be put to the test before the
Supreme Court. Dickerson’s atorney hasfiled a petition for certiorari this summer, arguing the statute should
be struck down as uncongtitutiona.™ As of thiswriting, it appears likely that the Court will agree to review the
case. If S0, the stage will be set for the Court’s most closdy-watched crimina procedure decision in recent
memory.

This article contends the Court should uphold 8 3501 againgt congtitutional challenge and apply it,
rather than Miranda, as the governing standard for admitting confessions in federa courts. It reaches that
conclusion by exploring one of the most curious features of the recent Dickerson ruling: thet it came not a the
behest of the United States, as represented by the Department of Justice, but rather of the Washington Lega
Foundation, an amicus curiae in the case.** One would assume the Department would support a statute
passed to asss federad prosecutors by admitting vital evidence in federa prosecutions. But, to the contrary, for
the last two years the Department has prohibited its prosecutors from defending the statute in cases like
Dickerson and has instead even asserted that the Statute is uncongtitutiond. This maneuver did not find favor
with the Fourth Circuit, which said that the action of the Department in “prohibit[ing] the U.S. Attorney’s
Office from arguing that Dickerson’s confession is admissible under the mandate of § 3501 . . . [was] devating
politicsover law . .. "

The Fourth Circuit was troubled by the Justice Department’ s position because, under our system of
separated powers, it isthe duty of the Executive Branch to “to take care that the Laws be faithfully
executed.”™ As a consequence of that constitutional obligation, the Department has aways defended the
condtitutionality of Acts of Congress where “reasonable’ arguments can be made on their behalf.*> Perhaps
the most immediately pressing question about 8 3501, therefore, is whether reasonable arguments can be made
onitsbehdf. This article explores the Department’ s failure to defend § 3501, concluding that there is not even
aplausble bassfor its pogtion. Reasonable — indeed, compelling — arguments support the conclusion that 8
3501 isaproper exercise of congressiona power and that its enforcement is vital to the protection of public
safety. Thiswas, indeed, the position of the Department of Justice for many years.

In Part 1, this article explores the amost-forgotten history leading to Miranda and the congressiond
reaction reflected in 8 3501. Part | reports, gpparently for the first time, some of the details of theinvestigation
of Ernest Miranda s crimes, as recounted by the detective who interrogated him. It then briefly reviewsthe
Supreme Court’ s decision in Miranda and the congressiona responsein 8§ 3501.

The remaining parts of this article then turn to the various reasons that have been proffered by the

! Petition for Writ of Certiorari, United Statesv. Dickerson, No. Xxxx (July 30, 1999).
2 Along with Paul Kamenar, | represented WLF in this action.

'3 166 F.3d a 672.

" U.S. Consr. art. 11, §3.

> See 5 OPINIONS OF THE OFFICE OF LEGAL COUNSEL 25, 25-26 (Apr. 6, 1981).



Department and its supporters in the academy as grounds for refusing to defend the law. The article firgt turns
to the claim that the refusal to defend 8§ 3501 accords with long-standing Justice Department policy. When
asked after Dickerson about the Department’ s failure to defend the statute, Attorney General Reno asserted
that: “In this adminigration and in other adminigtrations preceding it, both parties have reached the same
conclusion [that the statute could not be defended.]”*® Thisisuntrue. In fact, the well-settled policy of the
Department was to defend the statute, a litigation posture that had even produced a favorable reported
gppellate decison in the Tenth Circuit. Part 11 reviews the Department’ s venerable pogition that the statute was
condtitutional, a position that the political gppointeesin the current Administration recently reversed, gpparently
over the objections of career prosecutors.

The article next turns to the critical issue of the statute’ s condtitutiondity. The Department, joined by
academic defenders of Miranda, takes the pogtion that the Statute rests on congtitutiona “underpinnings’ that
cannot be overridden by amere Act of Congress.'” Part |11 explains why the Fourth Circuit in Dickerson
correctly rejected this position and found 8 3501 to be condtitutional. Two arguments strongly support this
result. Part 111.A develops the argument, accepted in Dicker son, that Congress has the power to override the
Miranda rules. The Supreme Court has repeatedly held that the Miranda rights are not condtitutiond rights
but rather mere * prophylactic’ rules designed to “safeguard” condtitutiond rights. Given Congress undoubted
power to establish rules of evidence for federd courts, § 3501 survives condtitutiond challenge. Part 111.B.
provides an independent argument for this same conclusion, an argument that Dicker son found it unnecessary
to address. The Supreme Court in the Miranda decison itsdf invited “Congress and the States to continue
their laudable search for increasingly effective ways of protecting the rights of the individua while promoting
efficient enforcement of our crimind laws™® by drafting aternatives to Miranda. Section 3501, considered not
by itsdf (asits critics are wont to do) but as part of afull package of measures covering questioning by federd
police officers, is such areasonable dternative. Part 111.C then briefly explains why upholding the
congtitutionality of the statute does not somehow “unleash” the police to violate congtitutiond rights.

A final objection raised by the Department and the critics of the statute isthat § 3501 need not be
defended because federal prosecutors can prevail even laboring under the Miranda exdusionary rule™® This
argument wrongly diverts focus away from the cases at which § 3501 was targeted: thosein which, asin
Dickerson, dangerous criminals would be set free were Miranda applied. More generaly, Miranda's
procedurd requirements serioudy harm public safety. Part IV explanswhy Miranda’'s heavy toll on the this
country’ s ability to prosecute serious crimes would be reduced if 8 3501 were to be raised by the Department

'8 Press Conference of Attorney General Janet Reno, Feb. 11, 1999.

7 See, e.g., Br. for the United Statesin Support of Partial Rehearing En Banc at, United Statesv. Dickerson, No. 97-4750
(4th Cir. Mar. 8, 1999) (“on the current state of the Supreme Court’ sMiranda jurisprudence, taken asawhole, this Court may not
conclude that the Miranda rules lack a constitutional foundation”).

18 384 U.S. at 467 (emphasis added).

9" See Confirmation of Deputy Attorney General Nominee Eric Holder: Hearings before the Sen. Comm. on the
Judiciary, 105th Cong., 1st Sess. 124 (June 13, 1997) (written response of Deputy Attorney General Designate Holder to question
from Senator Thurmond) (“My experience has been that we have not had significant difficulty in getting the federal district court
to admit voluntary confessions under Miranda and its progeny”).



and applied by the courts.
|. THE FORGOTTEN HiSTORY BEHIND MIRANDA AND § 3501

Discussion of the Miranda rules conventiondly starts with the Supreme Court’ s opinion, ignoring the
backdrop to the decision. In part thisis because Miranda broke with past precedents and conditutiona
traditions, as will be explained shortly.® In addition, historians and legal scholars pay attention, appropriately
enough, to Chief Justice Earl Warren'sruling, but do so to the exclusion of the eventsthat set it in motion. This
tendency to focus purely on the legal arguments of the Court has aso produced a curious digtortion in the way
in which Ernest Mirandaiis conventiondly portrayed. Heistypicaly regarded asthe centrd dramatis
personae in the Supreme Court’s most famous criminal law decison,?* not as a dangerous crimind who
robbed and raped a number of women. Thisview is captured in the story, perhaps apocryphd, of the woman
who, when told that Miranda had died, replied, “Oh, that' s terrible, after dl he’'sdone.” 1t isaso captured in
the Miranda opinion itsdf, where Mirandais somewhat fancifully described as a* serioudy disturbed individua
with pronounced sexud fantasies”? The victims of this“disturbed” individua have not, to my knowledge, ever
had their story told.?

It isinteresting to depart from the conventiona approach and consder Miranda from a different
perspective. | have come into possession of afirst-hand account of the interrogation of Ernest Miranda,
written by the interrogating officer: former-Phoenix police Captain Carroll F. Cooley.**  Because it may be
thought to be of some higtorical importance, Captain Cooley’ s recitation of the events leading up to the
Supreme Court decisions follows here verbatim.?

A. Captain Cooley' s First-Hand Account of the I nterrogation of Ernest Miranda

% Seejnfra note 30 and accompanying text.

2 A 1974 ABA survey of lawyers, judges, and law professors found that Miranda was the third most notable decision
of al time, trailing only Marbury v. Madison and United States v. Nixon and leading Brown v. Board of Education. SeeETHRO
K. LIEBERMAN, MILESTONES! 200 YEARS OF AMERICAN LAW: MILESTONESIN OUR LEGAL HISTORY at vii (1976).

2 384 U.S. at 457.

% | have argued that the interests of crime victims should be considered in our criminal justice system. See Paul G.
Cassdll, Barbarians at the Gates? A Reply to the Critics of the Victims' Rights Amendment, 1999 UTaH L. Rev. __ (forthcoming
symposium edition); see also Laurence H. Tribe & Paul G. Cassell, Embed the Rights of Victimsin the Constitution, LA. TIMES,
July 6, 1998, at B5. Inthat vein, | attempted to contact the victim in the Miranda case about her reaction to the Supreme Court’s
ruling. | heard back through an intermediary that she had no interest in revisiting the past events.

% Capt. Carroll F. Cooley, “ You Have the Right to Remain Silent . . .”: The Inside Sory of Miranda v. Arizona
(unpublished manuscript on file with author). Apart from circulation in some police training materiasin Arizona, the manuscript
has not been distributed.

% | have added the footnotes to Capt. Carroll’s text and extracted only the portion of his manuscript dealing with
Miranda sinterrogation. | appreciate Capt. Carroll’ s gracious permission to reproduce hiswork here.



Since the Court’s 1966 decision requiring the Miranda warnings, much has been written on the case's
judicid points, however, few of the details of the actud crimes and investigation are known, even by police
officers and attorneys who work with the results of the decison. Thisis not an effort to defend or judtify police
actions, but rather to give atrue account of what really happened, and perhaps shatter myths as to the abuses
Mirandais aleged to have been subjected.

1. TheCrime

Sandra Smith, % 18, ashy, naive, withdrawn girl, ft the Paramount Thester, where she worked sdlling
tickets, a 11:45 p.m. on March 2nd, 1963. She and another employee waked the two blocks to the
downtown Phoenix, Arizona bus stop and boarded a bus for Northeast Phoenix where she lived.

Sandra left the bus, done, at 7th Street and East Marlette. She began the five-block walk dong the
unlighted street. A line of large overhanging trees accentuated the darkness. A car pulled dowly from behind a
nearby ballet school, passed, and stopped just in front of her as she waked.

A man Sandra later guessed to be 27 or 28 got out, grabbed her, and pressed something sharp against
her throat. “Don't scream,” he said. “Don’t scream and you won't get hurt.” Opening the back door, he
ordered her to get in and lie down. Shocked and frightened, she complied.

He then tied her wrists and ankles with rope, entered the car and drove off. She was crying, begging
him to let her go, but he was unmoved. “Be quiet,” hetold her repestedly. “Just be quiet and | won't hurt
you.” Some twenty minutes later he stopped the car in a deserted area northeast of the city.

Sandra had worked free of the ropes, but to no avail. The man exited the car, got in the back seet with
her, and ordered her to remove her clothes. Sherefused. Shewas crying and pleading with him to let her go.
He then removed her clothesfor her. Within moments, the suspect had forcibly raped Sandra Smith. He then
put on his clothes, ordered her to get dressed, and drove her back to the area where he had picked her up.

The young man asked Sandra if she had any money. She gave him the four dollarsin her purse. He
stopped the car, turned to her, and said, “Whether you tell your mother what happened or not isnone of my . .
. business, but pray for me.” She left the car and he drove off.  She didn’'t seewhichway. Hydtericd, sheran
to the nearby home of the older married sster, with whom she was living, and told her what heppened. Her
sster telephoned the Phoenix Police Department.

2. Thelnvestigation
A uniformed officer responded and routinely called detectives to make the investigation. Sandrawas

taken to ahospitd for examination. Detectives Kyle Gourdoux and Don Davis made ther report and went
home.

% Not her real name.



Detective Carroll F. Cooley, 27, afive-year veteran police officer in the Crimes Againgt Persons
Detail, came to work on the morning of March 4th, 1963, aMonday. Hisbaoss, Sergeant Seymour Nedlis,
assigned him to investigate the Sandra Smith rape case.

Cooley began with aroutine interview with Sandra. She now recalled her attacker as a Mexican or
possibly Itaian, with dark, curly hair, combed back, about 25 or so, average height and build, wearing awhite
T-shirt and blue jeans. She said the car was an old four-door sedan, light green, with a piece of rope across
the back of the front seat. She added that the upholstery was alight beige with verticd gtripes; there were
paint brushes on the floor and she remembered smdling turpentine.

Police talked with Sandra s Sster, who remembered once telling her she would have a better chance of
escaping injury, even degth, if shedidn’'t resst argpist. She was unable to offer police much help.

The investigation continued, producing few results. The other employee who rode with Sandra on the
bus was questioned, but had seen nothing suspicious. Sandra viewed photographs of known sex offenders but
none looked like the sugpect. She was shown severd different makes and models of carsto seeif she could
identify the one used by the suspect. She could not. A week passed. No substantial leads or possible
suspects were found. Detectives routindy noted a marked similarity between Sandra s description of her
assailant and the descriptions given by severa other women who reported being accosted and robbed.
However, these incidents had all occurred in downtown Phoenix, some distance from where Sandrawas
attacked.

Sandra returned to her job, but caution was observed. She no longer walked home aone from the bus
stop. Dave Henry,? ardative, waited to accompany her each night. On Saturday, March 9th, 1963, aweek
after the assault, Dave saw an old, light-colored sedan with alone occupant drive dowly back and forth by the
bus stop severd times. He mentdly noted the license number as DFL-317. Shortly thereafter, Sandra
stepped from the bus. Asthey walked home, Dave spotted the car again, parked on aSidestreet. Pointing, he
asked her if it could be the car the kidnapper used. She looked carefully at the car as they walked toward it
for acloser look. “It could be the one,” shereplied. “It looksthe same.” At that moment, the driver Sarted
the car and sped away. Dave immediately caled police.

The license number Dave noted was registered to a 1958 Oldsmobile. Unlike Sandra, Dave was more
familiar with cars. He was sure the car wasn't an Oldsmobile, but rather a 1953 Packard, similar to one owned
by afriend.

The following Monday, March 11th, Dave Henry told Detective Cooley he was quite sure about the
car being an old mode Packard, and that the | etters of the license plate had been DFL. He was less certain
about the last three numbers. Cooley showed Dave a 1953 Packard and verified that this was the make and
model car he had seen. The car was dso photographed for use in abulletin to be sent to dl officers.

% Not hisreal name.



Detective Cooley asked the Motor Vehicle Department to pull their records on al Packards with
license numbers beginning with the DFL prefix. They found one, registered to a Twila M. Hoffman on North
LaBaron Street in the nearby community of Mesa, Arizona. The car was a 1953 Packard, license DFL-312 --
one digit off from the number reported by Dave Henry.

The next day, March 12th, Detective Cooley and a partner, Detective Bill Y oung, drove to the address
given for Twila Hoffman. It was vacant. Neighbors said the people who lived there, Ernie Mirandaand his
wife, Twila, had moved out on Sunday, March 10th. They had used atruck marked “ United Produce’ to haul
their things away, but no one knew where they were now living.

The detectives routingly checked the name “Ernest Miranda’ out with the Mesa Police Department,
and learned that the name had a background: Mexican, 23, juvenile record of assault with intent to commit
rgpein 1956, ajuvenile arrest in Los Angeles, Californiafor robbery in 1957, and an arrest and conviction for
auto theft in Tennessee in 1959, resulting in a one-year sentence to federal prison.

The detectives returned to the Downtown Phoenix area and stopped at the United Produce Company
where they learned that Ernest Miranda was employed there as adock worker on the evening shift. They
didn’'t have his address, but they knew he had just moved. They had loaned him one of their trucks to move his
family from Mesato Phoenix.

On Wednesday morning, March 13th, 1963, the detectives continued their investigation, sopping to
check with the Phoenix Pogt Office on the dim chance that Miranda may have filed a change of address card.
It paid off. The card had been filed, directing them now to the new address on West Mariposa Street in
Phoenix. Asthe detectives drove up, they saw alight grey 1953 Packard four-door parked in the driveway.
The license number was DFL-312. Cooley noted the light colored upholstery: It had averticd pattern. There
was aso a cord attached to the rear of the front seat, Smilar to what Sandra had described as arope handle.

A woman carrying asmdl baby answered the door. After the officers introduced themselves and
asked to see Ernest Miranda, she told them he was adeep, but offered to awaken him if necessary. The
woman disgppeared back into the house. Severa minutes later, a young man came out, clad only inapair of
khaki trousers, and asked them what they wanted. Detective Cooley asked him if he was Ernest Miranda. He
replied that he was. The officer then asked him if he would come down to he police station with them where
they could talk.

“What's this al about?’ Miranda asked.

“It concerns a police investigation, and we would rather not discuss it here, in front of your family,”
replied the detective.

“O.K.” said Ernest. “Let me get dressed firgt, and I'll be right with you.” As he turned to go back in
the house, he said “Come onin,” inviting the officers to wait for him in the living room, where they waited until
he returned a short time later, having added a pair of shoes and awhite T-shirt to his attire.



Mirandarode done in the back seat, unrestrained, making small talk with the two detectivesin the
front seat. He wasn't under arrest. If he had decided not to go downtown with them, they could not have
rightfully mede him go involuntexily.

So far, the detectives had a man with access to a car that might have been the one seen under
suspicious circumstances near the scene of the kidngping — afull week later. The license number, dthough
smilar, was not the one Dave Henry gave police, and the car was not the color Sandra reported the suspect’s
car to be. Mirandadid have arecord, and did fit the general description of the suspect, but added together,
Detective Cooley ill did not fed he had enough probable cause to arrest him. I he had, Miranda would have
been handcuffed, and one of the detectives would have ridden in the back seat with him. They avoided
discussion of the crimes under investigation, and at one point, Detective Y oung told Miranda he didn’t have to
talk to them if he didn’'t want to.

Arriving a the Main Police Building, Miranda was taken to the Detective Bureau and seated at atable
in Interview Room #2, a 12-foot square room with a two-way mirror in the door for viewing line-ups.
Detective Cooley seated himsdlf in one of the other chairs and began the interview at approximately 10:30
AM.

He told Mirandawhat Sandra Smith reported had happened to her on the night of March 3rd, 1963,
and that through the license number, Ernest’s car had been identified as the one used by the man who had
picked Sandra up that night. Miranda emphaticaly denied knowing anything about the incident, and claimed
that he was working that night at United Produce.

Detective Cooley continued talking with Miranda for over thirty minutes, asking him about the Sandra
Smith case and others in which the suspects  descriptions were smilar to Miranda. His past record for assault
with intent to commit rape was discussed. Cooley told Miranda he may be in need of psychiatric help, but that
he knew Miranda was the perpetrator of severd of these offenses (which wasn't true; he only suspected it).
Miranda was adamant. He maintained he was innocent and admitted nothing.

The interview was short; however, it enabled the detectives to establish a degree of rapport with
Miranda because of the cordid, sympathetic gpproach used in talking with him. Since he had made no
admissons, he was asked if he would consent to being viewed by the victims while he stood in aline-up with
severd other men of hisgenerd description. He agreed, after the officers told him they would take him home if
none of the victims could identify him.

While Detective Y oung secured three prisoners from City Jal to stand in the line-up, Cooley tried to
locate the victims of the cases in which Miranda was a suspect. Only two could be found on such short notice;
Sandra Smith and a Betty McDermitt,® who had been robbed at knifepoint by a Mexican mae on the night of
November 27th, 1962. The suspect had tried to rape her and had taken eight dollars from her.

% Not her real name.



Sandra Smith and Betty McDermitt arrived at the station shortly before 11:30 A.M. when the line-up
was held. Miranda had been told he could choose his position in the line by sdecting ore of the four large
numbered cards that would be worn around their necks for identification. He chose#1, thefirgt postionin
line.

Theline-up was hdd in the same room astheinitid interview. Sandra Smith viewed the line-up firg.
Looking through the two-way glass, she paused momentarily, and said she thought number one looked like the
man. Shewasn't positive. Shesaid if she could hear him speak, she might be more sure. Betty McDermitt
then came in and looked through the glass. She aso thought number one looked like the same man who
robbed and tried to rape her, but couldn't be positive.

The officers were right back where they started, with nothing but their suspicions. Detective Cooley
asked the two women to wait while he talked further with Miranda. Somewhat dejected and frustrated, unsure
of what approach to use, Cooley returned to the interview room where Miranda waited, done. Ernest, noting
the gravity of the officer'slook, shifted uneasily in his chair and then asked, “How did | do?’

“Not too good, Ernie?’ replied Cooley, picking up on Miranda’ s obvious concern.
“They identified me then?” Miranda asked.

“YesErnig, they did,” Cooley replied gravely.

“Wdl,” said Mirandaresignedly, “I guess|'d better tell you about it then.”

“YesErnig, | think you should,” replied the officer.

And thus ended the chain of events leading to the confession of Ernest Arthur Miranda.
3. The Confession

Miranda told Detective Cooley how he had been driving around Northeast Phoenix when he saw the
woman walking aone down adark street. He said he pulled up and stopped just ahead of her, and got out of
the car. When she came close enough, he said he told her not to make any noise, to get in the car and he
wouldn't hurt her. Hetold how he had tied her ankles and wrists with a piece of rope and then drivento an
isolated place in the nearby desert where he stopped and got in the back sest.

He said he told her to undress, but she refused so he took her clothes off. She had begged him not to
rape her, he sad, tdling him she had never had relations with aman before, but he didn’t believe her. Miranda
sad hetried to have intercourse but was unable to at first. He told Cooley he was successful the second time,
and after completing the act, he took the woman back to the area where he found her and let her go after
taking four dollars from her purse. Mirandalooked up as he finished telling the story, and added, “| asked her
to pray for me.”



Detective Cooley then told Miranda he had aso been identified by another young woman who was
robbed at knifepoint on November 27th, 1962 by a suspect who had aso tried to rape her. Ernest went on to
tell how he had forced his way into Betty McDermitt’s car, put his hand over her mouth, and told her not to
scream and she wouldn't be hurt. He said he drove her car into anearby dley and stopped, intending to rape
her, but she had talked him out of it so he had just taken her money.

Miranda was asked if he had used aknife to rob thiswoman. He replied that it was only afingernall
file, held up his deeve, which he used to smulate a knife by pressing the point againg the woman's side when
he got in the car.

The officers questioned Miranda about other crimesin which his description and actions were smilar to
the suspects’, but he denied knowing anything about them and admitted nothing. However, after being
confronted with one case in which the suspect had atattoo identical to one on Miranda s arm, which occurred
a exactly the same time of day asthe attack on Betty McDermitt — 8:45 P.M. — Ernest did admit being the
suspect. He said he had used the fingernail file to smulate a knife, but had been frightened away by a passng
motorist before getting any money. Miranda was not charged with this offense as the officers were unable to
locate the victim.

The detectives then asked Miranda if he would give them awritten Statement asto hisactionsin the
incident with Sandra Smith. He readily agreed and was given a standard form on which had been written
Miranda s name, the names of the officers, and the date and time: March 13th, 1963, 1:30 P.M. The case —
Rape D.R. #63-08380 — was entered, and the location, Interview Room #2, followed by atyped paragraph:

I, [Miranda s Sgnature], do hereby swear that | make this statement voluntarily and of my own free
will, with no thregts, coercion, or promises of immunity, and with full knowledge of my legd rights,
understanding any statement | make may be used againg me.

“I, [Mirandd s signature], am [23] years of age and have completed the [8th] grade in school.”

The following statement was written in longhand by Ernest Miranda, and initided by him a the beginning and
end, and a one point a the beginning where he made an error:

“eam. Peked eam. Seen agirl walking up street. Stopped alittle ahead of her got out of car walked
towards her grabbed her by the arm and asked to get in car. Got in car without force tied hands and
ankles. Drove away for afew mile. Stopped asked to take clothes off. Did not, asked meto take her
back home. | gtarted to take clothes off her without any force and with cooperation. Asked her to lay
down and shedid. Could not get penisinto vaginagot about 1/2 (haf) inch in. Told her to get clothes
back on. Drove her home. | couldn't say | was sorry for what | had done but asked her to pray for
me. eam.”

The following is then typed on the form:



“I have read and understand the foregoing statement and hereby swear to its truthfulness. [Signed]
Erneg A. Miranda
WITNESS. [(Sgned)] Carroll Cooley

[Signed] Wilfred M. Y oung #182

Thisis Ernest A. Miranda s written confession to the kidnap, rape and robbery of Sandra Smith. It covers
only the one incident. He was't asked to include the other crimes to which he confessed verbdly, for severd
reasons.

Fird, the detectives main concern was their rape case. Since attempted rape couldn’t be established in
the Betty McDermitt case, it would become the Robbery Detail’ s respongbility. Also, they didn’t wish to risk
jeopardizing Miranda s successful prosecution by opening his written confession to attack because of the
mention of other, unrelated crimes.

4. TheArrest

After completing the statement, Sandra Smith was brought into the room and Miranda was asked to
date his name, and if he recognized the woman, who hadn’t been identified to him. He stated his name and
sad he did recognize her. After leaving the room, Sandra told Detective Cooley she was positive Miranda
was the man who raped her; she was sure the moment he spoke.

Betty McDermitt was then taken into the room, and the scene repesated. Miranda said he dso
recognized her, and even repeated some of the things she had told him that caused him to change hismind
about rgping her. She aso identified him as her assailant, and said she had forgotten some of the things she
sad to him the night she was atacked, until he reminded her of them.

Detective Cooley then told Ernest Miranda that he was under arrest for the kidnap, rape and robbery
of Sandra Smith and the robbery of Betty McDermitt. He was handcuffed, taken to the Fourth Hoor City Jail
and booked on those charges.

B. The Supreme Court’s Decision

With Detective Cooley’ s account of the factsin mind, we can return to the events that are more
generdly known. At Miranda strid for the rape, the confession Detective Cooley had obtained was admitted
over objection, and Miranda was convicted and sentenced to 20 yearsin prison. The Arizona Supreme Court
affirmed the conviction, concluding the confesson was voluntary and Miranda was not entitled to counsdl
because he never asked for alawyer.”® The Supreme Court then granted Mirandal s petition for certiorari
(dong with three other consolidated cases). Miranda s brief on the merits argued that the detectives violated
his Sixth Amendment right to counsdl in obtaining his confesson. Miranda s skilled gppellate lawyers did not
even dite the Fifth Amendment, |et done develop an argument for its application.®® Y et on June 13, 1966, the

% Arizonav. Miranda, 401 P.2d 721 (Ariz. 1965).

% See Br. for Petitioner at 2, Mirandav. Arizona, No. 759 (U.S. 1965) (listing only the 6th and 14th Amendments asthe



Court handed down its landmark, 5-to-4 decision interpreting the Fifth Amendment in Miranda v. Arizona.*
The decison had a decidedly unusud non-judicid, legidative fed about it, as Professor Joseph Grano has
nicdy summarized:

Miranda’s opening paragraph informed the reader that the case had something to do with the
Fifth Amendment and the admissibility of statements produced by custodia interrogation.
Without describing the specifics of what the police had done in the four cases before the Court,
subsequent pages of the opinion then . . . summarized the holding, reviewed precedent,
andyzed the history of the Fifth Amendment, surveyed police manuasto present a generd
picture of police interrogation, imposed various mandates by way of dicta, and examined the
law in other countries to show that the holding was redlly not that extreme. After more than
fifty pages, the opinion acknowledged that the preceding discussion, whichincdluded dl the
Court’s new rules, had occurred without “ specific concentration on the facts of the cases
beforeus” Bdatedly turning to the facts, the opinion then spent only eight pagesin concluding
that the police in each case had obtained the confession in violation of the new rules®

The dramatic changes wrought by Miranda can be best understood by comparing the new rules to
those in place before the decison. Before June 13, 1966, police questioning of suspectsin custody was
covered by the “voluntariness’ doctrine® Under the Fifth and Fourteenth Amendments to the Congtitution,
courts admitted a defendant’ s confession into evidence if it was voluntary, but excluded if it wasinvoluntary. In
making this voluntariness determination, courts consdered ahost of factors. If police officers used physica
force or the threat of force, for example, courts dmost automatically deemed the resulting confession
involuntary, but lesser pressures (or inducements) could aso lead to afinding of involuntariness® Courts aso
consdered such factors as length of interrogation and types of questions asked in making the voluntariness
determination.

The decison largely replaced this case- by-case voluntariness andysis with genera procedura
requirements governing the questioning by law enforcement officias of sugpectsin custody. The required
warnings are familiar to anyone who has ever watched a police show on televison:

“constitutional provisions involved”); see also John J. Flynn, Panel Discussion on the Exclusionary Rule, 61 F.R.D. 259, 278
(1972) (Miranda’'s Supreme Court lawyer explainsthat his brief focused entirely on the Sixth Amendment).

3 Mirandav. Arizona, 384 U.S. 435 (1966).

% JosePH D. GRANO, CONFESSIONS, TRUTH AND THE LAw 173-74 (1993) (quoting Miranda); see also David A. Strauss, The
Ubiquity of Prophylactic Rules, 55 U. CHI. L. Rev. 190, 190 (1988) ((Miranda “ reads more likealegidative committee report with an
accompanying statute”).

¥ See generally GrRaNO, supra note 31, at 59-86.

¥ See Yde Kamisar, What is an “Involuntary” Confession?: Some Comments on Inbau and Reid’s Crimina

Interrogation and Confessions, 17 RUTGERS L. Rev. 728 (1963) (classic summary of the doctrine); see also Wdsh S White Whet is
an Involuntary Confession Confession Now?, 50 RUTGERS L. Rev. 2001 (updating Kamisar’'s analysis).



Y ou have theright to remain Slent.

Anything you say can be used againgt youin a court of law.

Y ou have the right to talk to alawyer and have him present with you while you are being questioned.
If you cannot afford to hire alawyer, one will be gppointed to represent you before you answer any
questions.®

While the Miranda warnings are the most famous part of the decision, even more important are additiond
“walver” and other requirements that the Court imposed. After reading a suspect hisrights, an officer must ask
whether the suspect agreesto waive those rights. If the suspect refuses to waive — that is, declinesto give his
permission to be questioned — the police must stop questioning.®® At any time during an interrogetion, a
suspect can hdt the process by retracting his waiver or asking for alawyer. From that point on, the police
cannot even suggest that the suspect reconsider. All of these new rights were enforced by an exclusonary rule:
the suppression of the suspect’s confession if police deviated from the requirements.®” The Court, however,
made clear that its approach was not the only acceptable one. “. . . [T]he Congtitution does not require any
specific code of procedure for protecting the privilege againgt self-incrimination during custodiad interrogetion.
Congress and the States are free,” the mgjority held, “to develop their own safeguards for the privilege, so long
asthey arefully as effective as those described above . . . " In disposing of Miranda's case, the Court
concluded that, because the officers questioning Miranda had not followed the (heretofore unannounced) rules,
his conviction had to be overturned.

% SeeMiranda, 384 U.S. 467-74.
% Seeid. at 474-77.
¥ Seeid. at 478-79.

% |d. at 490.



C. The Congressional Response

The Court’s ruling ignited afirestorm of controversy. Justice Harlan warned in his dissenting opinion
that “[v]iewed as a choice based on pure policy, these new rules prove to be a highly debatable, if not one-
sded, gppraisd of the competing interests, imposed over widespread objection, at the very time when judicid
restraint is most called for by the circumstances.”®® Justice White concluded that “the Court’s holding today is
neither compelled nor even strongly suggested by the language of the Fifth Amendment, is a odds with
American and English legd history, and involves a departure from along line of precedent . . . ."* Hedso
predicted that “[i]n some unknown number of casesthe Court’srule will return akiller, arapist or other
crimind to the Streets and to the environment which produced him, to repest his crime whenever it pleases
him.”** Critics outside the Court also immediately predicted the requirements would put “handcuffs on the
police’* and prevent the prosecution of countless dangerous criminals.®®

The uproar over Miranda did not escape the notice of Congress. The Senate Judiciary Committeg's
Subcommittee on Crimina Laws and Procedures held hearings on these darmsin 1967, during which
numerous Senators denounced the Miranda decision in no uncertain terms*  Various law enforcement
witnesses dso talked about the difficulties that the Miranda rules were causing in their efforts to gpprehend
criminas®

To mitigate the decison’s harmful effects on law enforcement, the Senate Judiciary Committee
ultimately drafted the legidation which became § 3501. Therationde for the reformwas stated by the
accompanying Committee report:

[Clrime will not be effectively abated so long as criminds who have voluntarily
confessed their crimes are released on mere technicalities. The traditiona right of the people to
have their prosecuting attorneys place in evidence before juries the voluntary confessions and
incriminating statements made by defendants smply must be restored. . . . The committeeis
convinced . . . that the rigid and inflexible requirements of the mgority opinion in the Miranda

w
©

Miranda, 384 U.S. at 505 (Harlan, J., dissenting).
0 1d. at 531 (White, J., dissenting).
L 1d. at 542 (White, J., dissenting).

2 See More Criminals to Go Free? Effect of High Court’s Ruling, U.S. NEws & WORLD Rep., June 27, 1966, at 32, 33
(quoting Los Angeles mayor Samuel W. Y orty).

* Seeid. (Prof. Fred E. Inbau predicting that law enforcement officialswould choose not to prosecute a number of cases
because of Miranda).

“ See Controlling Crime Through More Effective Law Enforcement: Hearings Before the Subcom. on Criminal Laws
and procedures of the Sen. Comm. on the Judiciary, 90th Cong., 1st Sess. (1967) (hereinafter Controlling Crime Hearings).

* See, e.g., id. at 326 (statement of Quinn Tamm, Int’| Assoc. of Chiefs of Police).



case are unreasonable, unredlistic, and extremdy harmful to law enforcement.*®

Senator McClélan, the principa sponsor of the measure, privately summarized the purpose of the bill more
succinatly, caling it “my petition for rehearing” on Miranda.’

The anti-Miranda legidation was included as Part of Title I of the Omnibus Crime Control and Sefe
Streets Act, abroad crimind justice reform hill that also included not only a provison on Miranda, but aso
legidation divesting the federd courts of jurisdiction to review state court decisions admitting confessons. This
jurisdiction-stripping part of the package was eliminated; but other legidation was left in to replace Miranda,
aswel asto overrule the McNabb-Mallory line of cases excluding confessions taken more than six hours after
asuspect was taken into custody®® and the United States v. Wade case creating a right to counsel during
police line-ups.® After debates in the Senate and the House, the legidation was passed by a strong bipartisan
mgjority.*

The statute passed by Congress — 8§ 3501 — providesin pertinent part:

(@ Inany crimina prosecution brought by the United States or by the Didtrict of Columbia, a
confession, as defined in subsection (€) hereof, shal be admissble in evidenceif it is voluntarily
given. Before such confesson isreceived in evidence, the trid judge shdl, out of the presence
of the jury, determine any issue asto voluntariness. If thetria judge determines that the
confession was voluntarily made it shal be admitted in evidence and the trid judge shal permit
the jury to hear rlevant evidence on the issue of voluntariness and shdl indruct the jury to give
such weight to the confession asthe jury fedls it deserves under al the circumstances.

(b) Thetrid judge in determining the issue of voluntariness shdl take into consderation dl the
circumstances surrounding the giving of the confession, including

(2) the time eapsing between arrest and arraignment of the defendant making the
confession, if it was made after arrest and before arraignment, (2) whether such
defendant knew the nature of the offense with which he was charged or of which he
was suspected at the time of making the confession, (3) whether or not such defendant
was advised or knew that he was not required to make any statement and that any
such statement could be used againgt him, (4) whether or not such defendant had been
advised prior to questioning of hisright to the assistance of counsdl; and (5) whether
or not such defendant was without the assistance of counsel when questioned and

“ S Rep. No. 1097, 90th Cong., 2d Sess,, reprinted in 1968 U.S. Cobe CoNG. & ADMIN. NEws. 2112, 2123-38,
*" FReD P. GRAHAM, THE SELF-INFLICTED WOUND 320, 329 (1970).

* See 18 U.S.C. §3501(C).

“ See 18U.SC. §3502.

% See U.S. DEP'T OF JUSTICE, OFFICE OF LEGAL PoLicY, REPORT TO THE ATTORNEY GENERAL: THE LAW OF PRE-TRIAL
INTERROGATION 67 (1986) (hereinafter OLP RePORT), reprinted in 22 MicH. JL. REFOrRM 512-21 (1989).



when giving such confesson.
The presence or absence of any of the above-mentioned factors to be taken into consderation
by the judge need not be conclusive on theissue of voluntariness of the confession. . . .

The obvious import of the provision was to restore, at least in some fashion, a voluntariness determination as
the basis for admitting confessionsin federa courts. The question then became how would the Justice
Department enforce this Act of Congress that chalenged the Supreme Court’s decision.

1. SEcTioN 3501 AND THE DEPARTMENT OF JUSTICE: FROM SUCCESS TO SURRENDER

The conventional wisdom about § 3501 is that the Justice Department has never enforced it because of
doubts about its condtitutiondity. Attorney General Reno, for example, recently asserted at a press
conference afew days after the Fourth Circuit’s decison in Dickerson that “[i]n this adminigtration and in other
adminigtrations preceding it, both parties have reached the same conclusion [i.e., that the statute could not be
enforced].”® Her claim was echoed by prominent legal academics such as'Yae Kamisar,> Laurence Tribe*
and Stephen Schulhofer™ and repeated in criminal procedure casebooks, the popular press, and elsewhere.®®
With dl due respect to the impressive support for the received wisdom, it is demongtrably false. Thisis not just
my view, but the view of others who have carefully studied theissue. For example, respected veteran
Supreme Court reporter Lyle Denniston recently wrote a lengthy newspaper article that reached the concluson
that “ Reno’s perception . . . that this has aways been the federal government’s view is mistaken.”’

These misperceptions about § 3501 may have arisen because no comprehensive history of the statute

°! Seeinfra note 264 (explaining how § 3501 extends beyond the pre-Miranda voluntariness test).

2 Press Conference of Attorney General Janet Reno, Feb. 11, 1999. The transcript is available in
www.usdoj .gov/ag/speeches/1999/feb1199.htm.

%% Kamisar, supra note 7, at B7 (describing § 3501 as a“31-year-old statute which ha[s] never been enforced”).

* Laurence Tribe, Miranda Warning |s the Law of the Land, BostoN GLOBE, Feb. 15, 1999, A99 (describing § 3501 asa
provision “which no President has ever enforced in light of its evident violation of the Constitution™).

* Schulhofer, supra note 8, at A22 (“the administrations of seven presidents, from Lyndon Johnson through Bill Clinton,
all treated 3501 as an unenforceabl e dead letter”).

* See, eg., JAMES B. HADDAD ET AL, CRIMINAL PROCEDURE: CASES AND COMMENTS 2 (5th ed. Supp. 1999) (“Since the
passage of § 3501 no federal prosecutor has argued that the courts should rely upon it and refuse to apply Miranda rules to
exclude confessions"); Miranda Mischief, N.Y. TIMES, Feb. 15, 1999, at A22 (every Republican and Democratic Attorney Genera
going back to John Mitchell has declined to enforce that law because of its dubious constitutionality”); seegenerally Denniston,
supra note 56, at C5 (nothing that perception the statute has never been enforced is“widdy shared”); Davisv. United States, 512
U.S. 452, 464 (1994) (Scalia, J., concurring) (asserting § 3501 “ has been studiously avoided by every Administration . . . sinceits
enactment more than 25 years ago).

*" Lyle Dennistion, The Right to Remain Silent? Law Professor, Justice of Supreme Court Aim to Replace Miranda,
BALTIMORE SUN, Feb. 28, 1999, at C1, C5.



has been written.>® The fact of the matter is that, with only one brief exception, no Adminigtration, other than
the current one, has ever expressed the view that the statute is uncondtitutiond. To the contrary, with the
exception of the last few months of the Johnson Administration, past Administrations ether tried to encourage
use of the gatute or, at the very least, had no policy of discouraging itsuse. A brief history will demongrate
that the Department’ s current position is at odds with those of its predecessors.

A. Thelmplementation of § 3501 in the Early Years: The Road to Successin Crocker

When the Omnibus Crime Control and Safe Streets Act of 1968 reached President Johnson's desk,
he signed the law®® but put a gloss on the provisions of § 3501 to essentialy incorporate Miranda. Hissigning
Satement said:

The provisons of [§ 3501], vague and ambiguous as they are, can, | am advised by the
Attorney General [Ramsey Clark], be interpreted in harmony with the Congtitution and Federa
practicesin thisfield will continue to conform to the Condtitution. . . . | have asked the
Attorney Generd and the Director of the Federal Bureau of Investigation to assure that these
policies [i.e., giving Miranda warnings will continue.®

The Department of Justice would later characterize this action as “disingenuoug]],”®* and it is hard to argue with
this harsh assessment. The proposed legidation was not in any way ambiguous, as everyone involved in its
drafting was well aware of both itsintent and its basic effect.®? 1n any event, the result of President Johnson's
statements was that the law was ignored in the first few months after it was signed into the law.%

This position proved to be very short-lived. During the 1968 Presidentid campaign, then-candidate
Richard Nixon attacked the Warren Court’s criminal procedure jurisprudence in genera and Miranda in
particular. Nixon explained that Miranda * had the effect of serioudy ham gtringing [sic] the peaceforcesin
our society and strengthening the criminal forces”®

*® A somewhat dated treatment is found in OL P Report, supra note 49, at 64-74.

* pyg. L. No. 90-351, 82 STAT. 197 (codified in various section of titles 5, 18, 28, 42 and 47 U.S.C.).

% 4 WEEKLY COMPILATION OF PRESIDENTIAL DOCUMENTS 983 (June 24, 1968).

6! OLP RePORT, supra note 49, at 72.

%2 See Controlling Crime Hearings supra note 43, at 72 (letter of Attorney General Ramsey Clark noting conflict
between legislation and Miranda; bill would be constitutional if Miranda’s requirements were “read into” it or added as a
“constitutional gloss,” but if thiswere done it would be superfluous); see also S. Rep. No. 1097, 90th Cong., 2d Sess, reprintedin
1968 U.S. Code Cong. & Admin. News. 2112, 2210 (discussing § 3501's “repeal of Miranda”).

8 SeeN.Y. TiMEs, July 28, 1969, at 22.

& 114 Cone. Rec. 12,936, 12,937 (1968) (Mr. Mundt reading into the record Richard M. Nixon, Toward Fresdomfrom Feer
(1968)); see also Liva BAKER, MIRANDA: CRIME, LAW AND PoLITICS 248 (1983) (citing Nixon campaign speeches attacking Miranda).



After Nixon was dected, his new Attorney Generd John Mitchdl quickly issued new guidance to
federa prosecutors and agents. They were directed to follow the Miranda rules, but to also use 8 3501 to
help obtain the admisson of confessons. A memorandum circulated by Will Wilson, Assstant Attorney
Generd of the Crimina Division, set forth the Department’ s position that § 3501 could be applied:

Congress has reasonably directed that an inflexible exclusonary rule be applied only where the
condtitutiond privilegeitself has been violated, not where a protective safeguard system
suggested by the Court has been violated in particular case without affecting the privilege itsdf.
The determination of Congress that an inflexible exdusonary rule is unnecessary iswithin its
conditutional power.%

In explaining this policy, Attorney Genera Mitchell tetified before the House Select Committee on Crime that
“[i]tisour feding . . . that the Congress has provided this legidation [8 3501], and, until such timeaswe are
advised by the courts that it does not meet congtitutional standards, we should use it.”®®

Following this approach, federa prosecutors raised § 3501 in federal courts around the country in an
effort to secure afavorable ruling on it. Thislitigation effort produced a number of decisionsin which courts
referenced the statute, but found it unnecessary to reach the question of whether it actudly replaced the
Miranda procedures, usualy because the federa agents had followed Miranda.®’

The Justice Department’ s litigation efforts did, however, successfully produce one decison from a
federal court of appeals upholding § 3501. In United States v. Crocker,® the Tenth Circuit affirmed a district
court’s decison to apply the provisons of 8 3501 rather than Miranda. The Tenth Circuit concluded that the
Supreme Court’ s decision in Michigan v. Tucker,*® “athough not involving the provisions of section 3501,
did, in effect, adopt and uphold the condtitutionality of the provisions thereof.””®  The Tenth Circuit explained
that Tucker authorized the use of a statement taken outside of Miranda to impeach a defendant’ s testimony,
relying on language in Miranda that the “ suggested” safeguards were not intended to “ creste a congtitutiona
draitjacket.””* The Tenth Circuit conduded by specifically stating its holding: “We thus hold thet the trial court

& Memorandum from Will Wilson, Asst. A.G., Criminal Division, to United States Attorneys (June 11, 1969), reprintedin
115 CoNe. Rec. 23236 (Aug. 11, 1969)

% The Improvement and Reform of Law Enforcement and Criminal Justice in the United Sates: Hearings Before the
House Select Comm. on Crime, 91st Cong, 1st Sess. 250 (1969) (statement of Attorney General John N. Mitchell).

% See, e.g., United Statev. Vigo, 487 F.2d 295, 299 (2d Cir. 1973); United Statesv. Marrero, 450 F.2d 373, 379 (2d Cir. 1971)
(Friendly, J., concurring); Ailsworth v. United States, 448 F.2d 439, 441 (9th Cir. 1971); United Statesv. Lami 3 429F3d373 377 (d
Cir. 1970). See generally OLP RePorT, supra note 49, at 73; Daniel Gandara, Admissibility of Confessions in Federal
Prosecutions: |mplementation of Section 3501 by Law Enforcement Officials and the Courts, 63 Geo. L.J. 305 (1974).

% 510 F.2d 1129 (10th Cir. 1975).

8 417 U.S. 433 (1974).

® 510 F.2d at 1137.

" 510 F.2d at 1137 (quoting Tucker, 417 U.S. at 449).



did not err in gpplying the guiddines of section 3501 in determining the issue of the voluntariness of Crocker's
confession.””

B. The Implementation of § 3501 from 1975 to 1992: The Search for the“ Test Case”

After the favorable decison in Crocker in 1975, the Justice Department appears to have shifted,
amogt by accident, into a posture of litigating 8 3501 only in selected “test cases’ where the argument could be
most successfully advanced. At firgt after Crocker, § 3501 appears to have smply sipped the collective
consciousness of federa prosecutors. The argument that the Statute supercedes Miranda does not appear to
have been pressed in the courts from about 1975 to about 1986. Thiswas not the result of any new policy
from the Department. To the contrary, it appears the Department’ s 1969 directive supporting the Satute
remained in effect through the Ford, Carter, Reagan, and Bush Adminigtrations. The directive was clearly in
effect as of 1974" and, writing later in 1986, an exhaustive Department of Justice report encouraging further
use of the statute reported no change in policy. ™

The 1986 Report was prepared by the Department’ s Office of Legal Policy. 1n an extended and
scholarly andlysis, the Report concluded that the statute was congtitutional and that the Supreme Court would
so find:

Miranda should no longer be regarded as controlling [in federal cases| because a
statute was enacted in 1968, 18 U.S.C. § 3501 . . . . Since the Supreme Court now
holds that Miranda's rules are merely prophylactic, and that the fifth anendment is not
violated by the admission of a defendant's voluntary statements despite norn+
compliance with Miranda, a decision by the Court invdideating this statute would
require some extraordinarily imaginative legd theorizing of an unpredictable lega
nature.”

Following on the hedls of this comprehensive study, the Attorney Generd approved this view of the

condtitutiondity of the statute and ingtructed the litigating divisons to seek out the best case in which to argue
that the statute replaced Miranda.”® From 1986 to 1988, | served as an Associate Deputy Attorney Generd
in the Department of Justice. One of my specificaly assgned responsbilities was to locate a good “test case”

2 510 F.2d at 1138. The Court also held, in asingle sentence, that Crocker’ s confession had been obtained in compliance
with Miranda.

™ See Gandara, supra note 66, at 312 (letter from Dept. of Justice dated May 15, 1974, stating the polices set forthin the
1969 memorandum “are still considered current and applicable”).

™ See OLP RePORT, supra note 49, at 73-74.
"1d.a 103.
" See The Department of Justice' s Failure to Enforce § 3501: Hearings Before the Subcomm. on Criminal Justice

Oversight of the Senate Judiciary Comm., 106th Cong., 1st Sess. (May 13, 1999) (statement of former Asst. A.G. Stephen
Markman) (hereinafter 1999 Sen. Hearings).



for the argument. The theory was that, rather than test 8 3501 in random cases, it made sense to identity cases
in which the facts made a favorable ruling for the statute more likely. Department lawyers did identify severa
cases in which it gppeared that a good 8§ 3501 argument could be made. Thisresulted in thefiling of at least
one brief seeking to invoke the statute. In United States v. Goudreau,”” the Civil Rights Division argued (in
police brutaity prosecution) that “under the terms of 18 U.S.C. 3501, the defendant’ s statement is admissible
evidence regardiess of whether Miranda warnings were required, because the statement was voluntarily made
(dting United States v. Crocker).””® This argument was specifically approved both by the Office of the
Solicitor Generd and the Assstant Attorney Generd for the Civil Rights Divison. Inthat case, the Eighth
Circuit ultimately issued an opinion that did not cite § 3501 and that found that federa agents had complied
with the requirements of Miranda.”

Again during the Bush Administration, the “test casg” approach of litigeting § 3501 was followed. As
former Attorney Generd Bill Barr explained in aletter to Congress, during his tenure the Department “took the
position that 18 U.S.C. § 3501 was condtitutional as an exercise of Congress  authority to control the
admisson of evidence before federa courts.”®® Attorney General Barr o directed one of his specia
assstants to find a gpecific “test cass” in which to raise § 3501 and obtain afavorable ruling in the appellate
courts®® Although no such case was found at the Departmental level in Washington, D.C., some federd
prosecutors around the country presented the § 3501 argument in cases in which the facts appeared to suggest
afavorable ruling.? No federa courts appear to have ruled on the merits of the dlaim during thistime.

C. The Implementation of § 3501 in the Clinton Administration:
Undermining the Statute

From the beginning of the Nixon Adminigration in 1969 through the end of the Bush Adminidtration in
1993, the consstent view of the Department of Justice was that § 3501 was congtitutional. The Department’s
policy, however, began to change in subtle ways with the eection of President Clinton and the appointment of
his palitical gppointees to policy making postions in the Department.

" No. 87-5403ND (8th Cir. 1987).

® Brief for the United States, United States v. Goudreau, No. 87-5403ND (8th Cir. 1987). The filing of this brief is
somewhat at odds with recollections published in then-Solicitor Genera Fried' s book that during the M eese tenure nothing wasto
be done on the “Miranda issue.” See CHARLES FRIED, ORDERAND LAw 47 (1991). Fried may have amisimpression because he
remembers a decision not to move forward on one single case for tactical reasons as a decision not to move forward on any case.
See Letter from former A.G. Edwin Meese I11 to Sen. Strom Thurmond (May 12, 1999) (discussing meeting described in Charles
Fried’ sbook and noting filing of Goudreau brief after that meeting).

7 854 F.2d 1097 (8th Cir. 1988).

8 | etter from William P. Barr to Sen. Strom Thurmond (July 22, 1999).

81 |d

8 See Telephone Interview with former Asst. A.G. Stephen Markman (May 7, 1999).



1. United Statesv. Cheelyand Davisv. United States

The firgt evidence that the Department might have a new posture on the statute surfaced in the dubious
handling of the defense of § 3501 before the Ninth Circuit in Cheely v. United States.® Defendant Chedly,
who had been convicted of murder, then arranged for amail bomb to be sent to the post office box of George
Kerr, akey witness againgt him. Kerr's parents, who were collecting his mail, opened the box containing the
mail bomb. David Kerr, George s father, waskilled. Michelle Kerr, George' s mother, was serioudy injured
when hundreds of pellets, glass, and other projectiles entered her body. Postal ingpectors obtained voluntary,
incriminating statements from Chedly, but the district court suppressed the statements under Miranda.®*

Because of the importance of the confesson to the circumstantial case againgt Chedly, the government
considered appedling the digtrict court’sruling. The case would aso, for obvious reasons, be agood “test
casg’ for § 3501. A memo from an Assstant to the Solicitor Generd, written on March 12, 1993 early in the
Clinton Administration before there were any confirmed political gppointees in the Department of Justice,
recommended authorizing an gpped raising 8 3501 as one of four grounds, a recommendation that was
gpparently accepted without any issue on the question. The memo dtates. “As| understand it, we have made
arguments based on Section 3501 to courts of appealsin the past.”®

The career atorneys in the Department of Justice authorized the apped on this basis, but before the
brief could be findized politica gppointees arrived in town. By the time the Department’ s brief was actudly
filed in the Ninth Circuit, it contained what might be caled, charitably, an uningpired argument supporting the
datute. The Department’s argument on 8 3501, barely two double-spaced pages long (in a brief that appears
to have been well below applicable page limits), off-handedly mentions the statute and cites no authority more
recent than 1975.2°  The § 3501 portion of the Department’s brief appears to be so far below the normal
standards of gppellate advocacy that one wonders whether it was written by unsympathetic politicd officids
rather than the Department’ s experienced career atorneys. With this question in mind, it isinformative to learn
that the brief was, in contrast to earlier and later pleadings, not sSigned by the Department's accomplished
career atorney on the matter.

The Department’ s less-than competent defense of the Satute continued following a predictable (given
the briefing) adverse ruling on § 3501 from the Ninth Circuit. The Ninth Circuit, citing Edwards v. Arizona®
(aleading 1981 Supreme Court decision that the Department’s brief had not attempted to distinguish),

8 21 F.3d 914 (9th Cir. 1994), amended 36 F.3d 1439 (1994).

8 United Statesv. Cheely, 814 F. Supp. 1430 (D. Alaska 1992).

% Solicitor General Memorandum, March 12, 1993 (citing other Dep’t of Justice document).

% Brief of the United States at 20-22, U.S. v. Cheely, No. 92-30504 (9th Cir.) (brief filed Mar. 30, 1993).

8 451 U.S. 477 (1981) (holding that Miranda’ s prophylactic rules prohibit reapproaching a suspect after arequest for a
lawyer).



concluded that § 3501 could not “trump” Edwards.®

After the ruling, the Department did not petition for rehearing. In an extraordinary move, however, the
Ninth Circuit then sua sponte entered an order directing the parties to address the question whether the case
merited rehearing en banc.2® The Department of Justice, however, did not take the cue and surprisingly even
filed amemorandum opposing further review, arguing that the “factbound decison is neither contrary to the
holdings of any other pandl of this Court nor of sufficient systemic importance to merit plenary review.”®’ Its
position is deceptive in severd respects. To begin with, it is hard to understand how a decison regarding a
federd statute overruling the Miranda decision in al federal cases could lack “systemic importance.”®
Moreover, it is curious thet the Department did not gpprise the Ninth Circuit of the potentia conflictsthe
Cheely decision crested, both within and without the circuit.® Findly, the memorandum contains inadequate
discussion of the single case Cheely cited in support of its conclusion that 8 3501 did not “trump” the Miranda
rules Desire v. Attorney General of California.*® Desire does not even cite § 3501; nor could it have any
possible bearing on § 3501, because it arises from a state prosecution to which § 3501 has no application.
The memorandum does not make any of these obvious points, and, unsurprisngly, the sgnature of the
Department’ s career prosecutor does not appear on this memorandum as well.

Thiswas not the end of the Department's efforts to dodge the question of § 3501 in Cheely. Shortly
after the Department filed its memorandum on rehearing, the United States Supreme Court handed down its
decisonin Davisv. United States. It isnecessary here, to keep mattersin chronologica order, to shift from
the Ninth Circuit to the United States Supreme Court. There, too, the Clinton Justice Department gppeared to
be undermining the statute.

8 21 F.3d at 923. Thebrevity of the Ninth Circuit’sruling leaveit isunclear precisely what the Ninth Circuit meant. Was
the Circuit concluding that as a matter of constitutional law the statute was unconstitutional, or that as a matter of statutory
construction the statute did not cover the Edwardssituation at hand?

8 Order, U.S. v. Cheely, No. 92-30257 (9th Cir. May 25, 1994).

8 Memorandum of the United States Relating to the Question Whether to Entertain Rehearing En Banc a 9, U.S. v.
Cheely, No. 92-30257 (1994).

% |ndeed, just one week after the Department filed its rehearing memorandum, the United States Supreme Court inDavis
would note the importance of the 8 3501 issue, with the majority opinion calling it a question of “first impression” and Justice
Scalia's concurring opinion calling the Department's failure to raise the statute “inexcusable.” See infra note 97 and
accompanying text.

8 ithin the Ninth Circuit, compare Cheely, 21 F.3d at 923, with, e.g.,United Statesv. Cluchette, 465 F.2d 749, 754 (Sth
Cir. 1972) (seemingly viewing § 3501 as establishing the controlling factors for admissibility of confessions); Cooper v. Dupnik,
963 F.2d 1220, 1256-57 (9th Cir. 1992) (en banc) (Leavy, J., dissenting) (pointing out, without direct response from the majority,
that § 3501 establishes the standards for admissibility of confessionsin federal cases); Reinke v. United StatesA06F2d228 230
(9th Cir. 1968) (discussing § 3501 before concluding that it was technically inapplicable there). Outside the Ninth Circuit, compare
Cheely with United Statesv. Crocker, 510 F.2d 1129 (10th Cir. 1975).

© 969 F.2d 802, 805 (9th Cir. 1992).



In 1993, the Supreme Court granted certiorari in Davis v. United States,™ afedera court martial
case involving Davis attempt to suppress an incriminating statement made after an ambiguous request for
counsd. Therewasno clam that Davis statement was involuntary, only that the * prophylactic” rules of
Miranda somehow required the statement implicating Davisin a murder be suppressed.

The Washington Lega Foundation filed an amicus brief in support of the United States, arguing that §
3501 required the admission of Davis voluntarily-made incriminating statements® A few days later that the
brief of the Solicitor Generd affirmatively and gratuitoudy undermined WLF s attempt to support the United
States. The Solicitor Generd’ s brief dropped a footnote arguing that military courts-martid are not “crimind
prosecutions’ subject to § 3501.%

Even before the case was argued, this peculiar interpretation of the statute (which would apparently
extend greater protection to suspected crimindsin military prosecutions) raised a suspicion that the Solicitor
Generd’ s Office was looking for away to duck the issue without forthrightly explaining thet it didiked the
datute. In ord argument before the Court, the suspicions were publicly confirmed. The Court repestedly
asked Assistant to the Salicitor General Richard H. Seaman about the effect of § 3501. He gave generdly
unrespongve answers and findly, after being pressured by severa questions, stated, “We don't take a position
on that issue.”*

This refusal to address the implications of the statute in response to specific questions from the Court
did not go unnoticed. Justice O’ Connor’s mgority opinion indicated an inability to discuss the issue because of
the Department’ s failure to do so, dropping a hint that the Department should consder raising it: “We aso note
that the Government has not sought to rely in this case on 18 U.S.C. 3501, ‘the statute governing the
admissibility of confessonsin federal prosecutions; * and we therefore decline the invitation of some amidi to
congder it [ating Brief of WLF]. Although we will congder arguments raised only in an amicus brief, . . . we
are reluctant to do so when the issueis one of first impression involving the interpretation of afederal satute on

%! Davisv. U.S., No. 92-1949.

% Brief Amicus Curiae of the Washington Legal Foundation, Davisv. U.S., No. 92-1949 (1994). Paul Kamenar and |
represented the Foundation.

% Brief of the United Statesat 18 n.13, Davisv. U.S., No. 92-1949 (1994).

% Official Transcript of Oral Argument at 44, Davisv. U.S., No. 92-1949 (1994); see also id. a 47 (“Again, wedon't tekea
position in this case[on § 3501]").

% Justice O’ Connor’ s opinion here was quoting from United States v. Alvarez-Sanchez, 511 U.S. 350, 351 (1994), acase
decided that same term about the six-hour “ safe harbor” provision for policeinterrogation contained in 18 U.S.C. § 3501(c). Itis
interesting that the Department of Justice vigorously defended this part of § 3501, urging the admission of a confession under §
3501(c) and explaining in its brief to the Court that § 3501(a) “requires the admission” of voluntary statements. Br. for the U.S. at
passim, United States v. Alvarez-Sanchez, No. 92-1812, 511 U.S. 350 (1994). At no point did the Department of Justice tell the
Supreme Court that 8 3501(a) was unconstitutional; nor did the Department address any of the complex severability issues that
would ariseif other parts of the statute were unconstitutional. The Department had also urged the Court to admit a statement
pursuant to § 3501 in another case, albeit not over a constitutional objection from a defendant. See Br. for the United States,
United States v. Jacobs, No. 76-1193, cert. dismissed as improvidently granted, 436 U.S. 31 (1978).



which the Department of Justice expresdy declines to take a position.”® Justice Scalia, in a concurring opinion
in the case, was even more specific, noting the Department’ s bizarre behavior:

The United States' repeated refusal to invoke 8§ 3501, combined with the
courts traditiond (albeit merdly prudentid) refusad to consder arguments not raised,
has caused the federd judiciary to confront a host of “Miranda” issues that might be
entirely irrdevant under federd law . ... Worse ill, it may have produced — during
an era of intense nationa concern about the problem of run-away crime — the
acquittal and the nonprasecution of many dangerous felons, enabling them to continue
their depredations upon our citizens. Thereis no excuse for this.”

The story of § 3501 can now return to the Ninth Circuit, where the Department’ s career prosecutor
handling the Cheely case read Justice Scalid s favorable remarks about § 3501. He then promptly sent a letter
to the Ninth Circuit gpprising them of this decision and explaining briefly how it applied to the issues at hand.®
Later that same day, political gppointeesin the Department of Justice learned of thisletter. This prompted a
telephone cdl, gpparently from Solicitor Generd Drew Days himsdlf, to the clerk of the court for the Ninth
Circuit. Genera Days then sent aletter from the Solicitor Generd withdrawing the earlier letter from the career
prosecutor® and replacing it with anew letter that blandly mentioned that Davis might have some rdevance to
the Department's pending memorandum.*®

Apparently not enlightened by this letter, the Ninth Circuit then ordered briefing by the partieson
whether Davis affected its earlier ruling.*®* This led the Department to file a“ Supplemental Memorandum”
concerning Davis.'® Curioudy, the memorandum's argument section fails to even argue the pplicability of §
3501, despite the obvious implications of the discussons of the datute in Davis.

% SeeDavisv. U.S, 512 U.S. 452, 457 n.* (1994). The Court had aso briefly raised § 3501 in oral argument in acasethe
previous Term, United Statesv. Green, 592 A.2d 985 (D.C. App. 1991), cert. granted, 504 U.S. 908 (1992). The Court, however,
never published an opinion in the case, because Green died in prison. See 507 U.S. 545 (1993) (vacating order granting cert).

9 512 U.S. at 465 (Scalia, J., concurring) (emphasis added).

% Letter from Mark H. Bonner to Cathy Catterson, Clerk, United States Court of Appealsfor the Ninth Circuit (June 29,
1994).

% etter from Drew S. Days, 111, Solicitor General to Cathy Catterson, Clerk, United States Court of Appeals for the Ninth
Circuit (June 29, 1994) (referring to “ our telephone conversation today”).

10| etter from Drew S. Days, |11, Solicitor General to Cathy Catterson, Clerk, United States Court of Appeals for the
Ninth Circuit (June 29, 1994) (citing Davis and noting “[t]he decision in Davisrdated to Point 3" of the government’ shbrief). | am
indebted to Solicitor General Days for providing me copies of thisletter and the letter referred to in the preceding footnote.

%L Order, U.S. v. Chedly, No. 92-30257 (9th Cir. Aug. 9, 1994) (directing partiesto file briefs“on theissue of suppression
in light of the Supreme Court’sdecisioninDavisv. U.S").

192" Supplemental Memorandum of the United States Relating to the Question Whether Appellee Cheely Waived His
Right to Counsel, U.S. v. Cheely, No. 92-30257 (Sth Cir. 1994).



Unsurprisingly, the Ninth Circuit ultimately decided not to rehear the case, and the Department sought
no further review in the United States Supreme Court. Chedly went to trid and, despite the government’s
inability to use hisincriminating satements, was fortunately convicted. But the Department’s handling of the
case effectively undercut 8 3501 throughout the Ninth Circuit.

2. The Department’s Commitment to Raise 8 3501 in an “Appropriate’” Case.

After the Department’ s curious machinationsin Cheely and Davis, there were those of us who
surmised that the Justice Department’ s had decided to reverse its long-standing policy supporting § 3501.
Latein 1995, | raised these concerns in testimony before the Senate Judiciary Committee!® At that same
hearing, severa members of the Judiciary Committee pressed this point with then-Solicitor General Drew
Days. Inresponse to questions from Senator (and former federal prosecutor) Fred Thompson about why the
Department had not defended 8§ 3501 in these cases, Solicitor Generd Days denied there was some decision
not to defend the statute;

Let me make clear, Senator, that thereis no policy in the Department, and the
Attorney Generd has dready advised the committee of thisfact, againgt raisng 3501 in an
appropriate case. Indeed, we have used some provisonsof 3501 . ... Sol think itisredly a
question of our making the decision as prosecutors when we are going to raise these issues. . .

The Department has to make a strategic decison in cases asto how it is going to use
Federal gtatutes, and in Cheely and in Davis the decision was made not to press that particular
argument. It doesn't mean to say that we won't under other circumstances.'®

The position taken by the Solicitor Generd was the same as that taken by other high-ranking
Departmentd representatives a thistime. For example, in response to awritten question from Senator Hatch
in an oversght hearing in 1995, Attorney Generd Reno stated: “The Department of Justice does not have a
policy that would preclude it from defending the condtitutiond validity of Section 3501 in an appropriate
case.”'® Indeed, the Attorney General even pointed to the Department’ s recent efforts on behaf of § 3501 in
Cheely, noting that “the most recent case in which we raised Section 3501 held that the statute did not ‘ trump’
Supreme Court precedent.”*® In a 1997 oversight hearing, Attorney General Reno testified “I’d do it [raise
the statute] if it's right in an appropriate case”*®” United States Attorney Eric Holder, when his nomination to

18 see Solicitor General Oversight: Hearing Before the Sen. Comm. on the Judiciary, 104th Cong., 1st Sess. 72-80
(1995) (statement of Prof. Paul G. Cassell).

104 |d. at 31, 33; see also id. at 42 (answer to question from Senator Biden) (“with respect to 3501, as | indicated earlier,
thereis no Department policy against using 3501 in an appropriate case).

% The Administration of Justice and the Enforcement of Laws, Hearings Before the Sen. Judiciary Committee, 104th
Cong., 1st Sess. 91 (June 27, 1995) (written answer of Attorney General Reno to question of Senator Hatch).

1% |d. (citing United States v. Cheely, 21 F.3d 914, 923 (9th Cir. 1994)).



be Deputy Attorney in the Department was under consideration by the Judiciary Committee, also promised to
support the Satute in gppropriate Stuations: 1 would support the use of Section 3501 in an gppropriate
circumstance.”*®

3. Fourth Circuit Litigation Over 8 3501 in Sullivan and Leong.

The “appropriate circumstance’ for raisng 8 3501 would turn out be usive for the Clinton
Administration. Indeed, in the next case presenting the issue — United States v. Sullivan® — palitica
gppointees in the Department even tried to “unfile’ abrief filed by a career prosecutor defending 8 3501.

Sullivan involved aroutine vehicle stop that led to the discovery of afirearm in the possesson Robert
Sullivan, afelon. In the subsequent prosecution for illega possession of afirearm, the trid court suppressed
Sullivan’ sincriminating statements on the ground that the investigating officer did not read Sullivan his Miranda
rights. In itsopinion suppressing the statement, however, the didrict court specificaly asked for higher courts
to reassess whether mechanica application of the exclusionary rule should continue to be the law. ™

Career prosecutors in the United States Attorney’ s Office for the Eastern Didtrict of Virginia appeded.
Their brief argued that no Miranda warnings were needed because Sullivan was not in the officer’ s custody
and, in any event, even if Sullivan had been custody, the statement should be admitted because of § 3501's
replacement of the Miranda rules.™*

Three weeks later, the Acting Solicitor Generd, Wadter Dellinger, submitted a letter and accompanying
motion to the Fourth Circuit Court, seeking to file a new government brief — abrief that Smply omitted the 8
3501 argument. ' A few days later, apparently anticipating the court granting the government’ s motion,
Sullivan's counsd filed a brief that did not discuss the admissibility of the statement under 18 U.S.C. § 350113
A few days after that, the Fourth Circuit granted the government’s motion to file the new, redacted brief.***

197 Department of Justice Oversight: Hearings Before the Sen. Comm, on the Judiciary, 105th Cong., 1st Sess. 89-90
(April 30, 1997).

1% Confirmation of Deputy Attorney General Nominee Eric Holder: Hearings before the Sen. Comm. on the Judiciary,
105th Cong., 1st Sess. 124 (June 13, 1997) (written response of Deputy Attorney General Designate Holder to question from
Senator Thurmond).

109138 F.3d 126 (4th Cir. 1998).

10 See United Statesv. Sullivan, 948 F. Supp. 549, 558 (E.D. Va. 1996).

"1 Brief for the United States at 18, United Statesv. Sullivan, No. 97-4017 (4th Cir. Mar. 5, 1997).

12| etter from Walter Dellinger, Acting Solicitor General to PatriciaS. Connor, Clerk, U.S. Court of Appeals for the Fourth
Circuit, Mar. 26, 1997; Motion to Substitute Redacted Br. for the U.S., United Statesv. Sullivan, No. 97-4017 (4th Cir. Mar. 26,
1997).

13 Br. for Appellee, United Statesv. Sullivan, No. 97-4017 (4th Cir. Mar. 31, 1997).

14 Order Granting Motion to Substitute Redacted Br. for the U.S., United Statesv. Sullivan, No. 97-4017 (4th Cir. Apr. 3,



The Washington Legal Foundation learned of the decision and thought § 3501 should be brought to the
court’ s atention. On June 26, 1997, WLF filed a motion to submit an amicus brief in the Sullivan case on
behdf of WLF and four members of the Senate Judiciary Committee — Senators Jeff Sessions, Jon Kyl, John
Agheroft, and Strom Thurmond.™ WLF simply asked the court to accept for refiling the arguments the career
prosecutors had previoudy submitted on behdf of the Statute.

In support, WLF explained why the Court should reach the issue of the applicability of § 3501,
developing arguments that the statute was binding on the court even when not raised by the parties™*® WLF
aso explained that the Department’s decision to file anew brief not discussing 8 3501 also raised serious
issues of professond respongbility. The Virginia Code of Professond Responsihility, for example, indicates
that courts expect “ pertinent law [will be] presented by the lawyersin the cause.”™” Asaresult, “Where a
lawyer knows of legd authority in the controlling jurisdiction directly adverse to the postion of hisclient, he
should inform the tribunal of its existence unless his adversary has done s0.”®A duty of candor should have

1997).
5 Paul Kamenar and | represented WLF and the four senators.

18 WLF explained that the Supreme Court has described § 3501 as “‘the statute governing the admissibility of
confessionsin federal prosecutions.”” Davisv. United States, 512 U.S. 452, 457 (1994) (quoting United Statesv. AlvarezSandhez,
511 U.S. 350, 351 (1994)). WLF further argued at length that the government’ s attempted withdrawal of the argument based on §
3501 did not license a court to ignore a controlling Act of Congress. The Supreme Court has instructed that the parties cannot
prevent a court from deciding a case under the governing law simply by refusing to argueit. In United States National Bank of
Oregon v. Independent I nsurance Agents of America, Inc., 508 U.S. 439, 445-48 (1992), the Court concluded it was free to reach
the issue whether Congress had repeal ed a statute the Comptroller of the Currency had used to rule against the respondent, even
though the respondent had specifically refused to make an argument to that effect both before the court of appeals and the
Supreme Court. The Court held that it would be absurd to allow the parties’ decisions about what arguments to pressto force the
Court to decide the meaning of a statute that had been repealed. “ The contrary conclusion,” the Court explained, “would permit
litigants, by agreeing on the legal issue presented, to extract the opinion of acourt on hypothetical Acts of Congress or dubious
constitutional principles, an opinion that would be difficult to characterize as anything but advisory.” Id. at 447, citedin Davisv.
United States, 512 U.S. at 464 (Scdlia, J., concurring). WLF finally noted that the parties before the court had apparently literally
colluded to remove this argument from the case. The Departnment of Justice decided to abandon the U.S. Attorney’ soffice’'s§
3501 argument as aresult of acall from defense counsel to the Solicitor General's Office in Washington, D.C. SeeDept. of Justice
Oversight: Hearings Before the Senate Comm. on the Judiciary, 105th Cong., 1st Sess. (Apr. 30, 1997) (remarks of Sen.
Thompson). Thiswas done in the teeth of a statute governing not the conduct of private parties outside the courtroom, but
rather the conduct of the courts themselves. See 18 U.S.C. § 3501 (providing that “in any [federal] criminal prosecution” a
confession “shall be admissible in evidence”) (emphasis added); see also Davisv. United States, 512 U.S. 452, 465 (1994) (Scdlia,
J., concurring) (8 3501 “is a provision of law directedto the courts”) (emphasisin original).

In theinterest of brevity, this article will not discuss the binding quality of § 3501 any further. Both the Fourth Circuit
and arecent scholarly review of the issues have agreed that 8 3501 is binding on the courts even without being raised by the
parties. See United States v. Dickerson, 166 F.3d 667, 681-83 (4th Cir. 1999); Eric D. Miller, Comment, Should Courts Consider 18
U.S.C. § 3501 Sua Sponte?, 65 U. CHi. L. Rev. 1029 (1998) (answering question in the affirmative); see also George ThomaslI|,
2001: The End of the Road for Mirandav. Arizona? On the History and Future of Rules for Police Interrogation, 25 & n.67
(manuscript currently circulating for publication) (agreeing that the Supreme Court should review the issue).

7 va. Code Prof. Resp., Ethical Consideration 7-20.
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compelled the Department of Justice to make the Court aware of this controlling “legd authority.”**

The Fourth Circuit granted the motion of WLF and the four senatorsto file the brief.* But ultimately
the court’ s ruling gave it no occasion to reach the 8 3501 issue. The Court reversed the district court’s
decison that Sullivan had been in custody; the police officer, accordingly, was not required to give Miranda
warnings. The court dropped a footnote concluding that the § 3501 issue was “moot” in light of this
disposition.”*?

While the Sullivan case shed little light on § 3501, United States v. Leong'# was moreilluminating.
While WLF s § 3501 argument was pending in Sullivan, WLF learned of another Fourth Circuit casein
which, coincidentdly, another felon illegdly in possesson of afirearm was gpprenended in the course of a
routine traffic sop. The digtrict court had concluded that the felon, Tony Leong, wasin “custody” when he
confessed, and suppressed his admission to ownership of the gun found under one of the seats. Because there
were severd other personsin the car & whom Leong' s attorney could point the finger, the ruling had the
practica effect of making the prosecution of Leong impossible. The government appeaed, arguing the Leong
was not in fact in custody at the time he confessed. The Fourth Circuit, however, rductantly affirmed the
district court’s suppression order “under the narrow facts presented by this case.”'%

The Washington Legd Foundation then learned of the case and filed a motion suggesting the
appropriateness of a sua sponte rehearing to examine the applicability of § 3501.*** In its motion, WLF
explained that the parties had failed to gpprise the court of potentidly relevant legd authority, soecificaly 18
U.S.C. 83501. Initsaccompanying brief, WLF argued the issue was one of exceptional importance that
should be considered by the full Fourth Circuit to avoid the escape from justice of a presumptively dangerous
felon in the face of afederd statute to the contrary.'®

Agonishingly, five days after WLF sfiling — before the Fourth’s Circuit had an opportunity to rule on
WLF smotion and even before the Fourth Circuit’ s mandate had issued returning the case to the district court

19 Cf. Virginiav. Riley, 106 F.3d 559, 565 (4th Cir. 1997) (en banc) (criticizing the Department for, “on virtually every
occasion when it recite[d the relevant statute’s] requirements,” “intentional[ly] omit[ting] . . . three manifestly relevant words’ the
statute contained which the Department apparently did not care for).

20 Order, United Statesv. Sullivan, No. 97-4017 (Sept. 10, 1997).

12 United Statesv. Sullivan, 138 F.3d 126, 134 n.* (4th Cir. 1998).

122116 F.3d 1474, 1997 WL 3512414 (4th Cir. 1997 unpublished).

12 1997 WL 3512414 & *2-3.

124 Motion of the Washington Legal Foundation and Safe Streets Coalition to File as Amici Curiae A Suggestion of
Appropriateness of Sua Sponte Rehearing and Rehearing En Banc, United Statesv. Leong, 96-4876 (July 9, 1997). Paul Kamenar
and | represented WLF.

125 Br. of Amici Curiae WLF and Safe Streets Coalition Suggesting the Appropriateness of a Sua Sponte Rehearing and
Rehearing En Banc at 8, United Statev. Leong, 96-4876 (4th Cir. July 9, 1997).



— the Department of Justice moved in the digtrict court to dismiss the indictment againgt Leong, and a
dismissal order was entered on July 16, 1997.'%° This appeared to be a brazen maneuver by the Department
to smply avoid the 8§ 3501 issue by rendering the case moat, in spite of any jeopardy to public safety this might
pose. The Department’s ploy in the district court, however, turned out to be without legd effect on the Fourth
Circuit, as the Court of Appedls till retained jurisdiction over the case.™’

On duly 16, 1997, the Fourth Circuit issued an order directing the Department of Justice and counsd
for Leong “to submit supplementd briefs addressing the effect of 18 U.S.C.A. 8 3501 on the admissibility of
Leong's confession, including the effect of the statute on Miranda v. Arizona . . . and any condtitutiona issues
aising therefrom.”*® This order seemed to present an “appropriate’ case for the Department of Justice to
defend the statute, particularly since the Fourth Circuit had asked specificaly for the Department’ sviews. The
Chairman and five members of the Senate Judiciary Committee certainly expected the Department to do this.
On August 28, 1997, the Six Senators wrote a careful letter to Attorney Generd Reno carefully andyzing the
legd issues and strongly urging her to defend the law:

We believe that Section 3501 is condtitutiond. While the Supreme Court has not
passed on this question directly, we believe that the Court would uphold the satute. . . . The
undersigned members do not want to see aguilty offender go free due to atechnica error if the
Justice Department easily can prevent such a miscarriage of justice by invoking the current
written law.'*

The Senators also recalled the repeated assurances they had received from the Department that it would
defend the Statute in an “appropriate case.” The Senators recounted, for example, Solicitor Generad Days
testimony about the decision of the Department not to pursue § 3501 further in the Cheely case,** noting that
“Mr. Days attributed the Department’ srefusdl . . . to pursue the issue any further in the Ninth Circuit case of
United States v. Cheely not to doubts about its condtitutiondity — indeed, he never suggested in the course
of the hearing that the Department had any such doubts — but ingtead to various litigation strategy
consderaions. He specificaly stated that the decision not to press the argument in those cases * does't mean
that we won't under other circumstances.”"**

In spite of its prior representations to Congress, the Justice Department filed abrief in Leong actudly
joining the defendant in arguing the statute was unconditutional. The Department’ s brief advanced two clams.

125 See Supp. B Supp. Br. for the United States at 23, United States v. Leong, No. 96-4876 (4th Cir. Aug. 29, 1997).

27 The Fourth Circuit simply ignored this action, consistent with established precedent. See, e.g., United Statesv.
Rodgers, 101 F.3d 247, 251 (2d Cir. 1996).

2 Order, United Statesv. Leong, No. 96-272 (4th Cir. July 16, 1997).

129 |_etter from Senators Orrin Hatch, Strom Thurmond, Fred Thompson, Jon Kyl, John Ashcroft, and Jeff Sessionsto
Attorney General Janet Reno at 3, 5 (Aug. 28, 1997).

130 See supra note 104 and accompanying text.

3L |_etter from Senators Orrin Hatch et al., supra note 129, at 4-5 (quoting testimony of Solicitor General Drew Days).



Firgt, the Department asserted that the “lower courts” could not reach the question of the effect of the 1968
statute because the Supreme Court’s 1966 decision in Miranda had decided the issue.*** Second, the
Department argued that on the merits, the statute was uncongtitutiond, at least in the lower courts, because
Miranda created condtitutiona rights.*® In the Supreme Court, however, things might be different: “Should
theissue of § 3501's validity . . . be presented to the Supreme Court . . . the same considerations would not
control, since the Supreme Court (unlike the lower courts) is free to reconsider its prior decisons, and the
Department of Justice is free to urge it to do s0.”*** Shortly theresfter, the Attorney Generdl sent, for the first
time, a notice to Congress that she would not defend § 3501 in the lower courts.*®

The Department’ s argument was joined, in a curious (and, some might say, unholy) aliance, by
defendant and convicted felon Tony Leong and the Nationd Association of Crimind Defense Lawyers. WLF
then filed areply to dl of this, explaining why § 3501 was avaid exercise of Congressiond power to modify
prophylactic, evidentiary rules created by the Supreme Court.**®

On September 19, 1997, the Fourth Circuit issued its order declining to rehear the case. The circuit
first recapulated the Department’s argument that lower courts could not reach the question of § 3501,
condluding succinctly: “We disagree”**" The court reviewed anumber of other Stuations where lower courts
had decided similar issues and concluded “[t]he Government is mistaken, therefore, in asserting that it may not
urge the applicability of § 3501 before alower court.”**® The court, however, went on to decide that, because
§ 3501 had been raised by WLF belatedly only on a petition for rehearing, the court could consider only
whether it was “plain error” to suppress a confession in spite of the statute. Because the question of § 3501
had not been plainly settled, the court declined to consider the statute for the first time on an gppellate petition
for rehearing.*

The Leong decision seemed to set the stage for a successful defense of 8 3501, if only a case could be
found in the Fourth Circuit in which the statute had been raised not on apped but in the trid court. The
Department, however, took pains to make sure this would not happen. On November 6, 1997, John C.
Keeney, Acting Assstant Attorney Generd for the Crimind Division, sent amemorandum to al United States

132 Supp. Br. Of the United States at 23, supra note 126.

¥ 1d.a 18,

B d.at 7.

5 See e.g., Letter from Attorney General Janet Reno to Hon. Albert Gore, Jr., President of the Senate (Sept. 10, 1997).

135 Brief of Amici Curiae WLF and Safe Streets Coalition in Response to Supplemental Briefs of the Parties and Amicus
National Ass' n of Criminal Defense Lawyers., United Statesv. Leong, No. 96-4876 (4th Cir. Sept. 12, 1997).

37 Order at 3, United Statesv. Leong, No. 96-4876 (4th Cir. Sept. 19, 1997).
8 1d. at 4.

¥ 1d. at 4-6.



Attorneys noting the Department’ s position againgt 8 3501 in Leong and requiring the prosecutors to
“consult[]” with the criminal division in al cases concerning the voluntariness provisions of the statute. ™
Fortunately for the statute, however, the Department’ s efforts to consgn 8§ 3501 to oblivion in thetrid courts
came too late, as will be recounted presently in connection with the Dickerson decision.*

4. Section 3501 in the District of Utah and the Tenth Cir cuit.

Before turning to this find act in the Fourth Circuit, it is necessary to complete the chronology of §
3501 litigation by returning briefly to the Tenth Circuit. After the Tenth Circuit's 1975 ruling in Crocker
upholding § 3501, one would have thought that other casesinvolving the statute would have been plentiful.
Y e, while later cases from the Circuit had cited both Crocker and § 3501 favorably,** by and large the
courts and prosecutors within the Tenth Circuit appeared to be unaware of the decision. A few experienced,
career prosecutorsin that Circuit, however, redlized the value of § 3501 and attempted to useit in gppropriate
cases.* One such case was United States v. Nafkha. The defendant there, Mounir Nafkha, was involved
in aseries of amed “takeover” bank robberies and was a dangerous, career crimind. Apart from Nafkha's
confession, the evidence againgt him was circumgantia. Under Miranda, the admissihility of the confesson
appeared to be a close question, as Nafkha had made areference to alawyer that might, under the Miranda
rules, possibly be viewed as requiring police to stop al questioning. Ultimatdly, both the United States and
amicus curiae WLF** filed briefs arguing for the admission of Nafkha's confession under § 3501.'* The
meagistrate ruled that while the 8 3501 argument was “logicd and intriguing, thisissue need not be reached”
because police had complied with Miranda.**® Nafkha s confession was presented to the jury, and he was
convicted.

0" Memorandum for all United States Attorneys and all Criminal Division Section Chiefs from John C. Keeney, Acting
Asst. Atty. Gen., Crim. Div. at 2 (Nov. 6, 1997).

1 See Part 11.C.5, infra.

12 See United Statesv. Brown, 540 F.2d 1048, 1053 (10th Cir. 1976), cert. denied, 429 U.S. 1100 (1977); United Statesv.
Shoemaker, 542 F.2d 561, 563 (10th Cir.), cert. denied, 429 U.S. 1004 (1976); United Statesv. Fritz, 580 F.2d 370, 378 (10th Cir.) (en
banc), cert. denied, 439 U.S. 947 (1978); United Statesv. Hart, 729 F.2d 662, 666-67 (10th Cir. 1984); United Statesv. Benaly, 756
F.2d 773, 775-76 (10th Cir. 1985); United Statesv. Fountain, 776 F.2d 878, 886 (10th Cir. 1985); United Statesv. Short, 947 F.2d 1445,
1450 (10th Cir. 1991); United Statesv. Caro, 965 F.2d 1548, 1552 (10th Cir. 1992); United Statesv. Miller, 987 F.2d 1462, 1464 (10th
Cir. 1993); United Statesv. March, 999 F.2d 456, 462 (10th Cir. 1993); United Statesv. Glover, 104 F.3d 1570, 1583 (10th Cir. 1997);
see also United Statesv. DiGiacomo, 579 F.2d 1211, 1217-18 (10th Cir. 1978) (Barrett, J., dissenting).

3 See, e.g., Govt’s Resp. to Motion to Suppress at 12, United Statesv. Cale, No. 1:97-CR-9B (D. Utah 1997) (citing §
3501 and noting that Crocker “isthelaw in thiscircuit”).

% Paul Kamenar and | represented WLF.

%> See Memorandum of Amicus Curiae Washington Legal Foundation in Support of the United States on | ssues Raised
by the Defendants’ Motions to Suppress Statements, United States v. Nafkha, No. 95-CR-220C (D. Utah Feb. 7, 1996);
Government’s Response to Motion to Suppress Statement-Nafkha, United Statesv. Nafkha, No. 95-CR-220C (D. Utah Feb. 7,
1996).

16 Report and Recommendation at 22, United Statesv. Nafkha, No. 95-CR-220C (Apr. 5, 1996).



On Nafkha's apped to the Tenth Circuit, the career prosecutor filed a brief on behdf of the United
States defending the admission of the confession under both Miranda doctrine and § 3501.* WLF, too, filed
abrief defending § 3501, joined by the International Asssociation of Chiefs of Police, the Law Enforcement
Alliance of America, and other groups.**® While the case was awaiting argument, the Department filed its brief
in the Fourth Circuit in Leong attacking § 3501. The Department then sent aletter to the clerk of the Tenth
Circuit, withdrawing the portion of Nafkha brief by the career prosecutor defending 8 3501, and substituting
as the government’ s position copies of the politically-approved brief from Leong.**® Curioudly, in executing
this xerox-and-file maneuver to briefing, the Department never explained why 8 3501 did not gpply in the
Tenth Circuit. The Circuit, after dl, had previoudy and specificaly upheld the statute (at the behest of the
Department) more than twenty years earlier in Crocker ™ and later Circuit precedent favorably cited both
Crocker and § 3501.™" The Leong brief from the Fourth Circuit did not argue that Crocker had been
overruled and did not discuss later Tenth Circuit precedent. All the Leong brief said was that “the Tenth
Circuit has not had occasion to reexamine Crocker in light of subsequent developmentsin the Supreme
Court’s Miranda jurisprudence . . . .”*** Thiswas, obviously, no reason to ignore a binding Tenth Circuit
precedent within the that circuit. Ultimatdy, the Tenth Circuit ruled the confession had been obtained in
compliancewith Miranda and, therefore, did not have to consider the effect of § 3501.1%

Around thistime, the Justice Department’ s determined efforts to keep courts from reaching the merits
of the effectsof § 3501 began to unravel. The Department’s position wasfirst rebuffed by afederd didtrict
court in Utah in United States v. Rivas-Lopez.™ There, the Safe Streets Codlition filed an amicus brief
raising § 3501 and pointing out that, in the Didrict of Utah, the Tenth Circuit'sdecison in Crocker was binding
ontheissue™ The Department responded by smply referencing its brief in the Leong case.'™® Safe Streets

7 See Brief of Appellee United States at 17, United States v. Nafkha, No. 96-4130 (10th Cir. Apr. 23, 1997).
8 See Brief of Amici Curiae WLF et al., United States v. Nafkha, No. 96-4130 (10th Cir. Apr. 28, 1997).

9" | etter from Lisa Simotas, U.S. Dep't of Justice, to Patrick Fisher, Clerk, U.S. Court of Appealsfor the Tenth Cir. (Sept.
2,1997).

150 See supra note 67 and accompanying text.

51 See supra note 142.

152 Supp. Br. of the United States, supra note 126, at 17 n.6.

158 United States v. Nafkha, 139 F.3d 913, 1998 WL 45492 at *1 n.1 (unpublished 10th Cir. Feb. 5, 1998).

> 988 F. Supp. 1424, 1430 (D. Utah 1997).

% Memorandum of Amici Curiae Safe Streets Coalition et a. on the Applicability of 18 U.S.C. § 3501 to Defendant’s
Motion to Suppress Statements, United States v. Rivas-Lopez, No. 97-CR-104G (July 25, 1997). | represented the Safe Streets

Coadlition.

1% Govt's Supp. Response to Defendant’ s Motion to Suppress, United States v. Rivas-Lopez, NO. 97-CRI0G (St 5,
1997).



replied by criticizing this“one szefitsdl” goproach to briefing, explaining that the Department’ s brief from
Leong in the Fourth Circuit contained no analysis of why didrict courts within the Tenth Circuit should ignore
Crocker.™  Thedigrict court fully agreed, issuing a published opinion upholding § 3501. The court first
noted the Department’ s “ curious position” agreeing with the defendant “that § 3501 does not apply and is
uncongiitutional.”*>® The court rejected the Department’ s strange dlaim, finding that the Supreme Court had
repeatedly described the Miranda rules as not congtitutionaly mandated. Moreover, the Tenth Circuit had
“snuarely uphdld the condtitutionality of” § 3501 in Crocker.™ The court concluded:

The government implies that the Miranda jurigprudence since the Crocker case would
undoubtedly persuade this circuit to ater its courseif given the chance, but apparently the
government does not want to give the Tenth Circuit that chance. Given the above review of
the cases and post-Miranda decisions, this court declines to so speculate, and will and must
follow the precedent set in this circuit.**

Rivas-Lopez appeared to present an opportunity to obtain a clear-cut appellate ruling on the merits of
§ 3501, as the decision surmounted the current Justice Department’ s determined efforts to avoid any ruling on
theissue. The case, however, ultimately petered out. Defendant Rivas-Lopez decided to skip bail rather than
find out how he would fare & ajury tria for drug dealing with his confession introduced in evidence*
Nonetheless, the § 3501 issue was destined to reach an appellate court.

5. TheEnd of the Road? United Statesv. Dickerson

The long effort to obtain an appellate court ruling on 8 3501 came to a successful conclusion just afew
months ago in the Fourth Circuit. There, the circuit’ s September 1997 ruling in Leong meant that only § 3501
issuesraised in the tria court could be considered on appeal. The Department’s November 1997 directive
againg raising § 3501 in the tria court *** headed off al new casesin which the career prosecutors might raise
the gatute. But the Department’ s efforts to hermetically sed off dl such cases from the circuit was thwarted by
one pending case involving the Satute.

United Sates v. Dickerson arose before the Department had promulgated its directive againg using
§3501. The caseinvolved a seria bank robber, who had been taken into custody and interviewed by FBI

7 Reply Mem. of Amici Curiae Safe Streets Coalition et al. Replying to the Position of the Dep’t of Justice and the
Defendant on the Applicability of § 3501, United Statesv. Rivas-Lopez, No. 97-CR-104G (Sept. 12, 1997).

%8 United States v. Rivas-Lopez, 988 F. Supp. 1424, 1430 (D. Utah 1997).
9 1d. at 1435.
160 Id

181 Recently the District of Utah reaffirmed that § 3501 superceded Miranda. See United Statesv. Tapia-Mendoza, 199
WL 137658 (D. Utah Mar. 10, 1999).

162 See supra note 140.



agents. At the suppression hearing, the lead agent testified he gave Dickerson his Miranda warnings, obtained
awalver, after which Dickerson made incriminating satements. Dickerson, on the other hand, testified he gave
datementsin an interview, and only afterwards recelved his Miranda warnings. Such one-on-one“ swearing
contests’ areroutingly decided in favor of law enforcement officers, but in this case the didtrict court sded with
the accused bank robber, citing alleged discrepancies between the officer’ s testimony and times scribbled on
the waiver of rights form.*®® The United States Attorney’ s Office then mobilized a strong response to the
digtrict court opinion, filing amotion for recons deration which contained affidavits from severd other officers
fully corroborating that Dickerson had been given his Miranda warnings at the sart (rather than the end) of the
interview, and providing specific explanations of the aleged discrepancies on the time the waiver form was
signed. The mation for reconsideration aso specificaly raised § 3501 as a basis for admitting the
statements.® The district court, however, refused to reconsider its decision because none of these arguments
were unavailable to the prosecutors at the time of the first hearing.*®

Career prosecutors then filed an apped to the Fourth Circuit, arguing that the district court should have
reconsdered itsfird ruling in light of the subsequently-provided affidavits. In the meantime, the Department’s
new position on § 3501 had been announced. Consistent with that policy, the brief contained a footnote,
noting that the government was prohibited fromraising 8 3501 on gpped. The Washington Legd Foundation
filed an amicus brief arguing that § 3501 was binding on the court, noting thet, in contrast to Leong, in this
case § 3501 had been presented to the trial court, albeit in amotion for reconsideration.®® The Fourth Circuit
dlowed WLF to defend the statute during ora argument held in January 1998.

A little more than ayear later, on February 8, 1999, the Fourth Circuit announced its landmark opinion
in the case, upholding 8 3501 against constitutiona attack and applying it to admit Dickerson’sincriminating
statements.™®’ In alengthy opinion, the court held that “[w]e have little difficulty concluding . . . thet § 3501,
enacted at the invitation of the Supreme Court and pursuant to Congress' s unquestioned power to establish the
rules of procedure and evidence in federal courts, is condtitutional.”**® The court noted the absence of a
defense of the statute from the Department of Justice, observing that the career prosecutor on the case “had
been prohibited by his superiors at the Department of Justice from discussing § 3501."*%° Thiswas, the Fourth
Circuit said, adecison “eevating politicsover law . . . . Fortunately, we are a court of law and not politics.
Thus, the Department of Justice cannot prevent us from deciding this case under the governing law smply by

183" See Memorandum Opinion, United States v. Dickerson, No. 97-159-A (E.D. Va. duly 1, 1997).
% Gov't'sMot. for Reconsideration at 12-14, United States v. Dickerson, No. 97-159-A (E.D. Va. July 15, 1997).
15 United Statesv. Dickerson, 971 F. Supp. 1023 (E.D. Va. 1997), rev'd, 166 F.3d 667 (4th Cir. 1999).

1% Brief of WLF in Support of Appellant United States, United States v. Dickerson, No. 97-4750 (4th Cir. Nov. 5, 1997).
Paul Kamenar and | represented WLF.

187 United States v. Dickerson, 166 F.3d 667 (4th Cir. 1999).
%8 1d. at 672.

189 1d. at 681 n.14.



refusing to argue it.”*™ The Court also noted that for the parties to fail to discuss § 3501 was for them to
“gbdicate their respongibility to cal relevant authority to his Court’ s attention,” citing the Virginia Code of
Professional Responsibility.*™ Judge Michael dissented, arguing the court should not have reached the issue of
the statute’ s application where it was not presented by the Department of Justice.*”

After the decision was handed down, Dickerson filed a petition for rehearing en banc,'” supported by
the American Civil Liberties Union and the Nationa Association of Criminal Defense Lawyers'™ The
guestion then arose as to what the Department of Justice should say, since it had “won” the case, with help
from WLF asamicus. At this sage, too, the Department now indisputably had a“reasonable’” argument on
behdf of the statute — specificaly the argument advanced by a respected Fourth Circuit Judge, Karen
Williams, in her opinion for the Fourth Circuit. This point was made forcefully in aletter to the Attorney
Generd by Senator Orrin Hatch, Chair of the Senate Judiciary Committee and eight of his colleagues —
Senators John Kyl, John Ashcroft, Bob Smith, Chuck Grasdey, Mike DeWine, Strom Thurmond, Spence
Abraham, and Jeff Sessions. The Senators recounted the Fourth Circuit’ s criticism of the Department for
“rasing politics over law,” finding thisto be “deeply troubling.”*™ The Senators went on to observe that the
Department had pledged to defend Acts of Congress where reasonable arguments could be made: “The
Dickerson opinion demonstrates beyond doubt that there are ‘ reasonable arguments’ to defend 18 U.S.C. §
3501. Infact, these arguments are so reasonable that they have prevailed in every court that has directly
addressed their merits.”'"®  Despite this letter, the Department actualy filed a brief supporting the defendant,

0 1d. at 672 (citing United States Nat’| Bank of Or. v. Independent Ins. Agents of America, Inc., 508 U.S. 439, 445-48
(1993)).

1 166 F.3d a 682 (citing Va. Code Prof. Resp. 7-20).

Perhapsin response to this point, the Department of Justice sent out amemorandum to all United States Attorneysin the
Fourth Circuit shortly after Dicker son, explaining that, in response to motions to suppress statements, “ prosecutors in the Fourth
Circuit discharge their professional and and ethical obligationsif they call the district court’ s attention to the existence of Section
3501 and the Dickerson decision.” Memorandum for All U.S. Attorneys in the Four Circuit from James K. Robinson, Asst.
Attorney General (Mar. 8, 1999). Curiously, the Department does not appear to have sent out asimilar memorandum to al United
States Attorneysin the Tenth Circuit, suggesting they call the Tenth Circuit’ sCrocker opinion to the attention of courtsthere.

172 Judge Michael also argued the court should not decide the § 3501 issue because there was no briefing in opposition
to WLF sposition. 166 F.3d at 697 (Michael, J., dissenting). However, the Justice Department’s brief cross-referenceditsealier
extensive briefing on the alleged unconstitutional of § 3501 in the Leong case, see Br. for the U.S. at 34 n.19, United Statesv.
Dickerson, No. 97-4750 (4th Cir. 1997), and the defendant, perhaps deeming it a clever tactical maneuver, simply dedinedtowrite
anything about the statute.

'3 Petition for Rehearing and Petition for Rehearing En Banc, United States v. Dickerson, No. 97-4750 (4th Cir. Feb. 22,
1999).

7 Brief of the Am. Civil Liberties Union in Support of Rehearing, United Statesv. Dickerson, No. 97-4750 (Feb. 20, 1999);
Brief Amicus Curiae of the Nat'| Assoc. of Criminal Defense Lawyersin Support of Defendant-Appelleg sPetition for Rehearing,
United Statesv. Dickerson, No. 97-4750 (Feb. 22, 1999)

> | etter from Senator Orrin Hatch and eight members of the Senate Judiciary Comm. to Attorney General Reno at 2
(Mar. 4, 1999).
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the ACLU, and the Nationa Association of Crimina Defense Lawyersin seeking rehearing.’”” The
Department argued the Court’s decision to apply 8 3501 “is error, and that its holding deserves
reconsideration by the full court of appeals”*™® Of the four career prosecutors who had been handling the case
up to that point, not one signed the Department’ s brief atacking § 3501.

WLF filed areply to dl this, explaining that not only was the panel decison correct on the merits, but
that it made little sense to review the matter en banc. Because the Clinton Justice Department had dways said
it might take a different position on § 3501 in the Supreme Court, further review in the Fourth Circuit was not a
wise use of the court’ stime.*® On April 1, 1999, the full Fourth Circuit apparently agreed, voting 8-5 to deny
rehearing en banc. Asof thiswriting, Dickerson will apparently file a petition for certiorari to the United States
Supreme Court over the summer. A Supreme Court decision on whether to review the case will be made late
in the Fal1, with many observers predicting the Court will take the case.

6. The Department’s Obligation to Defend Acts of Congress.

The Justice Department’s current policy of not defending, and actualy condemning , § 3501 raises
serious condtitutiona questions. The bedrock obligation of the Executive Branch is*to take care that the Laws
be faithfully executed.”*® Long ago the Supreme Court concluded that “[t]o contend that the obligation
imposed on the President to see the laws faithfully executed, implies a power to forbid their execution, isa
novel construction of the Constitution, and entirely inadmissible”*®* Reasoning from this case and otherslikeit,
anumber of respected congtitutional scholars have concluded that the President must enforce all Acts of
Congpress, regardiess of the Executive' s views of their contitutionaity.*® One need not go as far asthese
respected scholars have to agree with the conventiona position that, at the very least, the Executive should
defend Acts of Congress where reasonable arguments can be made on their behaf.***  The Department has
even described the need to raise reasonable arguments as rising to the level of a“duty.”*®* Thisis particularly
the case where, if the Executive does not present an argument, the effect will be to deny the courts any
opportunity to review theissue®. The current political gppointees in the Department claim to follow these
established principles.*®

7 Br. for the United States in Support of Partial Rehearing En Banc, United States v. Dickerson, No. 97-4750 (Mar. 8,
1999)

178 1d. at 6.

9 Brief of the WLF as Amicus Curiae in Opposition to Petition for Rehearing at 3-4, United Statesv. Dickerson, No. 97-
4750 (Mar. 19, 1999).

80 U.S Consr. art. I, § 3.
181 See Kendall v. United States, 37 U.S. 524, 612-613 (1838).

182 See, e.g, EDOWARD CORWIN, THE PRESIDENT : OFFICE AND POWERS 79 (3d ed. 1948) (“[o] nce a statute has been duly
enacted, whether over his protest or with his approval, [the President] must promote its enforcement”); RaocuL BERGER, EXECUTIVE
PRIVILEGE:A CONSTITUTIONAL MYTH 306 (1974) (“Itisastartling notion . . . [that a President] may refuse to execute alaw on the
ground that it isunconstitutional. To wring from aduty faithfully to execute the laws a power to defy them would appear to be a
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Given this conventiond understanding of the Department’ s obligations, its current position of declining
to defend the condtitutiondity of § 3501 is sustainable if — and only if — no “reasonable’ argument can be
made on behdf of the statute. Asthe history just recounted suggests, this aggressive position requires the
conclusion that the views of many — including, among others, both Houses of Congressin 1968, a number of
distinguished Senatorsin recent years, high ranking officidsin the Department of Justice from 1969 to 1993,
the Tenth Circuit, the Digtrict Court of Utah, and most recently the Fourth Circuit — dl are not smply wrong,
but “unreasonably” wrong. Such aconcluson seems dubious, to put it mildly. In fact, not only reasonable,
but compelling arguments support the condtitutiondity of § 3501. We can turn, then, to the congtitutiondity of
the statute.

I11. SEcTioNn 3501 AND THE CONSTITUTION

If the condtitutiondity of 8 3501 were to be determined under the origind meaning of the Ffth
Amendment, the statute would undoubtedly comply with the Condtitution. Even interpreted most aggressively
as simply restoring the pre-Miranda voluntariness test, "’ the statute would do no more than return to the
traditional approach for determining the admissibility of confessions*® Such restoration would not violate the
origind intent of the Congtitution. **°

legislative foundations, and laws have but an advisory, recommendatory character, depending for power upon the good-will of
the President.”); Constitutionality of GAO'’ s Bid Protest Function: Hearings before a Subcomm. of the House Comm. on Gov't
Operations, 99th Cong., 1st Sess. 46 (1985) (statement of Professor Eugene Gressman) (“1n our constitutional system of govern,
such arefusal by the Executive to ‘take care that the Laws be faithfully executed’ cannot and must not be tolerated.”).

18 The Solicitor General, for example, (quite properly) had no problem defending the Religious Freedom Restoration Act,
which was in many ways adirect challenge to arecent Supreme Court constitutional holding concerning the scope of the Free
Exercise Clause in Employment Div. v Smith, 494 US 872 (1990).

184 5 OPINIONS OF THE OFFICE OF LEGAL COUNSEL 25, 25-26 (Apr. 6, 1981) (“[ T]he Department hasthe duty to defend an
act of Congress whenever a reasonable argument can be made in its support, even if the Attorney General and the lawyers
examining the case conclude that the argument may ultimately be unsuccessful in the courts”) (emphases added).

185 See Memorandum for the Counsel to the President Abner Mikvafrom Asst. Attorney General Walter Dellinger, Nov.
2, 1994 (“the President may base his decision to comply . . . [with aquestioned statute] in part on adesire to afford the Supreme
Court an opportunity to review the constitutional judgment of the legislative branch”).

18 For example, Solicitor General Seth Waxman was asked by Senator Hatch during confirmation hearingswhether he
would adhere to the view that the Department “is bound to defend the constitutionality of all acts of Congress unless no
reasonable arguments can be made in support.” Mr. Waxman replied: “1 absolutely will.” Hearing on the Nomination of Seth
Waxman to be Solicitor General of the United States: Sen. Comm. on the Judiciary, 105th Cong., 1st Sess. 8 (Nov. 5, 1997); see
alsoid. at 6-7 (Solicitor General should defend alaw “except in therarest instances”).

187 But seeinfra note 264 (explaining why statute should be read as extending beyond the pre-Miranda voluntariness
rules).

188 See generally GRaNO, supra note 31, at 87-118.

189 The most recent comprehensive attempt to understand the meaning of the Fifth Amendmentin light of itshistory and
structure concludes that a variety of schemes might be used to regulate police interrogation, and even describes a system that



Those who chalenge the condtitutiondity of § 3501, however, rely little on history and tradition in their
arguments. For them, interrogation law dawned in 1966 with Miranda, and, they argue, § 3501 cannot be
squared with what the Court has said about this most-famous of its crimina law creations. Even accepting the
battle on these terms, § 3501 is congtitutiona under Miranda doctrine for at least two reasons. Firgt, the
Court itself has repeatedly held the Miranda rules are not congtitutionally required. Accordingly, asthe
Dickerson opinion concludes, the rules are subject to congressond override. A second independent
argument, not needed and therefore not discussed in the Dickerson opinion, isthat § 3501 simply accepts the
direct invitation from the Miranda Court itsdf that Congress could draft aternative rules governing confessions.

Both of these arguments are explained below.

Before turning to the specific legd arguments, however, it isimportant to recognize that Congress has
itsedf made a determination that the Act is congtitutiond. The *gravest and most delicate duty” of the Supreme
Court is reviewing the congtitutionaity of Acts of Congress.™®® An Act of Congress, after al, expressesthe
view of the dected representatives of the American people as to how their Congtitution ought to be interpreted.

While the final say rests in the hands of the Court,** that congressionad determination isitsalf an important
congderation.

A. Section 3501 as an Exercise of Congressional Power to Establish Federal Court
Rules.

1. Congressional Rulemaking Power.

The Supreme Court has described 8 3501 as “the statute governing the admissibility of confessonsin
federal prosecutions”*** The rules the statute establishes, of course, differ from those set by Miranda. But it
is generdly accepted that, unless the rules are uncongtitutional, Congress has the find say regarding the rules of
evidence and procedure in federal courts. For example, the Supreme Court upheld congressional modification
of a Court-promulgated rule concerning production of impeaching materials on government witnesses,
explaining that “[f]he Statute as interpreted does not reach any condtitutiona barrier.”*** The Court specifically

somewhat resembles § 3501. See Akhil Reed Amar & Renee B. Lettow, Fifth Amendment First Prinicples: The Sefncrimination
Clause, 93 MicH. L. Rev. 857, 909 (1995) (describing system in which suspect given warnings but also encouraged to speak). Cf.
Yae Kamisar, On the “ Fruits’ of Miranda Violations, Coerced Confessions, and Compelled Testimony, 93 MicH. L. Rev. 929
(1995) (responding vigorously to the Amar/Lettow analysis but conceding that “ according to the present Court, [failure to follow
Miranda] does not seem to violate a constitutional right at all”); Michael Stokes Paulsen, Dirty Harry and theReal Condtitution,
64 U. Chi. L. Rev. 1457, 1477-85 (1997) (reviewing Amar analysis, as published in THE CONSTITUTION AND CRIMINAL PROCEDURE:
FIrRsT PRINCIPLES (1997) and concluding that Amar’ s premises are even more damaging to Miranda than Amar realizes).

90 Fullilove v. Klutznick, 448 U.S. 448, 472 (1980).
91 Marbury v. Madison, 1 Cranch 137 (1803).
192 United Statesv. Alvarez-Sanchez, 511 U.S. 350, 351 (1994).

1% palermo v. United States, 360 U.S. 343, 353 n.11 (1959).



went out of itsway to explain that Congress may trump even a conflicting Supreme Court procedural or
evidentiary rule, so long as the Court-imposed rule was not required by the Condtitution, noting that “[t]he
power of this Court to prescribe rules of procedure and evidence for the federd courts exigs only in the
absence of arelevant Act of Congress.”***

The vdidity of § 3501, therefore, boils down to whether the Miranda exclusonary ruleis required by
the Condtitution. “If itis” the Dickerson opinion observed, “Congress lacked the authority to enact 8 3501,
and Miranda continues to control the admissibility of confessonsin federd court. If it isnot required by the
Condtitution, then Congress possesses the authority to supersede Miranda legidatively, and 8 3501 controls
the admissibility of confessionsin federal court.”**

2. TheMiranda Rights as Sub-Constitutional “ Safeguards’.

With the question thus framed, there can be little doubt of the answer: The Miranda rules are Smply
not required by the Congtitution. The Supreme Court has held the Miranda procedures are not constitutional
rights or requirements. Rather, they are only “recommended procedura safeguards™* whose purposeisto
reduce the risk that the Fifth Amendment’ s prohibition of compelled sdf-incrimination will be violated in
custodid questioning. Quite Ssmply, to violate any aspect of Miranda is not necessarily — or even usudly —
to violate the Congtitution.

There can be no doubt that the Supreme Court, in aseries of cases starting in the early 1970's, has
repeatedly described the Miranda warnings as mere prophylactic rights that are “not themselves rights
protected by the Constitution”**” and has relied on that characterization in refusing to exclude unwarned or
imperfectly warned custodia confessions and their fruitsin avariety of contexts. Because this characterization
has been necessary to, and the principa basisfor, these cases holdings, no more is needed to demondtrate
that Miranda’s exclusonary ruleis not conditutionally mandated. If that is so, Miranda provides no basis for
doubting 8§ 3501 s condtitutiondity, which requires only the admisson of “voluntary” confessions, that is,
confessions obtained without violating the Fifth Amendment’ s prohibition againgt compelled sdf-incriminating
testimony.*®

9 |d. Seegenerally GrRaNO, supra note 31, at173-222.

1% Dickerson, 166 F.3d at 688.

1% Davisv. United States, 512 U.S. 452, 457-58 (1994) (internal quotation omitted).
97 Michigan v. Tucker, 417 U.S. 433, 444 (1974).

1% Many commentators have concluded that § 3501 is constitutional on similar reasoning. See, e.g., GRaNo,supranote
31, at 203; Stephen J. Markman, The Fifth Amendment and Custodial Questioning: A Responseto "Reconsidering Miranda",54
U. CHI. L. Rev. 938, 948 (1987); Phillip Johnson, A Statutory Replacement for the Miranda Doctrine, 24 Am. Crm.L.Rev. 308 307
n.8 (1987); Bruce Fein, Congressional and Executive Challenge of Mirandav. Arizona, in CRIME AND PUNISHMENT IN M ODERN
AMERICA 171, 180 (P. McGuigan & J. Pascale eds. 1986); Gerald Caplan, Questioning Miranda, 38 VAND. L. Rev. 1417,1475& n271
(1985). But see, e.g., WAYNE R. LAFAVE & JEROLD H. ISRAEL, CRIMINAL PROCEDURE 8 6.5(€) at 317 (2d ed. 1992 & 1998 Supp.); but
see also infra notes 212-25 and accompanying text (discussing § 3501’ s constitutional critics).



It isimportant to emphasize thet the view that Miranda rights are not condtitutionally required is not
some“gloss’ or “spin” on the Supreme Court’ s opinions, but rather the way the Supreme Court itsdf has
described Miranda rights. In Davis v. United States, for example, the Court referred to Miranda warnings
as“asaries of recommended procedural safeguards.”™® In Withrow v. Williams, the Court acknowledged
that “Miranda’ s safeguards are not condtitutional in character.”®® In Duckworth v. Eagan, the Court said
“[t]he prophylactic Miranda warnings are not themsalves rights protected by the Condtitution but [are] instead
measures to insure that the right against compulsory self-incrimination is protected.” In Oregon v. Elstad,
the Court explained that the Miranda exclusonary rule “may be triggered even in the absence of a Fifth
Amendment violation.”**

Such statements are not idle dicta, but rather a critical part of the Court’sholdings. A primeillustration
is New York v. Quarles,® where the Court ruled that a confession obtained as aresult of a police question
“Where sthe gun?” asked of a person with an empty gun holster suspected of having just committed arape,
was admissible despite the failure to give Miranda warnings. Smilarly, in Harris v. New York®* and Oregon
v. Hass,”® the Court held that an un-Mirandized confession, obtained where police questioning continued after
asuspect said hewould liketo cal alawyer, could be used to impeach the testimony of a defendant who took
the stand at hisown trid. The basis the Court gave for these rulingsis that Miranda’ s exclusonary rule is not
congtitutiondly required, and hence un-Mirandized confessions may condtitutionaly be admitted provided they
arevoluntary. All of these cases, among others, would have been wrongly decided if Miranda’s procedures
were condtitutiondly required rather than prophylactic. If adefendant’ s failure to be given Miranda warnings
meant the defendant had thereby automatically been “compelled” to confess, any use of his confesson  trid,
including the ones dlowed by the Court in Quarles, Harris, and Hass, would be forbidden by the Fifth
Amendment of the Condtitution, Since it bars any use at trid of compelled sdf-incrimination of any kind. The
Fifth Amendment provides. “No person .. . . shal be compeled in any crimina case to be awitness aganst

19 512 U.S. 452, 457-58 (1994) (emphasis added).

20 507 U.S. 680, 690-91 (1993) (emphasis added).

21492 U.S. 195, 203 (1989) (emphasis added internal quotation omitted).

202470 U.S. 298, 306 (1985); accord Connecticut v. Barrett, 479 U.S. 523, 528 (1987) (noting that “the Miranda Court
adopted prophylactic rules designed to insul ate the exercise of Fifth Amendment rights’); Moran v. Burbine, 475 U.S. 412, 422
(1986) (“Asisnow well established, the. . . Mirandawarnings are not themselves rights protected by the Constitution but [are]
instead measure to insure that the [suspect’s] right against compulsory self-incrimination [is] protected.” (internal quotation
omitted); Michigan v. Tucker, 417 U.S. 433, 444 (1974) Miranda warnings are “not themselves rights protected by the
Constitution”); seealso Edwardsv. Arizona, 451 U.S. 477, 492 (1981) (Powell, J., concurring) (noting that the Court in Miranda
“imposed ageneral prophylactic rulethat is not manifestly required by anything in the text of the Constitution”).

203 467 U.S. 649, 654 (1984).

24 401 U.S. 222, 224 (1971).

25 420U.S. 714, 722 (1975).



himsalf”?® And, indeed, the Supreme Court has concluded that the Fifth and Fourteenth Amendments forbid
the use of involuntary confessions even for impeachment purposes, distinguishing Harris and Hass asinvolving
confessions obtained after mere Miranda violations rather than confessons obtained in violation of the
Contitution.?®” Accordingly, the Supreme Court’ s admission of un-Mirandized statementsin Quarles, Harris,
and Hass proves beyond argument that Miranda warnings are not required by the Congdtitution, as every
federal court of appedls in the country has concluded.® And the proposition that the procedures set out in
Miranda are not required by the Congtitution is the view that the Department of Justice has consstently taken
in litigation throughout the federal court system since Miranda was decided.”®®

All of this demondrates that a violation of the Fifth Amendment is not conclusively presumed to be
present when Miranda isviolated. Ingtead, actud compulsion in violation of the Fifth Amendment exists only
where law enforcement has transgressed the standards established by the traditional voluntariness test. In
the absence of such compulsion, there is no congtitutiona impediment to admitting a suspect's Satements
despite non-compliance with Miranda.?*

3. TheCongtitutional Critics of § 3501

26 1J.S. CoNsT. amend. V.
%7 See New Jersey v. Portash, 440 U.S. 450, 458-59 (1979); Mincey v. Arizona, 437 U.S. 385, 397 (1978).

28 Mahan v. Plymounth County House of Corrections, 64 F.3d 14, 17 (1st Cir. 1995); DeShawn v. Sdfir, 156 F.3d 340, 346
(2d Cir. 1998); Giuffre v. Bissdll, 31 F.3d 1241, 1256 (3d Cir. 1994); United States v. Elie, 111 F.3d 1135, 1142 (4th Cir. 1997);
UnitedStatesv. Abrago, 141 F.3d 142, 168-70 (5th Cir), cert. denied, 119 S.Ct. 182 (1998); United Statesv. Davis, 919 F.2d 1181, 1186
(6th Cir. 1990), reh’g en banc denied, 1991 U.S. App. Lexis 3934; Clay v. Brown, 1998 U.S. App. Lexis 17115, reported in table
format, 151 F.3d 1032 (7th Cir.); Winsett v. Washington, 130 F.3d 269, 274 (7th Cir. 1997); Warren v. City of Lincoln, 864 F.2d 1436,
1441-42 (8th Cir. en banc), cert. denied, 490 U.S. 1091 (1989); United Statesv. Lemon, 550 F.2d 467, 472-73 (%th Cir. 1977); Lucero
v. Gunter, 17 F.3d 1347, 135-51 (10th Cir. 1994); Bennett v. Passic, 545 F.2d 1260, 1263 (10th Cir. 1976).
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created prophylactic rulesthat “enforce” constitutional guarantees but “are not constitutionally compelled”); Transcript of Oral
Argument Davisv. United States, (Question from one of the Justices:” |sMiranda required by the Fifth Amendment? | thought it
wasn’t required. Have we said it’ srequired by the Fifth Amendment?’ Response of Assistant to the Solicitor General Seamon,
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prophylactic’ ); Withrow v. Williams No. 91-1030, Brief for the United States as Amicus Curiae Supporting Petitioner (statements
admitted despite Miranda violations should not serve as a basis for grants of habeas, in part because admission of such
statements did not violate the Constitution); see also United Statesv. Green, No. 91-1521, Brief for the United States; Minnick v.
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the Miranda warnings themsel ves were not ever regarded as direct requirements compelled by the Constitution.”

219 See New York v. Quarles, 467 U.S. at 654-55 & n.5, 658 n.7; Oregon v. Elstad, 470 U.S. at 306-09; Michiganv. Tucker,
417 U.S. at 444-45.

21 See Davisv. United States, 512 U.S. at 458; New York v. Quarles, 467 U.S. at 654-55 & n.5, 658 n.7.



The opponents of § 3501 typically acknowledge that there is considerable force to this argument. For
example, two leading Miranda scholars have recently written articles discussing the Dicker son opinion.
Professor Y ale Kamisar wonders out loud whether he had “ spoken too quickly” in concluding, before
Dickerson, that the time to overrule Miranda had “come and gone.”?*? Professor George Thomas, in a
thoughtful piece, writesthat “ it is no exaggeration to say that Miranda for the first time in decades hangsin the
balance.”** Both of these scholars go on to conclude that § 3501 is, probably, uncondgtitutional, advancing in
different ways the notion that the Miranda rights have sufficient condtitutional grounding to block congressiond
dteration. Professor Kamisar finds this foundation in the idea that courts must frequently create prophylactic
rulesasa“* central and necessary feature of congtitutional law.’”#** Professor Thomas seesa constitutiondl
basisin the Court’s recent decisions extending Miranda’s prophylactic rules in certain contexts?™ In taking
these positions, Kamisar and Thomas echo that of the Justice Department, which believes that “Miranda
implements and protects congtitutional rights.”**

The fundamentd problem with these positionsis thet they work only if Miranda isa condtitutiond
decison in the strongest sense of theword. If Miranda isanything dse— if it is, for example, adecison
rooted in the Court’ s quasi-supervisory powers or the Court’ s ability to craft congtitutional common law (in
which the Court devised one form of remedy to guard againgt Fifth Amendment violations but acknowledged
that that remedy could be replaced with an dternative) — Congress has sgnificant authority to modify
Miranda’s holding by legidation.

To besure, if the Supreme Court had redlly foreclosed any reading of Miranda other than that its
holding is condtitutiondly required, there would be no basis for congdering possible gpplication of § 3501.
However, one need not guess about whether the question is open; the Court hassaid it is. In United Sates v.
Davis,?! far from suggesting that precedent controlled the issue, the Court explained “the issue is one of first
impression.”#® The Court ultimately concluded it would not decide the matter because it was “reluctant to do
S0 when the issueis one of firgt impression involving the interpretation of afederd statute on which the
Department of Justice expresdy declines to take a position.”?*® This led to a concurring opinion from Justice

412 K amisar, supra note 6, at 467.
#3 Thomas, supra note 116, at [39].

24 K amisar, supra note 6, at 471 (quoting David A Strauss, The Ubiquity of Prophylactic Rules, 55 U. CHi. L. Rev. 190,
190 (1988)).

45 Thomas, supra note 116, at [67-72).

418 Br, for the United Statesin Support of Partial Rehearing En Banc at 6, United States v. Dickerson, No. 97-4750(4hQr.
Mar. 8, 1999).

A7 512 U.S. 452 (1994).
28 14, at 457 n.* (emphasis added).

29 |d. at 457-58 n.*.



Scdlia, who congstently with the mgjority said he was “entirely open” to various arguments on § 35012 Also
worthy of noteis United States v. Alvarez-Sanchez.?! In that case, which, to be sure, did not involve a
custodid confession, the Court identified § 3501 without qudification as “the statute governing the admissibility
of confessionsin federa prosecutions.”?? Nor are Alvarez-Sanchez and Davis the only cases by the
Supreme Court citing 8 3501. Although Miranda-related cases decided by the Court in recent years have
generdly involved state proceedings to which 8§ 3501 does not apply, the Court has cited § 3501 in severa of
them without any indication of congtitutiondl infirmity.

All of this suggests that the arguments of the opponents of §8 3501 are not well taken. The following
subsections ded with some of their arguments in particular.

a. The Original Meaning of Miranda.

The Supreme Court’ s post-Miranda decisions repeatedly not only state but hold that that case's
procedurd prerequidites for admitting a custodid confesson in the government’s case in chief are
“prophylactic’ — meaning that a police violation of Miranda is not necessarily aviolation of the Fifth
Amendment. In arguing againgt 8 3501, the statute’ s critics first contend that these cases should be minimized,
and even ignored, because they have “retreated” from this origind meaning of Miranda.”* In fact, the
Miranda opinion esslly lent itsdlf to this prophylactic reading. As Dickerson explains:

Although the Court falled to specificdly state the basis for its holding in Miranda, it did
specificdly state what the basswas not. At no point does the Court refer to the warnings as
condtitutiond rights. Indeed, the Court acknowledged that the Congtitution did not require the
warnings, disclaimed any intent to create a“ condtitutiona straightjacket,” repesatedly referred to
the warnings as “procedurd safeguards,” and invited Congress and the states “to develop their
own safeguards for [protecting] the privilege.”?

To be sure, the Miranda opinion contains some language that can be read as suggesting that aMiranda

20 1d. at 464 (Scalia, J., concurring).

#1511 U.S. 350 (1994).

#2 511U.S a 351.

3 See, e.g., Cranev. Kentucky, 476 U.S. 683, 689 (1986); United States v. Raddatz, 447 U.S. 667, 678 (1980); Brown v.
Ilinais, 422 U.S. 590, 604 (1975); Keeblev. United States, 412 U.S. 205, 208 n.3 (1973). Indeed, in one case, the Court’ s opinion
seems to have gone out of itsway to cite § 3501. See Legov. Twomey, 404 U.S. 477, 486 n.14 (1972) (quoting & 3501 in full).

24 See e.g., Kamisar, supra 6, at 467-69 (discussing Burger and Rehnquist moves to “ deconstitutionalize” Miranda);
Supp. Brief for the U.S. at 5, United States v. Leong, No. 97-4876 (4th Cir. 1997) (arguing that Miranda bindsthelowers courtsto
constitutional view of Miranda until explicitly overruled by the Supreme Court itself). See generally LedieLunney, TheEroson
of Miranda: Stare Decisis Consequences, 48 CATH. U.L. Rev. 727 (1999) (tracing doctrinal developments sine Miranda).

#5 Dickerson, 166 F.3d at 688-89 (quoting Miranda).



violation is acondtitutiona violation because custodia interrogation isinherently compulsive®® But
notwithstanding this inherent compulson rationde — which would make every statement taken without
Miranda warnings compelled and every case admitting a custodia confession as voluntary both before and
after Miranda wrongly decided — much of the opinion iswritten in the language of prophylaxis. Not only
does the opinion have a curious “legidative’ fed aboit it,’ but at various points the Court spoke of the
“potentidity” of compulson and the need for “ gppropriate safeguards’ “to insure’ that statements were the
product of free choice, aswell as the posshility of Fifth Amendment rights being “jeopardized” (not actualy
violated) by custodia interrogation.”® Potential compulsion is, of course, different than inherent compulsion;
jeopardizing Fifth Amendment rights is different from actudly violating them; and assuring that Fifth Amendment
rights are protected is different from concluding that Fifth Amendment rights actudly have been infringed. This
raiondeis, therefore, prophylactic in precisdy the sense the more recent cases have used the term.

The Court dso said that “[u]nless a proper limitation upon custodia interrogation is achieved — such
as these decisons will advance — there can be no assurance that practices of this nature [practices gleaned
from police interrogation manuds, not from the records in the four cases before the Court] will be eradicated in
the foreseeable future.”” A prophylactic rule, of course, seeks to prevent condtitutional violationsin future
cases rather than to discover whether a congtitutional violation actualy occurred in the case a hand.

The Miranda Court’ s treetment of the four cases beforeitisaso illuminating. First, the Court did not
turn to the facts of the cases until it had devoted more than fifty pages to asummary of its holding, a history of
the Fifth Amendment, asurvey of police manuds, an eaboration of its holding, and “amiscelany of minor
directives”** not actuelly involved in the cases. Thistota neglect of the factsisitsalf an indication that the
Court was not interested in the actua congtitutiondity of what had occurred. When it findly turned to the facts,
the Court spent only eight pages in concluding that al the confessions had been obtained in violation of its new
rules. In three of the cases, including Miranda’ s, the Court gave no indication that the defendant’ s statements
had been compelled. Rather, it rgjected the confessions because no “steps’ had been taken to protect Fifth
Amendment rights®* Only in defendant Stewart’ s case did the Court suggest the existence of actual
compulsion.?*?

To regject a prophylactic reading would defy not only common sense, but also empirical recent

%% See Miranda, 364 U.S. at 458, 467.

%7 See supra note 31 and accompanying text.
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Zh1d. at 492, 494,

22 |d. at 499.



observation that “very few incriminating statements, custodia or otherwise, are held to be involuntary.””* To
violate Miranda is not necessarily to violate the Condtitution — and, athough ambiguous in spots, Miranda
recognized this from the beginning.?**

b. Miranda’s Application to the States.

The critics attack on 8 3501 rests primarily on Miranda’s application to the states. The Justice
Department, for example, has said that “[t|he most important indication that the Court does not regard
Miranda as resting Smply on its supervisory powers is the fact that the Court has continued to gpply the
Miranda rules to cases arising in state courts”** The basis for Miranda’s applicability to the Satesis
interesting and (as the Department itsdf has explained) perplexing.?* Nevertheless, there is no need cometo a
definitive concluson when considering 8§ 3501, provided that there are explanations available other than that
Miranda’s exclusonary rule is condtitutionaly required.

Severd others come readily to mind. Most obvioudly, like Mapp v. Ohio®’ and Bivens v. Six
Unknown Named Agents,**® Miranda may be a constitutional common law decision. In such cases, the
Court is presented with an issue implicating a constitutiond right for whaose violation thereis no legidaively
specified remedy. It is conceivable that generdly in such circumstances the judicia power may include the
crafting of aremedy, and the remedy may extend beyond smply redressing the constitutiond violation. Itis
clear, however, that exercising its powers, Congress may step in and subgtitute an aternative remedy that
sweeps more or |ess broadly, provided the substitute remedy is adequate to correct the violation.”® Itisaso
entirely possible that the States may do so aswell. Thistheory (unlike the position of the Department) is
consgtent with the suggestion made by the Miranda Court itsdf that the national and State legidatures may
subdtitute aternative remedia schemes for the one set out in Miranda. None of the State cases decided since
Miranda have involved an effort by Congress or the States to modify through legidation the scope of the
remedy created by Miranda. Thus, the continued application of Miranda to the States in the abbsence of such

%3 United Statesv. Elie, 111 F.3d 1135, 1144 (4th Cir. 1997) (internal quotation omitted).

%4 See generally GRANO, supra note 31, at 173-182. The Justice Department, at least until quite recently, seemed to take
thisview aswell See, e.g., Br. for the United States as Amicus Curiae, Withrow v. Williams, No. 91-1030 (1992) (arguing against
habeas review of Miranda claims and explaining that “the most important factor” is“that ‘the Miranda ruleisnot, nor diditever
claimto be, adictate of the Fifth Amendment itself’” (emphasis added) (quoting Duckworth v. Eagan, 492 U.S. 195, 209 (1989)
(O’ Connor, J., concurring)).

%5 Supp. Br. for the U.S. at 18, United Statesv. Leong, No. 96-4876 (4th Cir. 1997).
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dissenting); GRANO, supra note 31, at 183-198; United Statesv. Dickerson, 166 F.3d 667, 691 n.21 (4th Cir. 1999) (how Miranda
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#7367 U.S. 643 (1961).
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%9 See Bushv. Lucas, 462 U.S. 367, 377 (1983).



alegidative effort may represent no more than the gpplication of the Court’s judicidly-created, but not
condtitutionaly mandated, remediad scheme in the absence of alegidatively devised dternative.

A related illugration is provided by the act of State doctrine, most explicitly recognized by the Supreme
Court just two years before Miranda in Banco Nacional de Cuba v. Sabbatino.?* There, the Supreme
Court imposed noncondtitutiona limitations on the states that go beyond what is actualy required by the
Condtitution. Sabbatino involved a diveraty action brought in federd court under New York sate lav. New
York had its own verson of the act of state doctrine. Thus, a preliminary question was whether the Court was
bound by the New Y ork courts' application of the New Y ork act of state doctrine, or whether the Court could
fashion afederd act of date rule to govern the case. The Court unambiguoudy held the latter. Inthe Court’s
view, the federd interest in protecting the separation of powersin foreign affairs gave the doctrine
“ congtitutional underpinnings’®* that permitted the Court to impose this limitation on state law, even though the
act of state rule was not actually required by the Congtitution.?”® In words that echo language found in
Miranda cases, Sabbatino described the act of state doctrine as*a principle of decison binding on federa
and dtate courts dike but compelled by neither internationd law nor the Condtitution,” explaining that “there are
enclaves of federd judge-made law which bind the States.”** Since Sabbatino, Congress has passed
legidation overriding the act of sate doctrine (that is, permitting federd and state courts to adjudicate the
legdity of the acts of foreign governments) in several specific instances.®** These laws have been routingly
upheld,** thus confirming the Court's statement in Sabbatino that the act of state doctrine is not
condtitutionaly required. However, in the abosence of specific congressond legidation, lower courts have used
the federal act of state doctrine to limit the scope of state statutes that would otherwise require a judgment
upon an act of aforeign government — thus confirming that the (noncongtitutiond) rule announced by
Sabbatino gpplies to the sates. By andogy, then, just as Congressis free to dter the application of the act of
dtate doctrine, 0 too isit free to dter the gpplication of the Miranda doctrine.

Entirdy gpart from the questions of congtitutional common law and the like, the Miranda Court may
not have focused on the question whether the federa courts have supervisory power over the States. It was,
after dl, resolving adew of other important issues. Since Miranda came down, no case has arisen where a

#0376 U.S. 398 (1964). For good discussions of the doctrine, see Michael D. Ramsey, Acts of State and Foreign
Sovereign Obligations 39 HARV. J. INT’L L. 1 (1998); Joseph Dellapenna, Deciphering the Act of Sate Doctrine, 3BViLL.L.Rev. 1
(1990).
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statute referred to in the previous footnote was applied retroactively to essentially supersede the Court’ s decision. See Banco
Nacional de Cubav. Farr, 383 F.3d 166 (2d Cir. 1967), cert. denied, 390 U.S. 956 (1968).



party has seriously presented to the Court the question whether Miranda’ s prophylactic approach can be
reconciled with the Court’ s cases holding that the federa courts lack supervisory power over the States.

L et there be no mistake about it, however. Both in state and federal cases, the Court has described
Miranda as prophylactic. In Oregon v. Elstad, for example, the Court, in response to Justice Stevens, said
most directly that “afailure to administer Miranda warnings is not itself a violation of the Fifth Amendment.”?*

To uphold 8 3501 in afederd case, therefore, a court need go no further than recognize congressiona power
to supercede rules that are not condtitutionally required.’

C. Miranda’s Application in Federal Habeas Corpus

Section 3501’ s critics have additiondly clamed that Miranda’s condtitutiona statusis supported by
the fact that Miranda clams were held to be cognizable in federal habeas corpus proceedingsin Withrow v.
Williams®*®  Habess corpus extends to persons who arein custody “in violation of the Congtitution or the
laws or treaties of the United States”®*® The critics reason that, “[b]ecause Miranda isnot a‘law’ or atresty,
the Court’s holding in Withrow depends . . . on the condusion thet” Miranda is a condtitutiond right.>° A
“law” for purposes of federal habeas review, however, consists not merely of federd statutes®* Thishasled a
leading commentator to conclude that Miranda claims present issues about a“law” of the United States®*?

Of course, we do not know precisdy what jurisdictional basis Withrow relied upon, because that issue
was not before the Court and the mgority specificaly wrote to chide the dissent for addressing a point which
“goes beyond the question on which we granted certiorari.”*® In any event, the question surrounding § 3501

#6 470 U.S. 298, 306 .1 (1985). Accord, e.g., New York v. Quarles, 467 U.S. 649, 655 n.5 (1984).
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iswhether Miranda is ordinary congtitutiona law or something akin to common law, which can be overruled
by Congress. Either way, Miranda is cognizable in federal habeas corpus and Withrow is unilluminating.

Withrow aso did not change the Court’ s view of Miranda as prophylactic. The Court in fact accepted
the petitioner’ s premise (supported by the Department as amicus curiae) that the Miranda safeguards are “not
condtitutiond in character, but merdly ‘prophylactic,”” but it rejected her conclusion that, for that reason,
Miranda issues should not be cognizable in habeas corpus?** The Court conceded that Miranda might require
suppression of a confession that was not involuntary,? the reason the decision has been called prophylactic.
The Withrow Court nonetheless dlowed Miranda clamsto be cognizable in habeas corpus for largely
prudentia reasons®® 1n short, Withrow in no way detracts from Miranda’s stature as merdly prophylactic
and not condtitutiondly required. Whatever small doubt there may have been on this point was erased the
following year, when the Court repeated (in its most recent discussion of the status of the Miranda rules) that
they are “ not themsalves rights protected by the Constitution.”?’

B. Section 3501 as a Constitutionally Adequate Alternative to Miranda.

The foregoing argument establishes that 8 3501 isavalid exercise of Congress undoubted power to
override non-congtitutiona procedures and establish the rules for federal courts. But an dternative,
independent andysis leads to exactly the same conclusion: section 3501 — read in combination with other
bodies of law providing crimind, civil, and adminidrative remedies for coercion during interrogation along with
the Fifth Amendment’ s exclusonary rule for coerced confessons— leavesin place a condtitutiondly adequate
dternative to the inflexible Miranda exclusonary rule.

In Miranda itsdf, the Supreme Court specificaly wrote to “encourage Congress and the States to
continue their laudable search for increasingly effective ways of protecting the rights of the individud while
promoting efficient enforcement of our crimina laws”*® The Court explained:

It isimpossible for us to foresee the potentid aternatives for protecting the privilege which
might be devised by Congress and the States in the exercise of ther creetive rule-making
capacities. Therefore, we cannot say that the Congtitution necessarily requires adherence to
any particular solution for the inherent compulsions of the interrogation process as it is presently
conducted. Our decison in no way creates a congtitutiond draitjacket which will handicap
sound efforts at reform, nor isit intended to have that effect.

#* 507 U.S. at 690.

%5 1d.

0 |d. at 691-94.

*" Davisv. United States, 512 U.S. at 457 (internal citation omitted).
%8 384 U.S. at 467 (emphasis added).

9 1d. (emphasis added).



The Court concluded that, if it were “shown other procedures which are at least as effective in appraising
accused persons of thelr right of silence and in assuring a continuous opportunity to exerciseit,” the Miranda
safeguards could smply be dispensed with.?*

The Court’ s statements about which “other procedures’ would be sustained was, obvioudy, pure
dicta, because no such dternatives were before the Court and, indeed, no briefing discussing such dternatives
had been provided.®" Relying on this language, however, the statute's critics have atempted to make short
work of the possbility of sustaining 8 3501 on thisbasis. The Justice Department has argued that “ Congress
cannot be deemed to have taken advantage of” this invitation to develop dternatives because “ Congress smply
relegated warnings back to their pre-Miranda status.”***  Similarly, Professor Kamisar smply views the
statute as “repeding’ Miranda and “reindat[ing] the due process ‘totdity of the circumstances -’ voluntariness
test for the admissibility of confessons”?®® This argument is flawed in at least two important respects.

Firgt, in some ways the statute extends beyond the pre-Miranda voluntariness law that existed before
1966 and beyond current Supreme Court Miranda doctrine today.?** For example, section 3501(b)(2) of the
datute requires the suppression judge to consider whether the “defendant knew the nature of the offensewith
which he was charged or of which he was suspected at the time of the confesson.”?® This requirement
actudly extends beyond current case law, as the Supreme Court has held that a suspect can waive his
Miranda rights even if she does not know the offense about which sheis being questioned. In Colorado v.
Soring, the court concluded that the failure of police to inform a suspect “of the subject matter of the
interrogation could not affect [his] decison to waive his Fifth Amendment privilege in acongtitutiondly
significant manner.”*®  Extending beyond the Spring decision, section (b)(2) makes the subject matter of the
interrogation arelevant factor in determining whether to admit the statement.

%0 1d. Thisfact by itself provides astriking reason to view Miranda as a non-constitutional decision. Cf. City of Boame

v. Flores, 521 U.S. 507, 520 (1997) (“When the Court has interpreted the Constitution, it has acted within the province of the
Judicial Branch”).

%1 See supra note 29 and accompanying text (noting that Fifth Amendment issues were not raised in Miranda' s brief).
Cf. Kokkonenv. Guardian Lifelns. Co., 511 U.S. 375, _ (1994) (“It isto the holdings of our cases, rather than their dicta, that we
must attend”). To this, it might be retorted that Miranda’s language about the acceptability of alternativeswasitself dicta. That
statement, however, has been recapitulated in the Court’s characterization of Miranda has establishing “recommended”
procedural safeguards, which obvious envisions the possibility if alternative approaches. See, e.g., Davisv. United States, 512
U.S. 452, 457 (1994); Michigan v. Tucker, 417 U.S. 433, 443-44 (1974). Moreover, alowing aternativesto Miranda is consistent
with everything that the Supreme Court said in the 175 years preceding the decision and the more than 30 years since.

%2 gupp. Br. for the U.S. at 13, United Statesv. Leong, No. 96-4876 (4th Cir. 1997).

%3 K amisar, supra note 6, at 469.

%4 | am indebted to my friend, Professor Thomas, for bringing several of these argumentsto my attention. This point,
however, has long been recognized. See, e.g., GRAHAM, supra note 46, at 324 (“ parts of [§ 3501] would have been aprogressive
expansion of suspects' rightsif Congress had passed it prior to Miranda”).

% 18U.S.C. § 3501(b)(2).

%6 479 U.S. 564, 577 (1987).



Section 3501(b)(3) aso requires consideration of “whether or not such defendant was advised or
knew that he was not required to make any statement and that any statement could be used againgt him.”%®’
This section is broader than pre-Miranda law in implicitly recognizing that a suspect does not have to make
any statements during police questioning, a podition that critics of pre-Miranda case law had long espoused.
Section (b)(3) extends well beyond pre-Miranda case law with its gpparent statutory recognition of aright to
counsel during interrogation. Section 3501(b)(4) requires consideration of “whether or not such defendant had
been advised prior to questioning of his right to the assistance of counsd.”*® And (b)(4) further requires
congderation of “whether or not such defendant was without the assistance of counsd when questioning and
when giving such confesson.” Before Miranda, no right to assistance of counsdl existed during police
questioning. Findly, the statute gpparently enhances jury scrutiny of confessons, by requiring the trial judge to
indruct the jury to give the confesson only such weight asthe jury fedsit deserves “under al the
circumgtances.”®® These parts of § 3501, accordingly, provide to defendants more consideration than they
had under the pre-Miranda voluntariness test.” And, if there is any ambiguity on this point, conventiona rules
of statutory construction would require the Court to read the statute so as to save it from uncongtitutionaity.?”*

Second, not only does 8§ 3501 by itsdlf go beyond the pre-Miranda rules, but the statute must be
examined againgt the backdrop of al federal law bearing on the subject.?”* Critics smply look at the statute by
itsdf, concluding thet it done is not a viable dternative to Miranda.?”® The Supreme Court, however, will not
decide whether § 3501, standing in splendid isolation, would be an acceptable dternative to Miranda. The
interrogation practices of federa officers are addressed not solely in 8 3501, but aso by other federd statutes
and related bodies of law that provide the possihbility of crimind, civil, and adminigrative pendties agangt
federd law enforcement officers who coerce suspects. Taken together, these remedies along with § 3501
form a conditutiond aternative to the Miranda exclusonary rue.

Congress has established crimind pendties for federd law enforcement officers who wilfully violate the
congtitutiona rights of others. A federd civil rights statute provides that whoever “under color of any law . . .
willfully subjects any inhabitant of any State, Territory, or Didtrict to the deprivation of any rights, privileges, or
immunities secured or protected by the Congtitution or laws of the United States,” shall be subject to crimina

%7 18 U.S.C. § 3501(b)(3).

%8 18 U.S.C. § 3501(b)(4).

9 18 U.S.C. §3501(b).

20 Accord Thomas, supra note 116, at [30-35].

7 See, e.g., Edward J. DeBartolo Corp. V. Flordia Gulf Coast Building & Construction Trades Council, 485 U.S. 568, 575
(1988) (“every reasonable construction must be resorted to, in order to save a statute from unconstitutionality”).

72 See e.g., Gracey v. International Brotherhood of Electrical Workers, 868 F.2d 671, 675 (4th Cir. 1989).

1 See e.g., Thomas, supra note 116, at [65-74] (examining § 3501 by itsalf).



ligility.?"* Similarly, 18 U.S.C. § 241 prohibits conspiracies to violate congtitutional rights. These Statutes
apply to federa law enforcement officers” who obtain coerced confessions?® While Congress adopted
these gtatutes during the Recongtruction Era, they have undergone significant judicid interpretation since
Miranda. Indeed, the Supreme Court recently explicated the proper standard for coverage of the statute.
In addition, the Department’ s Civil Rights Divison and the FBI now fully support enforcement of these statutes
againg federd officias?”®

277

Civil pendties againg federd officers who violate condtitutiona rights are dso now available. When
Miranda was decided, as a practica matter it was not possible to seek damages from federa law enforcement
officerswho violated Fifth Amendment rights*”® That changed in 1971, when the Supreme Court decided
Bivens v. Sx Unknown Named Agents’®® The Court held that a complaint aleging the Fourth Amendment
had been violated by federd agents acting under color of their authority gives riseto afedera cause of action
for damages. Since then, courts have held that Bivens actions gpply to abusive palice interrogations, either as
violations of the Fifth Amendment Sdlf-Incrimination Clause or violations of the Due Process Clause

When Miranda was decided, the federd government was aso effectively immune from civil suits
arigng out of Fifth Amendment violations. At the time, sovereign immunity barred recovery for many
intentiond torts which might normally form the basis for such suits, induding fase arrest, fase imprisonment,
abuse of process, assaullt, battery, and malicious prosecution.”®* After Miranda, Congress acted to provide
that the federd government iscivilly liable for damages for conduct that could implicate Fifth Amendment
concerns. In 1974, Congress amended the Federd Tort Clams Act to make it applicable “to acts or
omissons of investigetive or law enforcement officers of the United States Government” on any subsequent
clam arisng “out of assault, battery, false imprisonment, false arrest, abuse of processes, or madicious

24 18U.S.C. §242.
7 United States v. Otherson, 637 F.2d 1276, 1278-79 (Sth Cir. 1980).

7% See United Statesv. Lanier, 520 U.S. 259, 271 (1997) (noting that “ beating to obtain a confession plainly violates §
242") (interna citation omitted).

" Lanier, 520 U.S. a 270-72.

%8 See 28 C.F.R. § 0.50 (establishing Justice Department’s Civil Rights Division).

79 See Bdl v. Hood, 327 U.S. 678 (1946).

%0 403 U.S. 388 (1971).

%l See e.g., Wilkinsv. May, 872 F.2d 190, 194 (7th Cir. 1989) (finding a Bivensclaim under the Due Process Clausefor
police misconduct during custodial interrogation); Bradt v. Smith, 634 F.2d 796, 800 (5th Cir.1981) (suggesting § 1983 recognizes
Fifth Amendment claims); see also Riley v. Dorton, 115 F.3d 1159, 1164-66 (4th Cir. 1997) (discussing but finding factually
unsupported a § 1983 claim for Fifth Amendment violations; Fifth Amendment claims arise only when coerced confession used at

trial; considering Due Process challenge to police conduct during questioning).

%2 Spe Senate Rep. No. 93-588, 1974 U.S.C.C.A.N. 2789, 2791.



prosecution.”

In addition to these civil remedies, there is dso now in place awell-developed system providing
internd disciplinary actions againgt federd officers who violate the regulations of their agencies. Asthe
Department of Justice explained in connection with the Fourth Amendment exclusonary rule, devices for
preventing condtitutiond violationsincude

(1) comprehensive legd training . . . (2) specific rules and regulations governing the conduct of
employees, and the use of investigative techniques such as searches and seizures, (3)
inditutiona arrangements for conducting internd investigations of aleged violaions of the rules
and regulations,; and (4) disciplinary measures that may be imposed for unlawful or improper
conduct.”*

The Department’ s observations apply not merely to search and seizure violations, but also to use of coercion
during custodid interrogations.

Findly, it is crucid to remember the Fifth Amendment itsdlf provides its own exclusonary remedy.
Actud violaions of the Fifth Amendment, as opposed to “mere” Miranda violations, will dways lead to the
excluson of evidence — regardless of whether § 3501 is upheld.

The Miranda decision, of course, is not binding on the question of dternatives, as the Court in 1966
had no opportunity to consider such subsequent devel opments as the Bivens decison in 1971 and the
amendment of the Federd Tort Clams Act in 1974. Asthe Department of Justice has explained in connection
with the Fourth Amendment exclusonary rule, “[t]he remedia landscape has changed consderably” since the
early 1960s.* Taken together, the combination of crimindl, civil, and administrative remedies now available
for coerced confessions— aong with the Fifth Amendment’ s exdlusion of involuntary satements— renders
Miranda prophylactic remedy unnecessary and therefore subject to modification in 8 3501. Unlike the
Miranda exclusonary rule, which “ sweeps more broadly than the Fifth Amendment itsdf” and “may be
triggered even in the absence of a Fifth Amendment violation,”® the criminal and civil sanctions adopted by
Congress focus more narrowly on conduct that directly implicates the Fifth Amendment proscription againgt
“compdled” sdf-incrimination. At the same time, they provide stronger remedies againgt federal agents who
coerce confessions than does the Miranda exclusonary rule. It iswell known that the exclusion of evidence
“does not apply any direct sanction to the individua officid whoseillegd conduct” isat issue®®’ Thus, the
Miranda exclusonary rule would not be expected to have much effect on police intent on coercing confessons

3 28 U.S.C. §2680(h).

%4 OLP REPORT, supra note 49, at 622.

5 1d. at 645.

%5 Oregon v. Elstad, 470 U.S. 298, 306-10 (1985).

%7 Bivensv. Six Unknown Named Agents, 403 U.S. 388, 416 (1971) (Burger, C.J., dissenting).



or otherwise violating Fifth Amendment standards. It should therefore come as no surprise that “there has
been broad agreement among writers on the subject that Miranda is an inept means of protecting the rights of
suspects, and afailure in relation to its own premises and objectives.”*®®

In contrast, civil remedies directly affect the offending officer. Asthe Department itself has explained,
“[elvenif successful Bivens suits are rdlatively rare, the mere prospect of such being brought is a powerful
disncentive to unlawful conduct. It defies common sense to suppose that fear of a quit againgt [afederd]
officer in hisindividua cgpacity, in which he is faced with the possihility of persond liahility, has no influence on
his conduct.”®® Similarly, civil actions against the United States provide atangible financia incentive to insure
federd practices comport with congtitutiond requirements. Likewise, internd disciplinary actions against
federd agents must be consdered an important part of the calculus. In refusing to extend the Fourth
Amendment exclusonary rule into civil deportation proceedings, the Supreme Court has explained that “[b]y all
appearances the INS has aready taken sensible and reasonable steps to deter Fourth Amendment violations
by its officers, and this makes the likely additiona deterrent value of the exdlusionary rule small.”?*

Bearing firmly in mind thet the Fifth Amendment will itsdf continue to provide an exdusionary rule for
involuntary confessions, Congress acted within its powers in accepting Miranda’ sinvitation to craft an
dterndive regime to insure that the Fifth Amendment is respected by federd agents. That regime subjects
officers who forcibly extract confessons to crimina sanctions”* civil actions (Bivens), and administrative
remedies (internd disciplinary rules of various agencies), and their employing federd agenciesto civil actions
under the Federa Tort Clams Act.?? At the same time, that regime alows voluntary confessionsto be used in
evidence®® Thisisan entirdly reasonable and, in many ways, more effective approach to securing respect for
the vaues of the Fifth Amendment than the Miranda exclusonary rule and, therefore, is fully competible with
both the Constitution and Miranda’s call for Congress to develop aternative approaches.”*

%8 OLP RePORT, supra note 49, at 545 (collecting citations).

%9 Br. for the United States at 34, INSv. Lopez-Mendoza, No. 83-491 (U.S. 1984).
20 INSv. Lopez-Mendoza, 468 U.S. 1032, 1049 (1984).

#1 18U.SC. 88242, 241

292 28 U.S.C. § 2680(h).

% 18U.S.C. §3501.

24 An entirely separate argument for the constitutionality of § 3501 is based on the fact that Congress has now rejected
the factual findings underpinning Miranda. Dickerson alluded to this argument, explaining that “ Congress, utilizing its superior
fact-finding ability, concluded that custodial interrogations were not inherently coercive.” 166 F.3d at 692 n.22. See generally
Robert A. Burt, Miranda and Title I1: A Morganatic Marriage, 1969 Sup. Cr. Rev. 81, 118; Henry P. Monaghan, Foreword:
Constitutional Common Law, 89 HARv. L. Rev. 1, 42 n.217 (1975).

This argument appears to be a strong one, asthe Court’sview isfiltered through the litigated casesthat reach it. The
Court remain entirely unaware, for example, of cases never filed because Miranda rules blocked aconfession, the great bulk of
Miranda’sharm. See Paul G. Cassell, Miranda's Social Costs: An Empirical Reassessment, 90 Nw. U. L. Rev. 387, 391-3 (19%6).
Congress, on the other hand, has the ability to gather facts from a wide range of sources, including testimony from law
enforcement officials and others knowledgeable about how police interrogation really operates. Although Congress is not
required to make formal findings of fact, see United Statesv. Lopez, 514 U.S. 549, 562 (1995) (“Congress normaly isnot required to



C. Section 3501 and Policing the Police

Because the effects of 8 3501 are sometimes exaggerated, it isimportant to note that adecision
upholding the law, on whatever theory, will not somehow “unleash” federd enforcement agentsto trample on
the rights of sugpects®®  Section 3501 permits the introduction of only “voluntary” statements, a determination
made by the judiciary — not the police. Supplementing the requirement of ajudicid finding of voluntariness, 8
3501 impaoses the additiond safeguard that the jury, too, assess voluntariness and the ultimate truthfulness of
any confession.”® The voluntariness test, even before Miranda, was developing into a powerful tool for
blocking police abuses®” I the substantive issue of voluntariness, rather than technical questions of Miranda
compliance, became the focus of suppression hearings, courts might well wield a more discriminating tool for
dealing with improper interrogation tactics®® They would probably even have greater successin identifying
situations in which an innocent person has falsdy confessed to acrime®® At the same time, focusing on
voluntarinessis not, asis sometimes claimed, atask beyond judicia ken. To the contrary, courts across
Americaregularly make voluntariness determinations*® For example, whenever a court suppresses a

make formal findings as to the substantial burdensthat an activity has on interstate commerce”); Perez v. United States, 402 U.S.
146, 156 (1971) (“ Congress need [not] make particularized findingsin order to legislate”), Congress actually made such findingsin
connection with § 3501. In the monthsleading up to the passage of § 3501, the Senate held hearings about police interrogation
and ultimately concluded that “the Court overreacted to defense claimsthat police brutality iswidespread.” S. Rep. No. 1097, 90th
Cong., 2d Sess, at 48, reprinted in 1968 U.S.C.C.A.N. 2134. The Senate thus specifically rejected the central factual premise
underlying Miranda: that custodial interrogation has an “inherently compelling” character. Compare Miranda, 334U.S a&45/-53
with S. Rep. No. 1097, 90th Cong., 2d Sess. at 51, reprinted in 1968 U.S.C.C.A.N. 2112, 2124-38.

The argument from superior fact-finding abilities also worksin a slightly different fashion. The Court has expressly
invited Congressto “search for increasingly effective ways of protecting the rights of the individual while promoting efficient
enforcement of our criminal laws.” 384 U.S. at 467. What constitutes such an “increasingly effective way” is an empirical
question about the effects of rules on real-world police operations. The Senate specifically concluded § 3501 “would be an
effective way of protecting the rights of theindividual and would promote efficient enforcement of our criminal laws.” S. Rep. No.
1097 at 51, reprinted in 1968 U.S.C.C.A.N. 2137. The Court must give that finding deference because Congress “is far better
equipped than the judiciary to amass and evaluate the vast amounts of data bearing upon legislative questions.” Turner
Broadcasting System, Inc. v. FCC, 520 U.S. 180, 195 (1997) (interna quotations omitted).

Because the § 3501 is constitutional on the arguments developed in the text, there isno need to fully develop here these
alternative grounds for upholding the statute.

%5 Cf. Thomas, supra note 116, at [36] (arguing that the “symbolism of overruling Miranda . . . would be ominous
indeed” because of the message it would send to police).

2% See 18 U.S.C. §3501(a) (“thetrial judge shall permit thejury to hear relevant evidence on theissue of voluntariness. .

%7 See Yae Kamisar, Remembering the “ Old World” of Criminal Procedure: A Reply to Professor Grano, 23U. Mich.
JL. Ref. 537, 572-75 (1990) (arguing that, even in the early 1960s the “voluntariness’ test was on its way to becoming aformidable
restriction on police interrogation methods).

%8 See Thomas, supra note 116, at [20-22] (raising this possibility).

9 See Paul G. Cassdll, Protecting the Innocent from False Confessions and Lost Confessi ons —AndfromMiranda 831
Crim. L. & Criminology 497, 538-56 (1998).

3% gee Stephen J. Schulhofer, Confessions and the Court, 79 MicH. L. Rev. 865, 877 (1981) (in anumber of important



confesson on Miranda grounds, it must go on to make a voluntariness determination, as this governs whether
the prosecution can impeach the defendant with the statement. >

Section 3501 dso specificaly provides that warnings to suspects are relevant consideraionsin the
voluntariness determination.®? While warnings are only a“factor” in the voluntariness determination,** the fact
that the are singled out provides undoubted incentives for law enforcement officersto provide advice of
rights** The Dickerson opinion was quite clear on this point, stating: “[L]est there be any confusion on the
matter, nothing in today’ s opinion provides those in law enforcement with an incentive to stop giving the now
familiar Miranda warnings. . . . those warnings are among the factors adistrict court should consider when
determining whether a confession was voluntarily given.”*® While many police practices would thus remain
unchanged under 8§ 3501, the court would no longer have to wrestle with fine points of Miranda compliance
(custodly, interrogation, waivers, and the like). Thisisno smdl benefit, as despite the frequent claim that
Miranda’s“bright ling’ rules are draightforward, in fact that they present myriad complications. Some of the
leading criminal procedure casebooks, for example, spend dozens and dozens of pages on the doctrine.>®
Section 3501 thus presents the “win-win” solution of maintaining judicid oversight of police tactics while ending
the need to free guilty crimina on, as Dickerson put it, “mere technicdities™® In light of al this, § 3501
survives conditutiona chdlenge.

V. SEcTioN 3501 AND THE FUTURE OF POLICE | NTERROGATION

So far this article has deve oped the arguments for the Department of Justice to defend 8
3501 and for courts to uphold it. But afina issue about § 3501 that needs to be considered is: Whet redl
world difference would the statute make? The critics of § 3501 have occasiondly suggested that § 3501
makes no difference to public safety because federa prosecutors can often prevail even under the Miranda
exclusonary rule>® This daim misses the point of § 3501, which is to reduce the harms of Miranda by

situations “the primary criterion of [confession] admissibility under current law is[still] the‘old’ due process voluntarinesstest”).

%1 See Michigan v. Tucker, 417 U.S. 433, 443-44 (1974).
%2 See 18 U.S.C. §3501(b)(3) & (4).
%3 See 18 U.S.C. § 3501(b).

%4 Cf. Thomas, supra note 116, at [37] (conceding the police would continue to give Miranda warningsif § 3501 were
upheld, but arguing that this would diminish over time).

%5 Dickerson, 166 F.3d at 692.

3% See e.g., YALE KAMISAR ET AL, MODERN CRIMINAL PROCEDURE 468- 600 (9" ed. 1999) (discussing the “Miranda”
revolution); JOSHUA DRESSLER & GEORGE THOMAS 11, CRIMINAL PROCEDURE ___ (1998) (reviewing Miranda doctrine).

%7 166 F.3d at 693.

3% See, e.g., Confirmation of Deputy Attorney General Nominee Eric Holder: Hearings before the Sen. Comm. on the
Judiciary, 105th Cong., 1st Sess. 124 (June 13, 1997) (written response of Deputy Attorney General Designate Holder to question



admitting confessionsin cases where the Miranda exclusonary rule would otherwise gpply. 1n the Dickerson
case itsdf, for example, the Fourth Circuit warned that “[w]ithout [Dickerson’s| confesson it is possible, if not
probable, that he will be acquitted.”**® Similarly, in United States v. Rivas-Lopez, it will be quite difficult to
obtain the conviction of a confessed methamphetamine dedler without the law.**° While Dickerson and Rivas-
Lopez have not reached afinal conclusion, thereis no doubt about the result of the failure to apply 8§ 3501 in
United States v. Leong. There, defendant Tony Leong escaped convictions, despite the fact that he had
confessed to being a convicted felon in possession of afirearm. No one has compiled alist of cases actudly
brought where the convictions of criminaswere imperiled by Miranda’ srigid exclusonary rule. A few such
cases are collected below.®™ Such cases are, of course, only the proverbia tip of the iceberg, because many
other prosecutions undoubtedly are not pursued because of Miranda problems.

Beyond the cases in which the Miranda rules might suppress a confession that police have dready
obtained are the far larger number casesin which the Miranda rules prevent the police from ever obtaining
confessions. Inatrilogy of recent articles, | have attempted to quantify the harmful effects of Miranda on law
enforcement efforts to gather confessons. In the Northwestern University Law Review, | exhaustivey

from Senator Thurmond) (“My experience has been that we have not had significant difficulty in getting the federal district court
to admit voluntary confessions under Miranda and its progeny”).

3 United Statesv. Dickerson, 166 F.3d 667, 672 (4th Cir. 1999). It isalso worth noting that Mr. Dickerson's confession
was critical to the arrest of Jimmy Rochester, another bank robber who had been involved in robbing atotal of 17 banksin three
different states, aswell as an armored car.

310 See 988 F. Supp. at 1426-27 (describing facts; Rivas-Lopez voluntarily consented to search of the car, whereupon
drugs were discovered inside a hidden panel; little evidence to connect Rivas-Lopez to the drugs, apart from his confession
obtained “outside Miranda”).

1 See e.g., OLPREPORT, supra note 49, at 568 (collecting “miscarriages of justice resulting from Miranda and related
decisions); United States v. Tyler, 164 F.3d 150 (3rd Cir. 1998), cert. denied, 119 S.Ct. 1480 (1999) (remanding for further
consideration of Miranda issues in witness tampering case involving the killing of a government witness); United Statesv.
Rodriguez-Cabrera, 35 F.Supp.2d 181 (D.P.R. 1999) (suppressing incriminating admission on grounds suspect in custody and
should have received Miranda warnings); United Statesv. Guzman, 11 F.Supp.2d 292 (S.D.N.Y. 1998) (suppressing statement
suggesting involvement in an attempted murder on grounds defendant was in custody and should have been Mirandized; dso
finding that statement was not coerced), aff’d, 152 F.3d 921 (2d Cir. 1998); United Statesv. Garibay, 143 F.3d 534 (Sth Cir. 1998)
(reversing conviction for distribution of 138 pounds of marijuana on grounds defendant did not understand Miranda waiver);
United Statesv. Foreman, 993 F.Supp. 186 (S.D.N.Y. 1998) (Baer, J.) (suppressing some statements under Miranda on grounds
discussion during drive to booking after defendant asked what was going on constituted “interrogation”); Arizonav. Rodriguez,
921 P.2d 643 (Ariz. 1996) (death penalty reversed on groundsMiranda warnings not given; case awaiting retrial) (discussed in
1999 Sen. Hearings, supra note 75, at __ (statement of Richard Romley, Maricopa County Attorney); United Statesv. Ramsey,
992 F.3d 301 (11th Cir. 1993) (reversing conviction for distribution of crack on grounds that turning and looking away from officer
was invocation of Miranda right to remain silent); United Statesv. Henly, 984 F.2d 1040 (Sth Cir. 1993) (reversing conviction for
armed robbery; defendant in custody and should have been Mirandized when sitting in back of police car); State v. Oldham, 618
S.W.2d 647 (Mo. 1981) (defendant’s conviction for horribly abusing his two-year-old stepdaughter reversed because confession
admitted; second police officer who obtained Mirandized confession not aware that defendant declined to make statement tofirst
officer); Commonwealth v. Zook, 553 A.3d 920 (Pa. 1989) (death sentence reversed on Miranda grounds); Commonwealth v.
Bennett, 264 A.2d 706 (Pa. 1970) (defendant’ s first degree murder conviction overturned because non-Mirandized confession
admitted; defendant acquitted on retrial); Commonwealth v. Singleton, 266 A.3d 753 (Pa. 1970) (police warning any statement
could be used “for or against” defendant deviated from Miranda; defendant’ s conviction for beating deaths reversed; defendant
acquitted on retrial).



canvassed the before-and-studies of confession ratesin the wake of the decison, concluding thet virtudly al
the reliable studies showed a substantia drop in the confession rate.®? Inthe UCLA Law Review, Bret
Hayman and | report original empirical research on the confesson rate in St Lake County, Utah, in 1994,
reporting an overal confession rate of only 33 percent — well below that reported in the available pre-
Miranda data.®*® Findly, inthe Stanford Law Review, Richard Fowles and | demonstrated that crime
clearance ratesfell sharply dl over the country immediately after Miranda and remained at these lower levels
over the next three decades>* We develop at length reasons for attributing this decline to the Supreme
Court’s imposition of the Miranda requirements;**® a conclusion supported by recent testimony from the
nation’s largest organization of law enforcement professionals.®®

If my conclusionsin these earlier articlesis correct, Miranda substantialy harms society. Itstechnicd
rules prevent the conviction of countless guilty criminas, condemning victims of these crimesto seejudtice
denied and fear crimesreprised.  Its barriers to solving crimes aso creates substantial risks for innocent
personswrongfully caught up in the crimind justice system, who desperately need a confession from the true
offender to extricate themsalves®’ This article, however, is not the place to revisit the details of the debate
over the precise scope of Miranda’s costs. For present purposesit is enough to follow intuition and
commonsense and posit that Miranda entalls at least some identifiable harm to law enforcement — otherwise,

12 See Cassell, supra note 294. For further discussion of this estimate, compare Stephen J. Schulhofer, Miranda's
Practical Effect: Substantial Benefits and Vanishingly Small Social Costs, Nw. U. L. Rev. 500 (1997) with Paul G. Cassdll, All
Benefits, No Costs: The Grand lllusion of Miranda’'s Defenders, Nw. U. L. Rev. 1084 (1996); Paul G. Cassdll, Miranda's
“Negligible” Effect On Law Enforcement: Some Skeptical Observations 20 HARv. JL. & Pus. PoL’y 327 (1997).

3 See Paul G. Cassell & Brett S. Hayman, Policein the 1990s: An Empirical Study of the Effects of Mirandg 43UCLA L.
Rev. 839, 869 (1996). For an interesting, though ultimately unpersuasive, argument that the Salt Lake County confession rateis
actualy higher, see Thomas, supra note ?, at 944-53 (responded to in Cassell & Hayman, supra, at 871-76).

34 Payl G. Cassell & Richard Fowles, Handcuffing the Cops? A Thirty Year Perspective on Miranda’s Harmful Effects
on Law Enforcement, 50 StaNn. L. Rev. 1055 (1998). For more details about our analysis of clearance rates, including
methodological issues, seeid. Our article respondsto an anticipatory critique by Stephen J. Schulhofer, Miranda and Clearance
Rates, 91 Nw. U. L. Rev. 278 (1996). For further discussion of our analysis, compare John J. Donohue |11, Did MirandaDininish
Police Effectiveness?, 50 STAN. L. Rev. 1147 (1998) (confirming some aspects of the analysis and raising questions about others)
with Paul G. Cassell & Richard Fowles, Falling Clearance Rates After Miranda: Coincidence Or Consequence,” 50Sran.L.Rev.
1181 (1998) (responding to Donohue).

15 Cassell & Fowles, supra note 314, at 1107-19.

%16 1999 Senate Hearings supra note 75, at __(statement of Gilbert G. Gallegos, President, Fratend Order of Police) (“It
is no coincidence that immediately after the imposition of all these technical requirements by the Supreme Court’s decision in
Miranda, the criminal case ‘clearancerate’ of the nation’ s police fell sharply. At the same time, police officersaround the country
pointed to the Miranda decision as one of the major factors in this drop, and time has proven them right.”).

317 See Paul G. Cassall, Protecting the Innocent from False Confessions and Lost Confessions -- and fromMiranda, 831
CrRIM. L. & CRIMINOLOGY 497, 538-56 (1998) (developing this argument at length); see also Paul G. Cassdll, The Guilty and the
“Innocent” : An Examination of Alleged Cases of Wrongful Conviction from False Confessions 22 Harv. JL. & Pub. Pol’'y 523
534 n.44 (1999) (collecting sources advancing similar arguments). Thomas, supra note 116, at [34] (identifying thisas“truly a
worst-case scenario which, if true, call for abolition of Miranda” but not reaching ajudgment on whether the scenario isactudly
occurring tody).



what isthe point of the restrictions>® The redl tragedy of Miranda is not that the decision produces costs, but
that it produces unnecessary costs that could be avoided by perfectly reasonable dternatives— such as 8
3501.

The Miranda rules are, obvioudy, only oneway of regulaing police questioning. Asemphasized in
this article, the Miranda Court itself promised that “[o]ur decison in ho way creates a congtitutiona Straitjacket
which will handicap sound efforts at reform” and invited Congress and the States to consider possible
replacements®*® Justice Harlan responded that, “[d]espite the Court’ s disclaimer, the practical effect of the
decision made today must inevitably be to handicap serioudy sound efforts at reform . . . ."*° Justice White,
too, predicted that “the Court’s condtitutiona Straitjacket” would “foreclose]] more discriminating trestment by
legidative or rule-making pronouncements”*** On this dispute, no one can doubt that the majority was wrong
and the dissentersright. More than three decades after the decision, virtudly no serious efforts at reform have
materidized — other than 8 3501. In its 1986 Report, the Department of Justice put the point nicely:

The Miranda decision has petrified the law of pre-trid interrogation for the past twenty
years, foreclosng the possibility of developing and implementing dternatives that would be of
greater effectiveness both in protecting the public from crime and in ensuring fair trestment of
persons suspected of crime. . . . Nothing islikely to change in the future aslong as Miranda
remainsin effects and perpetuates a perceived risk of invdidation for any dternative sysem
that departs from it

The reasons for lack of experimentation in this area are not hard to imagine. No staeiswilling to risk possble
invaidation of crimind convictions by deviating from Miranda until the Supreme Court clearly explains what
dternatives will surviveits scrutiny.

What is a stake with the current litigation over § 3501, then, is whether the 5-to-4 decision by the
Warren Court will be, forever and for al time, enshrined as the mandated approach for regulating police
interrogation or whether the Supreme Court is serious about considering reasonable dternatives. The Miranda
rules are not an end in themselves, but ameans of safeguarding the Fifth Amendment — that is, a means of

18 See Laurie Magid, The Miranda Debate: Questions Past, Present, and Future,  HousTton L. Rev. __(forthcoming
1999) (“ Although one may dispute the precise figures reached in Professor Cassell’ sresearch, he does make a persuasvedam
that the Miranda procedures exact a substantial cost on law enforcement.”) (reviewing THE MIRANDA DEBATE: LAw, JUSTICE, AND
PoLicING (Richard A. Leo & George C. Thomas 11 eds. 1998). Cf. George C. Thomas |11, An Assault on the Temple of Miranda, 85J
CrRIM. L. & CRImINOLOGY 807, (1995) (“If Miranda is not generally effective, why should courts suppress confessions of
guilty suspectsjust because the police failed to do what would likely not have made any difference?’).

9 Miranda, 384 U.S. at 467. For an interesting discussion of how Justice Brennan persuaded Chief Justice Warren to
add this language into the opinion, see Charles D. Weisselberg, Saving Miranda, 84 CorNELL L. Rev. 109, 122-25 (1998).

0 384 U.S. at 524 (Harlan, J., dissenting).
#1384 U.S. at 545 (White, J., dissenting).

%2 OLP RePORT, supra note 49, at 96.



insuring that confessions are voluntary. The Miranda rules overprotect the Fifth Amendment, extending
beyond the Fifth Amendment’ s voluntariness requirements. Perhaps that overbreadth could be judtified if it
purchased considerable benefits. But with thirty years of experience to draw upon, we know that the Miranda
rules have not done much to restrict whatever abusive police practices might have existed. As one careful
scholar concluded, “what evidence there is suggests that any reductions that have been achieved in police
brutality are independent of the Court and started before Miranda.”*** Another genera survey concluded that
there appears to be “generd agreement among writers on the subject that Miranda is an ingpt means of
protecting the rights of suspects. . . .”** The decision thus has done little to protect core Fifth Amendment
vaueswhile, a the sametime, exacting its socid costs. These cogts, it should be emphasized, stem not from
the famous Miranda warnings, which gppear to have little effect on suspects, but rather from the less-
appreciated Miranda waiver and questioning cut-off rules, which block police questioning of alarge number of
suspects.®*® These costs aso fal most heavily on those in the worst position to bear them, induding racia
minorities and the poor. 3

Agang this backdrop, amply replacing Miranda with 8 3501 would, by itsdlf, be a good bargain for
society. But a Court decison upholding 8§ 3501 would, unlike Miranda for the last three decades, encourage
further exploration of how to regulate police questioning. A favorable ruling § 3501 could well usher in
consideration of new approaches on ways to protect againg police extorting involuntary confessonswhile, a
the same time, producing the largest possible number of voluntary confessons. Following afavorable ruling on
§ 3501, for example, one would expect federd agenciesto serioudy consder expanding the limited
videotaping program that FBI has recently announced.®*” Commentators have suggested videotaping as a
subdtitute for some of the Miranda procedures, arguing that taping of interrogations can both offer superior
protect againgt police abuses while, a the same time, not deterring suspects from voluntarily providing
confessions.®® Another possibility that might be explored would be bringing arrested suspects before a
magistrate, who would ask reasonable questions about the crime®* Here again, this approach might better
protect againg police abuse while, at the same time, gaining for society the benefits of voluntary information
about criminals offenses. Alterndtives like thiswill prosper if the Supreme Court upholds § 3501, sgnding that

3 GeraLD N. ROSENBERG, THE HoLLow Hope: CAN COURTS BRING ABOUT SoCIAL CHANGE? 326 (1991).

¥4 OLP RePORT, supra note 49, at 98.

5 Cassell, supra note 294, at 493-96.

5 Compare CHARLES MURRAY, LOSING GROUND: AMERICAN SociAL PoLicy, 1950-1980, at 117 (1984) (reviewing crime
statistics and concluding: “ Put simply, it was much more dangerous to be black in 1972 than it wasin 1965, whereas it was not
much more dangerous to be white.”).

%7 See FBI Directive on Videotaping of Questioning of Suspects (1998).

8 See, e.g., JUDGE HAROLD J. ROTHWAX, GUILTY: THE COLLAPSE OF CRIMINAL JUsTICE 237 (1996); Cassdll, supra note?, &
____; OLPRePORT, supra note 32, at 551-53.

9 Amar & Lettow, supra note 189, at 908-09; WILLIAM SCHAEFER, THE SUSPECT AND SOCIETY (1967); RIcHARD UVILLER,
THE TILTED PLAYING FIELD 200-06 (1999); Henry Friendly, The Fifth Amendment Tomorrow: The Case for Constitutional Change,
37 U. CINN. L. Rev. 671, 721-25 (1968).



the Miranda rules are not set in stone®** On the other hand, should the Court strike down § 3501, reform
efforts will remain stultified >

Judtice White' s dissent in Miranda warned that “[i]n some unknown number of casesthe Court’srule
will return akiller, argpist or other crimind to the Streets. . . to repeat his crime whenever it pleaseshim.” He
continued, “ Thereis, of course, asaving factor: the next victims are uncertain, unnamed, and unrepresented in
this case.”®*  In passing § 3501, Congress sought to consider not only criminal suspects who could press their
clams before the courts but aso these “unnamed and unrepresented” victims of crime. The congressond
enactment reflects “the peopl€ s assessment of the proper balance to be struck between concern for persons
interrogated in custody and the needs of effective law enforcement.”3%

Yetin spite of this clear command from Congress, § 3501 truly became the law that time forgot. It has
been largely ignored by the courts and, in recent years, actudly undermined by the Department of Justice. This
refusd to use the law has had harmful consequences for public safety that will probably never be completed
cdculated. AsJustice Scdiabluntly concluded, applying Miranda rather than § 3501 “may have produced —
during an era of intense nationa concern about the problem of runaway crime — the acquittal and the
nonprosecution of many dangerous felons, enabling them to continue their depredations upon our citizens.
There is no excuse for this”***

It istime for the excusesto end. It istime for the Department of Justice to enforce, and for the
Supreme Court to uphold, § 3501.

30 See NEw RePUBLIC, Mar. 8, 1999 at 12 (applauding videotaping and concluding “[t]he Fourth Circuit’s [ Dickerson]
ruling could provide the Supreme Court the perfect opportunity to modernize Miranda”).

%1 Perhaps the Court could provide some suggestions as to what other reforms would survive its scrutiny, but coming
(as they would have to) in the form of dicta, they could not provide much assurance to state legislators considering other
options.

%2 Miranda, 384 U.S. at 542-43 (White, J., dissenting).

3 Davisv. United States, 512 U.S. 452, 465 (1994) (Scalia, J., concurring).
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