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STATEMENT OF FACTS

The gppdlants datement of factsis one-dded and argumentative. The court of gppeds has
written a statement thet is thorough, accurate and balanced; it nesd not be repeted herein full.? The
falowing isabrief summeary of this matter for the purpose of bringing the issue into focus

Seved trade assodations, induding the Missouri Soybean Associaion, goped the drcuit
courtsdismissa of ther petition for dedaratory judgment and injunctive rdief chdlenging the Missouri
Clean Water Commisson's 1998 ligt of “impaired’ date waters The Commisson developed thet li for
the United States Environmentd Protection Agency (EPA) pursuant to * 303(d) of the federa Clean

Water Act, 33 U.S.C. " 1313(d).> The assodiations daim that the list isarule and asked the dircuit

*See pages 1-11 of the dip opinion, found a the beginning of the Appendix portion of

Appdlants brief.

A water body is condidered "impaired” if exigting contrals limiting the effluent thet may be
discharged into it are nat stringent enough to achieve an goplicable water qudity Sandard. As

discussed |ater, thelid is prepared every other year.



court to dedare it invalid because the Commission hed not followed Satutory procedures for
promulgating it as such.

The petition (Legd Hle[LF| 3-19) wasfiled pursuant to * 536.050.1, RSMo, which provides
that the dedaratory judgment power of state courts extendsto "dedaratory judgments respecting the
vadidity of rules or of thregtened gpplicationsthereof.” The drcuit court determined thet it did not have
subject metter jurisdiction because the find determination of the lig's contents was mede by the EPA,
not the Commission, and that the EPA's actions were beyond the purview of the court.’*

The court of gppeds agreed that the drcuit court did not have jurisdiction, but on different
grounds, halding that “the development of the lis submitted to EPA did not condtitute rulemeking
activity.® The court of appeds reached this condusion upon an andlysis of the definition of thetem
"rde"’ in * 536.010(4), RSMo, with particular atention to an excegption within thet definition:

(4 "Rule" means each agency Satement of generd gpplicability thet implements,

interprets, or prescribeslaw or palicy, or that describes the organization, procedure, or

practice requirements of any agency. The term includes the amendment or reped of an

exiding rule, but does not indude:

“LF, vol.3, 462-463.
*Page 23 of the Court's dip opinion.



(© Anintergovernmentd, interagency, or intrasgency memorandum, directive, manud

or other communication which does nat subgtantidly affect the legd rights of, or

procedures available to, the public or any segment thereof.
Background

Each even-numbered yeer the Sate submitsa ® 303(d) list to the EPA for review and
goproval.® For yearsthe Department of Natural Resources sent thelist to the EPA directly, but
recently the Department changed its procedure by presenting its recommendations to the Cleen Water
Commission, thereby assuring aforum for public comment.” Waters on this list are subjected to further
sudy to determine the "tota maximum daily load" (TMDL) of pollutants thet may be discharged into

them without causing violations of applicable water qudlity standards®

°LF at 73, deposition of John Madras, Department employee, pp. 50-51.
LF a 70, John Madras deposition, p. 38.
8LF a 69-70, John Madras deposition, pp. 36-39.



In developing the 1998 i, the Department, through four public notices issued between January
23 and August 14 of that yeer, requested public comments® EPA representatives o provided
comments and had discussons with Department employees during this process, but the EPA did not
reech any condusions, deferring its decisons urtil after forma submission of thelist® 1n September,
the Commission, during an open medting, modified the list by adding the Missouri and Mississippi
Rivers in their entire lengths, on the besis of "habitat loss' due to "chenndization'™*  Before vating, the
Commisson heerd comments from the Missouri Soybeen Associaion and the Serra Club concerning
the addition of these waters. The Department did not make a recommendation concerning this question.
Thelig gpproved by the Commission, induding the Missouri and Missssppi Rivers, was submitted to
the EPA in October, together with copies of the four public notices, comments received, a management

drategy document, and asummary of theissues™

°LF, 177-198.

19_F a 78, Madras deposition, pp. 70-72.
YLF, val. I, 204.

2 F, val. 111, 296.



The EPA made determiinaions partidly gpproving and disgoproving the list and sought public
commentsin January of 1999*% In April of 1999, the EPA responded to public comments and made
itsfind determination regarding Missouri's 1998 ligt, meking cartain changesto it, but retaining the

Missouri and Mississppi Rivers™

BLF, vol. 111, 443-448.
“LF, vol. 2, 389-398.
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An dfidavit by John Madras, the planning section chief for the Department's Weter Pollution
Control Program, succinctly describes the actions of the Department, the Commission and the EPA.™
The Department's proposed 1998 list of impaired weters, as submitted to the Commisson, condsted of
three categories. Thefirg induded rivers which the Department considered impaired and for which the
Department intended to develop TMDL s of identified pollutants in order to assure thet the water bodies
achieve goplicable water qudity Sandards. The second category induded waters for which the
Department, because of concerns about the quality of the data, recommended further monitoring before
deciding whether to develop TMDLs® To this second category the Commission added the Missouri
and Missssppi Rivers, thereby proposng to postpone, until after further sudy, decisons regarding
whether TMDL development for them is necessary.*’ The third category induded waters for which the
Depatment conddered TMDL deve opment impracticable because removing contaminants may be

impossible, too codtly or damaging.*®

PMadras ffidavit, LF, vol.2, 292-295.
1°See the Department's report a LF 311-12.
YMadras effidavit, 293, & 4.

B 4.
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The EPA did not accept the three categories, but combined them into asngle list of weters
requiring TMDL development.™®  Assuming thet further monitoring of the Missouri and Mississippi
Riversidentifies pollutants for which TMDLs should be developed, any TMDLSs are not expected

before 2009.%°

¥Id., 292-93, && 3-6.
“1d., 292, & 3and 294, & 7.
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The Commisson's 1998 lig as submitted to the EPA did not establish any particular pallution
control measure for any water body.?! And, again, asto riversin the second and third categories
(induding the Missouri and Mississippi), the list did not even propose requiring TMDL deve opment.
Thelist did not impose afind requirement upon any person or entity.?> Thereis no dispute thet the
Commission did not promulgate thelig asarule

STANDARD OF REVIEW

Respondents adopt the sandard of review sat forth by court of gppeds a pages 11 and 12 of
itsopinion. In reviewing the dircuit court-s dismissa of the petition for dedaratory judgment, the court
of gppedls conddered whether the pleeded factsinvoked prindiples of substantive law that would entitle
the assodationsto adedaraion of rights or Satus, irrepective of whether they were entitled to the relief
requested. Willamette Industries, Inc. v. Clean Water Comm'n, 34 SW.3d 197, 200 (Mo.
App. W.D. 2000). Finding that the facts were uncontested, the court of gppedls determined thet the
circuit court correctly gpplied the law to those facts under the principles of Mur phy v. Carron, 536
SW.2d 30, 32 (Mo. banc 1976).

ARGUMENT
.  Thecircuit court properly dismissed the petition seeking a declar atory

judgment concer ning theAvalidity@ or Athreatened applicationf of the Commission=s

lId., 293, && 5 & 6.
?ld., 293, & 6and 294, & 7.
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Aimpaired water s list, asdelivered to the EPA in 1998 for federal review, because
thelist wasnot a Arulef subject to challenge under * 536.050.1, RSMo. It wasalso
not aAdeter minationf subject to judicial review under either ®536.050.1 or an
authority not raised by the petition. (Responseto Appellants First Point Relied
On.))

A. TheCommission=srecommendation to another agency with authority to
decidetheissueisnot aruleasdefined in *536.010(4), RSMo. (Responseto
Appélants 1.B.2.)

For the drcuit court to assart jurisdiction under * 536.050.1, which was the only authority cited
in the petition, theimpaired waters lig must be aArulel whose Avdidityfl or Athrestened gpplicationi can
be adjudicated by dedaratory judgment. The petition was properly dismissed because * 536.050.1
does not empower acourt to review agate agency:s recommendation to afederd agency that hasfind
authority over theissue. The recommendation does not become aArulel merdy because the
Commission may be required to promulgate rulesin the future B rules that will be subject to *
536.050.1 B toimplement the federd agency:s action on the issue addressed by the recommendation.

1. TheCommission=srecommended identification of Aimpaired watersfl i s
not aArulef becauseit hasno effect on anyone=slegal rightsor status. Moreover, the
list fits an exception to the definition that allowsthe Commission to sharewith
other agencies communicationsthat do not have a legal impact.

A Aruel isAeach agency datement of generd gpplicability thet implements, interprets or
prescribeslaw or palicy, or that describes the organization, procedure, or practice requirements of any

14



agency.i See " 536.010(4). The Commissorks recommended ligt for 1998 does not medt this
definiion. Whileit may be aAgatement of generd gpplicability,( it is not one Athet implements,
interprets or prescribes law or palicy, or that describes the organization, procedure, or practice
requirements of any agency.i Moreover, asthe court of gopeds determined, even if the Commissions
lig B before it had undergone EPA:s own public comment process, review and determination B did fit
the definition, theligt il fdl within the exoeption of Aan intergovernmentd . . . communication which
does not subgtantidly affect the legd rights of, or procedures available to, the public or any segment
thereoff under * 536.010(4)(c).®

The power to formulaerulesislegidaive. Missourians for the Separation of Church
and State v. Robertson, 592 SW.2d 825, 841 (Mo. App. W.D. 1979). A generdly applicable
daementisarueonly if it islegidaive, i.e, if it isnot just agatement of policy or interpretation of law,
but agatement or interpretation “of future effect” that acts on unnamed and unspecified persons or facts.
Id. If the generdly gpplicable Satement does not have aAfuture effect,§ thenitisnot arule Baugus v.
Director of Revenue, 878 SW.2d 39, 42 (Mo. banc 1994).

TheAfuture effectf) of aruleisits potentid impact upon the subgtantive or procedurd rights of
some member of the public describable in the abodtract, evenif that person is not presently known. 1d.
Although the identity of that person may not be known, the person can il be described Ainthe
abgtractil because thereis adiscernible legd effect on the persores rights or duties under certain

adrcumdances. For example, licenang reguirements for a professon must be promulgated as rules

23t wasfiled to chalenge the list before EPA mede afind determination.
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because it can be discerned thet the requirements would gpply to a person who intends to engegein thet
profession, even though an individua spedificaly afected may not be identified until he either submitsa
license gpplication or is caught practicing without alicense

Ancther exampleisthe ARight of Way Manudl used by the Missouri State Highway and
Trangportation Commission to determine compensation for persons whose property was condemned
for highway purposes. In Tonnar v. Missouri Sate Highway & Transp. Comm'n, 640 SW.2d
527 (Mo. App. W.D. 1982), which is cited by the associations, the court of gpped's found thet the
manud was arule and could not be given the force of law because it hed not been vdidly enected. But
Tonnar isdidinguishable because of the Afuture effectl) the manud had upon the rights of the public.
Since 1971 the Commission had conddered the manud contralling with repect to the computation of
relocation assstance payments. The Commission regarded it as binding upon every condemnee,
irrepective of the evidence offered in a contested case hearing about a specific property. Becausethe
effect of the manud wasto "dedare the palicy of the Commission in repect to cartain compensation
and rd ocation payments and to sat practices and procedures governing the rights of the public in these
aess” the manud fit the definition of arule 1d.

In contragt, the Cleen Water Commission'sligt of proposed impaired waters did not esteblish
practices and procedures governing the rights of the public. 1t was a preiminary assessment for
determining Missouri's impaired waters and devel oping messures to improve them. The Commisson
recommended that some waters may benefit from the development of TMDLS, but that others may nat,
and that il others (such as the Missouri and Mississippi) should be further studied to determine

whether TMDLswould be gppropriate e dl. It was advice and information offered to the EPA

16



concerning what is known and what needs to be studied about the hedth of Missouri's public waters, as
aprelude to future cong deration about whether and how the qudity of those waters can be improved.
The assodiations distort the Afuture effectf) of the list with exaggerated daims about how the lig,
even before EPA reviewed it, could have animpact. They argue, for example, that the lig affects "the
ovewhdming mgarity of dtizensin the State of Missouri [who) live within the watersheds adjoining
these 165 bodies of water §** But thisis mesningless speculation. By merdly expressing concern about
the hedth of the liged weters, the Commission established neither alegd duty, nor alimitation upon an
exiging right?®> Therefore, the hams they predict, such as Alimitations on crop rotations [and] incressed
costs and decreasad use of agriculturd products and sarvices(i amount to hyperbole, asthereisno

basisin the record for such fears®®  And their argument thet persons subjected to unlawful regulationsin

*Appdlants brief a 38.

|n asgparate action brought by the Missouri Soybean Assodiation in federd court to chalenge
the EPA=s approva of theligt, the U.S. Court of Appedls for the 8" Cirauit held thet until the EPA
developsfind TMDLS, and thar impact can be determined, any chdlenge is based upon speculaion
and not yet ripe. See American Canoe Assh, et al. v. United States EPA, et al., Case No. 01-
2905 (8" Cir. Slip opinion filed May 6, 2002; mandateissued June 27, 2002). A copy of the dip

opinion gppearsin the Appendix to this brief.
*Appdlants brief a 41.
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the future could be forever deprived of judidd recourse unless this Court dedares the Commissons
suggested ligt invaid, borders on hysteria®’

The Commissorslig was acommunication to the EPA in regponseto * 303(d) of the Federd
Water Pollution Control Act, 33 U.SC. * 1313(d). Through thelig, the Commission attempted to
identify those waters within Missouri's boundaries for which, in the Commission's opinion, existing
effluent limitations may nat be gringent enough to implement goplicable water qudity sandards for
purposes of protecting the public hedlth and wdfare, taking into congderation the vaue and usss of the
watersfor such purposes as public water supplies, propagetion of fish and wildlife, recreation,
agriculture, indugtry and navigation. 33 U.SC. * 1313(c).

Thefederd act reguires thet for each water body ultimately designated by the EPA as
Aimpaired,j the state mugt provide, according to apriority ranking, the Atotal maximum daily loedi
(TMDL) of pollutants that may be discharged into the water body. Each TMDL shdl be established a
alevd necessary to implement the gpplicable sandard, conddering seasond variations and amargin of
ety thet takesinto account any lack of knowledge concerning the rlaionship between effluent
limitations and water qudity. 33 U.SC. * 1313(d)(1)(C).

The EPA ultimatdy determines which waters areimpaired and the goplicable TMDLs. If the
EPA disgpproves the daters identifications, EPA must produce its own determingtion of impaired
waesand TMDLs.  These determinations must then be incorporated in the Sate's plan for protecting

and improving water qudity. See 33 U.S.C. * 1313(d)(1)(D)(2).

?Id., at 47.
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EPA'sduties under * 303(d) are nondiscretionary and subject to enforcement and review by
the federd courts. See Scott v. City of Hammond, 741 F.2d 992 (7th Cir. 1984). EPA has been
required to e@ther goprove or disgpprove a dates falure to submit any ligt, under the theory thet the
datesinaction isa ™ condructive submisson” of no TMDLS or a condructive date determination by the
datethat TMDLsare not necessary. 1d. at 997-998.

The court of gpped's correctly found thet the chdlenged list isAlittle more then discussons
between Missouri and EPA [about] what waterbodies the State has determined to patentidly require
TMDLS)} and thet these discussons did not subgtantidly affect the public's rights or the procedures
availableto the public?® The court of appedsfound that the list was not intended to be an exercise of
legidative power because the mere identification of waters that may be impaired by pollutants does not
possess Athe power and force of law S0 asto bind indicated but unnamed or unspecified persons o
situations*®

Therationde of the court of gppeals complements the condusion reeched by the dircuit court
thet the Commisson's proffer of thelig to the EPA was not suffident, in itsdf, to implement law or
policy because, judt asit did not have aknown future effect on anybody d<e, it did not bind the EPA.
Thefind lig and TMDLs must be determined by the EPA. Only then will the Commission beadleto

develop messures that rly upon the TMDL s to improve the qudity of impaired waters

89ip Opinion a 23

#Id. at 24.
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2. Thedismissal of the petition by both thecircuit court and court of
appealsistheonly result that allows " 536.050.1 to make sense.

That the Commissores recommended impaired waterslig is not arule subject to chdlenge
under * 536.050.1 is gpparent from the impracticdity of granting the rdief the Satute contempletes.
The gaute impliatly limitsthe avallable rdief to adedaraion that the Aruell isinvaid, or thet the Arulel
cannot be gpplied asthregtened. Here, neither form of relief makes any sense. Because EPA isnat
bound by the staters recommendations, ajudicia dedaraion thet the recommendation isAinvaidi would
not have prevented, and will not prevent in the future, the EPA from placing waters, induding the entire
Misouri and Missssippi Rivers onthelig. And any Athreatened applicationi of theli, namdy, the
find determination of which pallutants must be limited by TMDLSs, must come from the EPA, not the
date.

B. TheCommission wasnot required to promulgatethelist asarule under
"644.026.1(8), RSMo. Thisstatute neither requiresarecommendation madeto
another decision-making agency to bearule, nor conflictswith the definition of
Arulef in *536.010(4). (Responseto Appellants |.B.1)

The assodaions argue that even if the Commissiorss recommendation was not arule as defined
in* 536.010(4), the Cleen Water Law independently requires that the Commission promulgateit asa
rue They find thisobligationin * 644.026.1(8), which requires the Commission to adopt rulesAto

enforce, implement and effectuate any powers and duties requiired . . . of the Sate by the federd water
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pollution control act§*® But this tatute does not enlarge the definition of Aruef in * 536.010(4) to
indude a prdiminary assessment of what Sate waters should be sudied to determine whether they are
impaired by pollutants and would meet water qudity sandards from the impasition of TMDLsfor those
pollutants It merdly requires thet rulemaking procedures are required for the Commission to enforce,
implement or effectuate alegd duty crested by federd law. Bt it is an unressonable sretch to reed the
datute as treeting the Commissons proposa to Sudy the effectiveness of current water qudity
Sandards for named streams as the an implementation of afederd legd requirement thet can be
enforced againg the public or any members theredf.

C. Anagency action isnot arulemerely becauseit may result in the
expenditure of public funds. (Responseto Appellants I.D.2and 11.A.2.)

The assodiions argue that the expenditure of public fundsto develop TMDLs and the cods
thet would resuit from the their speculative list of harms are Afuture effects) of the Commission'sligt**
The argument ssemstto be that the Commission may not spend public monies without firg formely
promulgating arule authorizing the activity for which the costswill be incurred.

Thelegidature has granted broad powersto the Commisson. For example, the Commisson
may encourage, participate in, or conduct sudies, investigations and research demongrations rdeing to

water pollution abatement. See * 644.026.1(5). The Commission may advise, consult and cooperate

PAppdlants subdtitute brief at 35.
$ Appdlants subdtitute brief, pp. 63-67.
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with other agendies of the dae, the federd government, other Sates, interdate agendies, palitica
subdivisons, affected groups, and indudtries for such purposes. See ® 644.026.1(3). The Commission
may collect and dissaminate information rdating to water pallution and its prevention, control and
abatement. See " 644.026.1(6). Engaging in any of these attivities may result in the expenditure of
public funds. Appdlants dite no authority for the propasition thet incurring codts for such authorized
purposes 0 wbdantialy affectsthe rights of the public, or any segment thereof, thet the activities must
be promulgated asrulesto beAvaid@ They offer no authority for the proposition thet the expenditure of
public funds to conduct these datutory activitiesisaAruled the Athreatened gpplicationf) of which may
be subject to declaratory judgment under * 536.050.1.

The Commission could not function in areasonable manner if it must promulgate arule every
time it proposes to expend funds to engage in these authorized adtivities Itisimpossbleto imeginethe
havoc that would result, were this court to o broadly gpply the definition of "rule’ in * 536.010(4) to all
public agendes.

D. Becausethestateand federal proceduresallowed the public an
opportunity to comment on the 1998 Aimpaired water sf list, no public procedural
rightswereimpaired when the Commission did not promulgateitsrecommendation
to EPA asarule. (Further Responseto Appellants 1.B.2. and I1.A.1)

The assodidions dso argue thet theligt is subject to dedlaratory judgment because the list
subgtantialy affects the procedurd rights of the public. But thisargument isdrcular. It presumes thet
thelig isarule and then assarts the Commissiorrs falure to follow the rulemaking procedures to show

thet the public-s procedurd rights were vidlated. The argument ignores the opportunities for public
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comment provided by the federd processfor developing TMDLS. For example, the associdions
ignore, though the court of gppeds did nat, the fact thet the Commisson provided four notices
solidiing comments about thelist and delivered the commentsto EPA.** Under the totdl
crcumgtances, the court of gppedlsfairly conduded that the communication between the Commission
and the EPA did not subgtantialy impair the rights of the public, or of any segment thereof, to express
thair concarns about the ligt. And noting the Missouri Soybean Assodiaions direct participation in the
public comment process and open meetings provided by both the Commisson and the EPA, the court
of gopeds had afirm bassin the record for rgecting the assodiations: complaint that they had an
inadequate opportunity to comment.

E. Just asthelistisnot aArulefitisalsonot a" determination” that is
subject tojudicial review. (Responseto Point Relied On |-C.)

1. A"determination" that isnot aruleisnot subject to review under
Section 536.050.01.

Whether the Commisson'slig is subject to judidd review as aAdetermingtion)) thet is something
other then arule, and what cause of actionsto chdlengeit, if any, may be authorized by Satutes other
then * 536.050.1, are academic questions, because they were not raised by the petition in this case.

The assoaaionsfirg invoked * 644.071 in the brief filed in the court of gopeds Such atardy dam s

¥9lip Opinion a p. 14; LF, val. 111, 296.
#|d., at 6-10 and 25.
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not permitted. Artman v. State Board of Registration for the Healing Arts, 918 SW.2d 247,
252 (Mo. banc 1996). But if the point is consdered, rdiance upon * 644.071, which authorizes
judiad review of the Commisson'sfind Adeterminationsi is misplaced.

Jud as the assodiations have not shown that the list has the force of legidation, neither have they
shown thet it condtitutes the Commission's Adetermingtiorf) of any specific person'slegd rights or
obligations. In the brief filed with the court of appeds, and again in their substitute brief (page 53), they
contradict their own argument by conceding that the Commisson's recommendation was not subject to
judiad review as an Aadjudication, il either as aAcontested casel under ™ * 536.100-536.140, RSMo,
or as aAnoncontested casel under * 536.150, RSMo.** This concession iis correct because the

Commisson's recommendation was too early in the TMDL development process to determine the legd

rights, duties, or privileges of spedific parties or persons®

¥See Appdlants Brief filed in the court of appeds, a 34 and 41.
¥ See " 536.010(2), definition of "contested case” and * 536.150.
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If the ligt were aAdetermination) in any sense other than arulemaking, to bejudicaly
reviewable it must be Afind.0 Asdready discussed, any Afind list must be determined by EPA. The
Commissons proposed 1998 list was not Afind.§ But more accurately, the Commissiorss proffered list
was not subject to judicid review because it was not even aAdetermingtion.§ It was merdy apoint of
discusson, in 1998, between the Commission and the EPA regarding further sudies, and the
development of future controls, for impaired Missouri water bodies. Because the assodiations have not
shown thet the ligt has the force of datelaw on the rights of any known person, they have not shown
thet it isaAdeterminatiorf) subject to judicia challenge under any state statute®

Moreover, if the Commissorrslis were aAdetlermingtion in the sense of an adminigrative
action affecting a specific persorsrights, privileges, or duties, the dircuit court=s dismissal would il be
required for lack of subject matter juridiction under *536.050.1. To invoke the court's jurisdiction to
review afind Adetermination, i the aggrieved person would have to follow other prescribed procedures
thet cannot be avoided by chdlenging the Commisson'sfind Adeterminationf) asan invaid Aruled

Willamette Industries, Inc. v. Clean Water Comm'n, 34 SW.3d 197 (Mo. App. W.D. 2000)

%Again, the 8" Cirauit has held that the Missouri Soybeen Association has not shown that
Missouri=s 1998 li, even after EPA-s action, affected its membersin any concrete way, diting the

Speculdive nature of any future regulation based upon thelis. See Appendix.
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(affirming dismissdl of dedaratory judgment action thet challenged permit condiitions asinvaid rules and
requiring plaintiff to exhaust adminidrative Acontested casel hearing reguirement before seking judica
review).

2. Therationaleused by the court of appealswould not nullify any provision
authorizingjudicial review of Commission deter minations by finding that thelist is
not subject to attack asan invalid " rule" under Section 536.050.1.

In view of the concession that the ligt is not subject to judidd review as an adjudication, the
dam thet the court of gppeds usad araionde that would nullify *644.071 is confusing, if not
disngenuous®’ Nothing in the opinion suggests thet the court of appedlswould find * 644.071
meaningless or in conflict with any judidd review mechanism provided in Chapter 536. The court
merdy hdd that it would be up to the legidature to provide an avenue for judicd review of a® 303(d)
list, given that it isnot reviewable as arule under * 536.050.1.%% Indesd, the legidature would have to
provide agpecid avenuefor judicd review of the * 303(d) lis becauseit isaso not aAdetermination. @
Thereisno provison for judidd review for an agency:s action, as aAdetermingtion,i where the action is

nather arule nor an adjudication afecting anyonesslegd rights or datus. Under these dircumdtances,

¥'See saction "C" under Appdlants firgt point, beginning a p. 45.

*¥glip Opinion a 25.

26



the court of gpped s correctly suggested that the legidature would have to creete an avenue for judicd
review of the * 303(d) list becauseit has not areedy done so.

1.  Themeritsof thelist were not considered by the circuit court for lack of
subject matter jurisdiction. A judicial review of whether thelist isAarbitrary and
capriciousf would not lead to meaningful relief in any event. (Responseto
Appélants 11.B.)

Reasonable persons may disagree about the whether induding the Missouri and Mississipp
Riversonthe * 303(d) list was gppropriate, and the associations contend thet it was Aarbitrary and
cgpriciousf Thedreuit court did not reech theissue, aiting the lack of subject meter jurisdiction. But
even assuming thet the drcuit court may evaduete the Commissonsindusion of the mgor rivarson the
list sent to EPA in 1998, it does not fallow that the court can provide meaningful rdief to the
assoaiations and their members

A determingtion by this Court thet the drcuit court has jurisdiction to review the meritswould
put this case in adrange posure. The drcuit court, on remand, would presumably review the
Commissors expresson of concern about the Ahabitat 1ossf) in the mgor rivers and its recommendation
of further sudy to determine the causes of that problem.  Again, the Commission merdy intended to
recommend further sudy to determine whether pollutants were afactor and whether TMDL
development was gppropriate & dl. The dreuit court has dready found thet the Commission did not
intend to make aAfindd determination about thet question and thet the EPA ignored the Commissonss
intentions by requiring pollutant TMDL s for the Missouri and Missssppi Rivers Thus, the drcuit court
has dreedy conduded that Awhile EPA may have rendered afind decison for purposes of judicd
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review, it is deer that the Commission did not§*® Even if the dirauit court, on remand, were to find thet
it was Aarbitrary and capricious) for the Commission to express its concern on the proposed * 303(d)
list, EPA-s action will not be ffected. The drcuit court cannot undo what the EPA has done.

In view of these drcumdances it is difficult to imagine why the Commisson should be forced to
Oefend its 1998 lid. Again, thet list is no longer important after EPA made its own determingtion. The
EPA:slig indudes changes the Commisson did not want and over which the Commission hasno
contral. A judidd determination of whether the Commissiorss advice to the EPA in 1998 wes
Aarbitrary and cgpricious) will not result in any practicd rdief from EPA=slis. Therefore, the exercise
makes no sense.

CONCLUSION

Because the Clean Water Commisson's recommendation to EPA was not arule, it was not
subject to review under * 536.050.1, RSMo, and the petition for review was outside the dircuit court's
subject matter juridiction. Therefore, the dircuit court properly dismissed the petition and the court of

aopedls properly afirmed thet action. This Court should agree thet the petition did not invoke

juridiction under *536.050.1.
Respectfully submitted,
JEREMIAH W. (JAY) NIXON
Attorney Generd
¥L.F. a 462-463.

28



Timothy P. Duggan, MBE #27827
Assdant Attorney Generd

221 West High Street, 8th Foor

P.O. Box 899

Jeferson City, MO 65102

Phone: 573-751-3640

FAX: 573-751-8464

Attorneysfor Respondents

Certification of Service and of Compliance with Rule 84.068 and (g)

The undersgned hereby catifiesthet onthis_10th day of _Jly , 2002, two true and correct
copies of the foregoing brief, and one disk containing the foregoing brief, were mailed, postage prepaid,
to:

Lathrop & GageL.C.
To the Attention of:
Teary J. Saterlee
JA. Feton

William F. Ford

2345 Grand Blvd., Suite 2800
Kansas City, MO 64108

The undersgned catifiesthat the foregoing brief complies with the limitations contained in Rule
No. 84.06(b), and that the brief contains_ 5,189  words.
The undersgned further cartifiesthat the labded disk, multaneoudy filed with the hard copies

of the brief, has been scanned for viruses and is virusfree

Timathy P. Duggen

29



APPENDIX
CONTENTS
American Canoe Assn, Inc. v. United States Environmental Protection Agency, No. 01-

2905 (8" Circuit May 6, 2002; mandate issued June 27, 2002)

30



