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 WITNESS IDENTIFICATION AND QUALIFICATIONS I.1 

Q. Please state your name and business address. 2 

A. My name is Mark Lytal.  My business address is 790 South Buchanan Street, 3 

Amarillo, Texas 79101. 4 

Q. On whose behalf are you testifying in this proceeding? 5 

A. I am filing testimony on behalf of Southwestern Public Service Company, a New 6 

Mexico corporation (“SPS”) and wholly-owned electric utility subsidiary of Xcel 7 

Energy Inc. (“Xcel Energy”).   8 

Q. By whom are you employed and in what position? 9 

A. I am employed by Xcel Energy Services Inc., the service company subsidiary of 10 

Xcel Energy, as Director, Regional Capital Projects in the Engineering and 11 

Construction Department of Energy Supply, which is the generation operation and 12 

maintenance (“O&M”) business unit of Xcel Energy. 13 

Q. Please briefly outline your responsibilities as Director, Regional Capital 14 

Projects in the Engineering and Construction Department of Energy Supply. 15 

A. I am responsible for managing the capital budget process and projects for the SPS 16 

region within the Energy Supply business unit.  Thus, I am responsible for the 17 

regional capital budget, schedules, development, and construction for all of SPS’s 18 

electric generating projects.  I directly manage the major projects for SPS and 19 
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supervise other managers handling smaller projects.  My management duties 1 

include safety, technical design selection, engineering and contractor oversight, 2 

managing the bidding process, and negotiating major equipment supply 3 

agreements.  I work with the Environmental, Regulatory, Engineering and 4 

Technical Resources, and Resource Planning departments to assist with scoping 5 

and planning of new generation and major generation retrofit projects. 6 

Q. Please describe your educational background. 7 

A. I have a Bachelor of Science in Mechanical Engineering from Texas Tech 8 

University and a Masters of Engineering in Engineering Management from the 9 

University of Colorado. 10 

Q. Please describe your professional experience. 11 

A. I have 30 years of experience in the utility industry in the design, construction, 12 

O&M of power generation plants including coal, combustion turbine/combined 13 

cycle facilities, and wind generation. I have worked with Xcel Energy and SPS in 14 

engineering management and production, supervisory, project, and plant 15 

engineering positions.  I have served as Director, Technical Resources and 16 

Compliance.  In that position, I had oversight of a multi-state, multi-jurisdiction 17 

technical team of over fifty engineers, technical specialists, and compliance 18 

specialists.  In that role, I developed, monitored, and adjusted the policies, 19 
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procedures, and standards needed to apply comprehensive, effective, and efficient 1 

technical knowledge and support of power plant engineering, operations, and 2 

maintenance.  I have also provided strategic direction and leadership of Energy 3 

Supply’s internal reliability standard compliance program and its implementation.   4 

Q. Have you attended or taken any special courses or seminars relating to 5 

public utilities? 6 

A. Yes.  Over my career, I have taken numerous courses and seminars related 7 

specifically to the construction and operation of power plants.  I have given 8 

technical presentations on high energy piping, general project management, 9 

power plant operations, and maintenance.  10 

Q. Do you hold a professional license? 11 

A. Yes.  I am a registered profesional engineer in the state of Texas. 12 

Q. Are you a member of any professional organizations? 13 

A. Yes.  I am a member of the American Society of Mechanical Engineers. 14 

Q. Have you testified before any regulatory authorities? 15 

A. I have served as an expert witness during North American Electric Reliability 16 

Corporation (“NERC”) Standards audit engagements in both engineering and 17 

leadership capacities.  18 
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 ASSIGNMENT AND SUMMARY OF TESTIMONY AND II.1 
RECOMMENDATIONS 2 

Q. What is your assignment in this proceeding? 3 

A. I have several assignments in this proceeding.  In my testimony, I present the 4 

Energy Supply capital additions from April 1, 2018 through August 31, 2019, 5 

including the cost data for:  (1) the capital additions that closed to plant in service 6 

during the period of April 1, 2018 through March 31, 2019; and (2) the capital 7 

additions that have closed or are expected to close to plant in service during the 8 

period of April 1, 2019 through August 31, 2019, including the Hale Wind 9 

Project.  As part of this discussion, I explain how Energy Supply ranks and selects 10 

its projects and manages its capital expenditures.   11 

  I also discuss SPS’s proposed changes to the useful lives of SPS’s Tolk 12 

Generating Station (“Tolk”) Units 1 and 2.  As part of that discussion, I explain 13 

that this change is needed based on the continuing and irreversible decline of the 14 

Ogallala Aquifer, which will soon make Tolk uneconomic to operate.  I also 15 

discuss the Energy Supply-provided cost inputs to SPS’s economic analysis of the 16 

retirement scenarios for Tolk.  SPS’s economic analysis, which was conducted 17 

using the Strategist model, is discussed in the direct testimony of SPS witness 18 

Bennie F. Weeks.  SPS witness Laurie J. Wold discusses how the proposed 19 

changes to the retirement dates for the Tolk generating units affect SPS’s 20 

depreciation rates. 21 
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  Additionally, I provide the justification for SPS’s proposed changes to the 1 

useful lives of several plants for the Depreciation Study presented by SPS witness 2 

Dane A. Watson.   3 

  Finally, I describe the dismantling of the Carlsbad Generating Station 4 

(“Carlsbad”) and provide a final accounting of the actual dismantling costs for 5 

Ms. Wold’s calculations made in accordance with the requirements established in 6 

Case No. 17-00089-UT.1 7 

Q. Please summarize the conclusions and recommendations in your testimony. 8 

A. First, I recommend that the New Mexico Public Regulation Commission 9 

(“Commission”) approve the requested amount of SPS’s Energy Supply capital 10 

additions in this proceeding.  The Energy Supply capital additions for the period 11 

of April 1, 2018 through August 31, 2019 that SPS is requesting total 12 

$227,217,676 on a New Mexico retail basis.  That amount consists of 13 

$11,634,816 for projects placed in service during the period of April 1, 2018 14 

through March 31, 2019, and $215,582,860 for projects placed or expected to be 15 

placed in service during the period of April 1, 2019 through August 31, 2019, 16 

including the Hale Wind Project.  The projects were reasonable and necessary to 17 

                                                 
1  In the Matter of Southwestern Public Service Company’s Application Requesting Approval to 

Retire and Abandon its Carlsbad Generating Station, Case No. 17-00089-UT, Final Order Adopting 
Recommended Decision (Dec. 7, 2017). 
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construct, equip, repair, and maintain SPS’s generating plants and to provide 1 

functional and safe facilities for SPS’s operations.  The process for selecting 2 

projects and managing costs ensures that the costs for these projects were 3 

reasonable and prudently incurred.  Therefore, the Commission should authorize 4 

these Energy Supply capital additions to be included in SPS’s rate base.  5 

  I also recommend that the Commission approve SPS’s proposal to reduce 6 

the depreciation lives of SPS’s Tolk Units to 2032 for generating purposes.  This 7 

request is reasonable and necessary in light of the water limitations affecting the 8 

operation of Tolk.  As part of this proposal, it would be necessary for SPS to 9 

install a synchronous condenser on each Tolk unit, which will benefit customers 10 

by providing needed voltage stability.  SPS has identified the existing assets at 11 

Tolk that will remain to support operation of the synchronous condensers, and 12 

SPS is proposing a depreciable life for those assets ending in 2055.   13 

  SPS is proposing to change the useful lives of several of its generating 14 

units, as shown in Section VII of my testimony, so that those dates will be 15 

consistent across SPS’s jurisdictions for planning purposes.  SPS is also 16 

proposing that the Commission adopt a 25-year useful life for the Hale Wind 17 

Project based on an estimate of the average service life of a turbine provided by 18 

Vestas-American Wind Technology, Inc. (“Vestas”), the turbine manufacturer.   19 
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  With respect to Carlsbad, I recommend that the Commission find that 1 

SPS’s decommissioning and dismantling expenses were reasonable and 2 

necessary.   3 

Q. Were Attachments ML-1 through ML-3 and ML-6(CD) prepared by you or 4 

under your direct supervision and control? 5 

A. Yes. 6 

Q. Are Attachments ML-4, ML-5, and ML-7(CD) true and correct copies of the 7 

documents you describe in your testimony? 8 

A. Yes. 9 

Q. How were New Mexico retail jurisdictional amounts in your testimony and 10 

attachments calculated? 11 

A. Throughout this testimony, I quantify the expense and asset amounts on a New 12 

Mexico retail basis based upon the jurisdictional allocation percentages SPS 13 

witness Arthur P. Freitas uses to develop the New Mexico retail revenue 14 

requirement in his Attachment APF-6.  Mr. Freitas is responsible for calculating 15 

jurisdictional allocation percentages that apply to the various costs components in 16 

the cost of service.  My staff and I conferred with Mr. Freitas and his staff to 17 

determine these New Mexico retail jurisdictional amounts presented in my 18 

testimony and attachments.  If the percentages used to allocate amounts to the 19 

New Mexico retail jurisdiction change, those new allocation percentages will 20 
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need to be applied to the total company numbers to derive updated New Mexico 1 

retail amounts.  My Attachment ML-1 contains the total company numbers and 2 

the jurisdictional percentages used to derive the New Mexico retail amounts in my 3 

testimony. 4 
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 SELECTION AND MANAGEMENT OF ENERGY III.1 
SUPPLY CAPITAL PROJECTS 2 

Q. Please describe the Energy Supply business area and the work that Energy 3 

Supply performs to support SPS’s operations. 4 

A. The Energy Supply Business Unit is a multi-regional organization of Xcel 5 

Energy.  Its primary purpose is the production of electricity and its delivery to the 6 

transmission system of the Xcel Energy Operating Companies, including SPS.2  7 

Energy Supply consists of an Operations unit that operates and maintains power 8 

plants in the SPS region, an Environmental Services organization that supports the 9 

environmental functions of the power plants, an Engineering and Construction 10 

unit that provides project and engineering services for capital additions, as well as 11 

engineering and technical support for O&M issues.  The Energy Supply 12 

organization is rounded out by a Business Operations organization, which 13 

performs asset analysis, budgeting, reporting, and compliance.  14 

                                                 
2  Xcel Energy is the parent company of four utility operating companies:  Northern States Power 

Company, a Minnesota corporation (“NSP-M”); Northern States Power Company, a Wisconsin 
corporation; Public Service Company of Colorado, a Colorado corporation; and SPS (collectively, 
“Operating Companies”). 
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Q. What are the primary business drivers affecting Energy Supply’s capital 1 

expenditures? 2 

A. Multiple factors are driving Energy Supply capital requirements.  The most 3 

significant factors on existing facilities include the age of SPS’s units, increased 4 

unit cycling due to the Southwest Power Pool (“SPP”) Integrated Marketplace, 5 

and unit operation condition.  Energy Supply has specific evaluation and ranking 6 

criteria that it uses in the development, ranking, and planning of capital projects.  7 

Another major driver of capital expenditures is the development of new energy 8 

resources and the construction of such facilities. 9 

Q. Please describe the process for ranking and funding Energy Supply capital 10 

projects. 11 

A. As each new fiscal year approaches, plant personnel review their systems and 12 

identify and submit projects that they expect to implement over a five- to ten-year 13 

period.  As the plant personnel identify and develop capital projects, they have 14 

operational and other data available that allows them to identify and quantify how 15 

the project meets specific drivers and criteria.  The plant personnel specify the 16 

identified information on the project document that they submit as part of the 17 

project evaluation and budgeting process.   18 
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Each proposed capital project is reviewed and prioritized using multiple 1 

criteria, including financial merit (such as Net Present Value or Present Value of 2 

Revenue Requirements) and operational factors such as impact on unplanned 3 

outage rate, equipment condition, and environmental compliance laws and 4 

regulations, efficiency, reliability, capacity, and safety.  Projects that are 5 

evaluated include those that may be completed in a single year, such as replacing 6 

the bags in a fabric filter dust collector, as well as those that will require multiple 7 

years to execute and complete, such as constructing a cooling tower internal 8 

structure. 9 

  Plant personnel then submit their proposed projects to a review committee 10 

of engineers and subject matter experts that reviews and validates the need for the 11 

projects and the cost estimates.  If approved, a proposed project is passed on to 12 

the Regional Planning Committee (“RPC”).  The RPC reviews and validates the 13 

list of projects, the ranking attributes, timing for the expenditures, the project 14 

drivers, supporting information, and the necessity of the projects.   15 

As part of this process, each project has numerical points assigned based 16 

on the way the attributes were chosen that creates a project total number.  The  17 

RPC utilizes this numerical ranking to create a prioritized list of projects to 18 

evaluate against the available budget for the next year, as well as the planned unit 19 
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outage schedule for the next several years and known regulatory factors, such as 1 

new environmental regulations.  The RPC makes adjustments to schedules and 2 

budgets as required to account for evolving conditions and factors, and proposes a 3 

final list of projects that meets the planned budget targets for the next five years.  4 

This process allows SPS to submit a five-year projection of capital expenditures 5 

with estimated in-service dates to the corporate capital budget process.  The most 6 

recent five years of planning information, capital additions, and estimated in-7 

service dates are recorded in the corporate budgeting system.  In addition, the 8 

RPC meets throughout the year to review emergent projects, described in more 9 

detail below, make adjustments to projects currently under way, and recommend 10 

those emergent projects that must be undertaken to meet operational or business 11 

requirements.  12 

Q. Please generally describe how the Energy Supply business area develops cost 13 

estimates for proposed capital additions. 14 

A. Initial cost estimates are prepared by plant personnel and included in the project 15 

request that is submitted to the Director, Regional Capital Projects.  The project is 16 

reviewed for clarity, soundness of engineering, regional priorities, consistency of 17 

approach, and cost.  If acceptable, the project is passed to the regional engineering 18 

manager who then assigns it to a Project Manager (“PM”) for detailed engineering 19 
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and development.  During this development stage, the project is engineered at a 1 

level to provide enough information for a cost to be developed.  This engineering 2 

can be performed by internal engineers or by an external engineering organization 3 

depending on the complexity.  The use of budgetary quotes is utilized during this 4 

process for delivery and cost estimates.    5 

Q. Please explain how Energy Supply capital costs are managed. 6 

A. After a capital project has been approved for execution, it is assigned to a PM, 7 

typically three to six months in advance of the first planned activity required to 8 

commence the project.  The PM is responsible for working with plant engineering 9 

and technical services personnel as well as subject matter experts to review and 10 

more fully develop the final scope, schedule, and monthly cash flow requirements 11 

for the assigned project.  12 

The PM will typically competitively bid the project work utilizing the 13 

Supply Chain organization to firm up cost and schedule data during the 14 

engineering and purchasing activities.  If the PM identifies specific information 15 

related to significant potential cost or schedule variance from the original 16 

approved budget, the PM advises management and recommends options for 17 

consideration.  Management then responds, as appropriate, depending on the 18 

specifics of the information provided.  As the PM works through the project 19 
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details, the PM develops a final scope of work, detailed cash flow, and schedules 1 

for the project.  The PM submits the updated project details to management as a 2 

funding plan, which once approved, allows the project manager to start creating 3 

work orders that will collect the project charges at the Work Breakdown Structure 4 

(“WBS”) 4 Level.  The WBS 4 level in the project management system indicates 5 

the actual work being completed as part of an overall project, which is defined at 6 

the WBS 2 level.  7 

If the updates result in significant changes to the original approved budget, 8 

the funding plan is considered the first change order for the project.  These 9 

updated schedules and expected cash flows are entered into corporate accounting 10 

and project management systems when the WBS Level 4 orders are assigned.   11 

  After a project is funded and begins, the PM receives weekly or monthly 12 

reports that track actual expenditures and compares such expenditures to the 13 

capital budget for the project.  Monthly, significant budget variances are noted 14 

and reviewed to ascertain the cause for the variance and what corrective actions 15 

can be taken if budget limits have been exceeded or were greatly overstated.  If 16 

corrective action is necessary and feasible, it is implemented.  Sometimes the 17 

variance is simply a timing issue and no corrective action is necessary.   18 
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In other cases, the budget may need to be amended because the project is 1 

more or less costly than originally contemplated.  In such situations, a scope or 2 

budget change order is developed that revises the project to align with the current 3 

needs.  As the Director, Regional Capital Projects, I have reviewed and approved 4 

these requests.  On a monthly basis, all of the changes are reviewed by the project 5 

manager and then the RPC to re-rank these projects along with new emergent 6 

projects to align with the year-end budget target.  Adjustments are made to the 7 

regional portfolio so as not to exceed the year-end budget target for the SPS 8 

region.  If meeting the target is not in the best interest of operations, the Director, 9 

Regional Capital Projects will submit a regional target adjustment request to 10 

executive management for review and approval.   11 

SPS also budgets for unexpected Energy Supply capital needs.  Typically 12 

during the year, outage inspections will discover equipment that needs significant 13 

repair or replacement to maintain unit reliability.  In other situations, equipment 14 

will fail.  To address these situations, when Energy Supply submits its budget 15 

information, it includes an “Emergent Fund” project for each generating plant.  16 

During the year following that budget submission, if equipment fails or an 17 

inspection indicates that equipment needs significant repair or replacement, an 18 

“emergent project” will be submitted by the plant director to fund the project.   19 
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Actual costs of a project funded via an “Emergent Fund,” are recorded to a 1 

WBS 4 level project number.  All such lower level project numbers funded via the 2 

“Emergent Fund” budget will roll up to the WBS 2 level Emergent Fund project 3 

number in the accounting records to track what the Emergent Fund monies were 4 

actually used for.  5 

These projects are assigned to a project lead or PM and the scope and cost 6 

reviewed.  Depending on the time sensitivity of the project, the Regional Capital 7 

Director will fund the project if deemed critical to be completed in the current 8 

year.  If time permits, the project will be reviewed by the RPC.  To meet year-end 9 

regional targets, the project is funded out of the Emergent Fund.  If funds are not 10 

available, other projects will be cut or delayed or a target adjustment will be 11 

requested from executive management.  12 

Q.  Is a capital WBS Level 4 order closed as soon as the equipment subject to 13 

that order is placed in service? 14 

A. No.  Frequently, minor work continues after the equipment is placed in service 15 

and charges can continue for a short period after the in-service date is recognized 16 

on a WBS Level 4 order.  These charges can include recognition of the final bills 17 

from vendors, testing of the equipment, and settlement of any disputes. 18 
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 ENERGY SUPPLY CAPITAL ADDITIONS  IV.1 

Q. As part of this rate case, is SPS asking to include Energy Supply capital 2 

additions in its rate base? 3 

A. Yes.  SPS is asking to include in rate base Energy Supply capital additions that 4 

closed or are expected to close to plant in service during the period of April 1, 5 

2018 through August 31, 2019.  SPS has included these capital additions in its 6 

Test Year rate base.  In Subsection A of this section, I address the capital 7 

additions that have closed to plant in service during the period of April 1, 2018 8 

through March 31, 2019.  In Subsection B, I address the capital additions that 9 

have closed to plant in service or are expected to close to plant in service during 10 

the period of April 1, 2019 through August 31, 2019.  All of these Energy Supply 11 

capital additions support SPS’s ability to provide safe and reliable electric service 12 

to its customers.  13 

Q. Do the Energy Supply capital additions include any significant new projects? 14 

A. Yes.  The Hale Wind Project began commercial operation in June 2019.  I provide 15 

more details about the Hale Wind Project energy supply capital additions in the 16 

following subsections as well as Section V. of my testimony.   17 



Case No. 19-00170-UT 
Direct Testimony 

of 
Mark Lytal 

 

18 

 Energy Supply Capital Additions for the Period A.1 
of April 1, 2018 through March 31, 2019 2 

Q. What is the dollar amount of the Energy Supply capital additions that SPS is 3 

requesting in this case for the period of April 1, 2018 through March 31, 4 

2019?  5 

A. SPS is requesting $11,634,816 on a New Mexico retail basis in Energy Supply 6 

capital additions for the period of April 1, 2018 through March 31, 2019.  This 7 

amount consists of steam production capital additions of $11,029,215, other 8 

production capital additions of $335,181, and general plant capital additions of 9 

$270,421.   10 

Q. Have you prepared a list of SPS’s requested Energy Supply capital additions 11 

closed to plant in service during the period of April 1, 2018 through March 12 

31, 2019?  13 

A. Yes.  Attachment ML-2 is a list of SPS’s requested Energy Supply capital 14 

additions for the period of April 1, 2018 through March 31, 2019.  Attachment 15 

ML-2 provides the following information:  16 

Column A — Asset Class Identifies the type of asset. 
 

Column B — Witness Identifies the witness supporting the 
project. 
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Column C — Project Category Provides the project category that is 
descriptive of the project’s type. 
 

Column D — WBS Level 2 
Number  

Provides the WBS Level 2 number for 
the project. 
 

Column E— Project Description 
(WBS Level 2 
Description) 
 
 

Provides a short title for the WBS 
Level 2 number for the project. 
 

Column F — Additions to Plant in 
Service (April 1, 
2018 – March 31, 
2019) Total Company

Provides the total company dollar 
amount for the plant additions for the 
period April 1, 2018 through March 31, 
2019.  
 

Column G — Additions to Plant in 
Service (April 1, 
2018 – March 31, 
2019) NM Retail  

Provides the New Mexico retail dollar 
amount for the plant additions for the 
period April 1, 2018 through March 31, 
2019.  
 

Q. Please describe the Energy Supply capital additions placed in service for the 1 

period of April 1, 2018 through March 31, 2019, as shown on Attachment 2 

ML-2. 3 

A. The plant additions for this period fall within one of the three following 4 

categories:  Reliability & Performance Enhancement, Environmental Compliance, 5 

and New Generation (discussed in more detail in Section V), as shown in Table 6 

ML-1 below.  7 



Case No. 19-00170-UT 
Direct Testimony 

of 
Mark Lytal 

 

20 

Table ML-1 1 
Energy Supply Capital Investment 2 

for the period April 1, 2018 through March 31, 2019 3 

Project Category 
Energy Supply 

Capital Additions 
(total company) 

Energy Supply 
Capital Additions 

(NM retail) 

Reliability & Performance 
Enhancement $40,580,857 $11,234,086 

Environmental 
Compliance 

 

$1,392,628 $385,497 

New Generation $55,028 $15,233 

     Total $42,028,513 $11,634,816 

1. Reliability & Performance Enhancement Capital Additions 4 

Q. Please describe the type of projects included in the Reliability & 5 

Performance Enhancement category. 6 

A. This category of investment contains the capital additions for maintaining and 7 

enhancing the safety, performance, and reliability characteristics of SPS’s existing 8 

production plant.  For example, the replacement of equipment reduces the 9 

occurrence of unplanned outages and helps to maintain a high reliability factor, 10 

which reduces the need for higher cost replacement energy.  Additionally, safety 11 

projects ensure a safe workplace for employees and enable SPS to meet the safety 12 

standards established by regulatory agencies.  The total investment in this 13 

category amounts to $11,234,086 on a New Mexico retail basis during the period.  14 
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The projects described below account for 64% of the total dollar amount of 1 

capital additions in this category.  The remaining 36% of projects are similar in 2 

nature in that they repair or replace aging technology, which is essential to 3 

ensuring efficient and reliable business operations, and are presented on 4 

Attachment ML-2. 5 

 Harrington Unit 3 - Replace Boiler Economizer - $1,159,718 NM 6 
retail ($4,189,538 Total Company) (Level 2 WBS A.0001550.035) 7 
This project replaced the economizer tube panels and the soot blowers 8 
in the economizer region of the boiler.  This project was necessary to 9 
address tube thinning and several economizer panels that fell because 10 
the hanger steel overheated and failed.  When the panels failed, tube 11 
leaks resulted. 12 

 Tolk Unit 2 - Rewind Generator Rotor - $602,248 NM Retail 13 
($2,175,648 Total Company) (Level 2 WBS A.0001555.500) The 14 
scope of this project was to rewind the Tolk 2 generator rotor and 15 
replace the retaining rings with 18Mn-18Cr material including the 16 
long-ring modification. This included disassembly/reassembly of the 17 
generator, shipping of the rotor, purchase of new retaining rings, initial 18 
condition inspection, contract labor to perform the rewind using 19 
existing rotor coils, high speed balancing, and final testing and Quality 20 
Assurance and Quality Control inspections.  The need for this project 21 
stemmed from events related to generator vibration accounting for two 22 
unit trips and 51 forced derates. After several discussions on the issues 23 
with SPS’s subject matter experts, the recommendation was to rewind 24 
the rotor.  25 

 Harrington Unit 3 - Replace Air Pre-heater baskets - $449,500 NM 26 
Retail ($1,623,841 Total Company) (Level 2 WBS A.0001550.283) 27 
This project replaced both the Cold and Hot end baskets of the Air 28 
Preheater as well as the radial and by-pass seals.  Over time Air 29 
Preheater Baskets experience erosion due to fly ash.  The breakdown 30 
of the heat transfer surface reduces efficiency and increases back-end 31 
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temperatures affecting environmental control equipment. The Air 1 
Preheater baskets plug with fly ash, and the differential pressure 2 
increases, which can cause a unit to derate.  The Air Preheater baskets 3 
that were replaced had been in service since 2006.   4 

 Tolk Unit 2 - Replace Main Power Transformer - $443,774 NM 5 
retail ($1,603,155 total company) (Level 2 WBS A.0001555.296) The 6 
purpose of this project was to replace the Unit 2 Generator Step Up 7 
(“GSU”)  (Main Power Transformer) and a portion of the Isolated 8 
Phase Bus.  The GSU and a large portion of the Isolated Phase Bus 9 
was destroyed in an explosion and subsequent fire on February 5, 2018 10 
due to a main power transformer fault, despite being current on 11 
inspections and oil testing. 12 

 Tolk Unit 1 - Replace Mill F Main Vertical Shaft - $380,511 NM 13 
retail ($1,374,614 total company) (Level 2 WBS A.0001555.500) This 14 
project performed an emergency rebuild on the Tolk Unit 1 F Mill. 15 
The vertical shaft assembly, including shaft, radial, and thrust bearings 16 
were replaced.  In addition to the regular rebuild, SPS conducted a 17 
failure analysis of the mill.  This included laser alignment of the shaft 18 
bores, a thorough check of the mill foundations for soft foot, and a 19 
check of spring tension and journal trunnion alignment.  The main 20 
vertical shaft in this mill was broken, rendering the mill inoperable, 21 
which drove the need for the rebuild.  Tolk is designed so that under 22 
normal operating conditions five mills run and one mill remains in 23 
standby.  In addition, Mill F feeds the lowest elevation of coal nozzles, 24 
which is the most important elevation from an emissions standpoint, 25 
due to improvements in NOx and CO emissions.  26 

 Harrington Unit 3 - Replace Cooling Tower Bottom Structure - 27 
$339,696 NM retail ($1,227,170 total company) (Level 2 WBS 28 
A.0001550.475) This project replaced the entire bottom structure (the 29 
bottom column and all associated tie-lines) on Harrington’s Unit 3 30 
cooling tower.  The tower is an original SPS design built in 1979 made 31 
of treated redwood.  In late 2015, the cooling tower was inspected.  32 
The inspection found rotten fan decking, damaged fan deck supports, 33 
damaged fan deck cross members, wood rot in wetted area (over 50%), 34 
damaged wood supports in fill area, and missing splash fill.  35 
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 Tolk Units 1 & 2 - Replace Mill Gearbox and Journals - $562,608 1 
NM retail ($2,032,449 total company) (Level 2 WBS A.0001555.226 2 
and A.0001555.223) These projects rebuilt the gearboxes and journals 3 
on  Unit 2, Mill E and Unit 1, Mill C. The following major 4 
components were replaced on Unit 2, Mill E:  vertical shaft assembly; 5 
worm shaft assembly; journal pressure spring assembly.  The 6 
following major components were replaced on Unit 1, Mill C:  7 
grinding rolls, vertical shaft and worm shaft bearings, vertical shaft 8 
assembly, worm shaft assembly, worm drive, worm gear, and the 9 
journals.  These projects were necessary due to the age of the mills, 10 
failure rates on gearbox components, and wear on the journal parts.  11 
The major parts of this mill have been in service since 1985 (Unit 2 – 12 
Mill E) and 1983 (Unit 1 – Mill C).  The last inspection showed that 13 
the gears were wearing and had teeth with spalled material, some to 14 
the point of questionable structural integrity.  Mercury and Air Toxics 15 
Standards requires combustion equipment to be maintained at optimal 16 
levels.   17 

 Tolk Unit 0 - Replace Railroad Ties Phases 3 & 4 - $597,957 NM 18 
retail ($2,160,147 total company) (Level 2 WBS A.0001555.113 & 19 
A.0001555.093) These projects replaced two miles of existing wooden 20 
railroad ties with concrete ties and new ballast on the 4.5 miles of track 21 
from the main line to the plant entrance. Concrete ties reduce the 22 
maintenance costs of deteriorating wooden ties.  Prior to the start of 23 
the replacement of railroad ties at Tolk in 2012, monthly repairs and 24 
tie replacements were barely maintaining the standards required to 25 
maintain rail gauge.  The condition of the rail ties is critical to the 26 
reliability of the rail.  Failure to replace ties when necessary can result 27 
in train derailments and cause detrimental impacts to the fuel supply 28 
for the plant.  These projects were recommended by the fuel operations 29 
consultant with the Xcel Energy Coal Supply Department. 30 

 Tolk Unit 1, Harrington Unit 3 & Cunningham Unit 2 - Upgrade 31 
DCS Operator Stations and Control Processors - $639,336 NM 32 
retail ($2,309,631 total company) (Level 2 WBS A.0001555.257, 33 
A.0001550.309 & A.0001545.122) - These projects upgraded the  34 
Application Workstations, Workstation Processor, domain servers, 35 
remote operator stations, redundant control processors, and the 36 



Case No. 19-00170-UT 
Direct Testimony 

of 
Mark Lytal 

 

24 

software version and licensing to the latest Foxboro version. These 1 
projects were undertaken due to a Distributed Control System (“DCS”) 2 
Upgrade committee composed of Technical Resources and 3 
Compliance, Engineering and Construction, and Plant Engineers 4 
developed a fleet-wide DCS Lifecycle Management plan to replace the 5 
DCS hardware and software.  This committee is tracking the lifecycle 6 
of the DCS software and hardware components throughout the fleet 7 
and coordinating the upgrade schedule with the current plant outage 8 
schedules.  The schedule reflects the realistic occurrence of a major 9 
failure that could create unit trips and extended down time.  Xcel 10 
Energy’s Plant Process Network Security Policy EPR 4.200 Rev 2, 11 
Section 4.13 states that hardware and software systems should be 12 
current to allow patches for antivirus and malware updates that are 13 
required to maintain cyber security protection as defined by the latest 14 
NERC Critical Infrastructure Protection standard.  15 

 Tolk Unit 1 - Replace Coal Pipe and Elbows - $214,941 NM retail 16 
($776,483 total company) (Level 2 WBS A.0001555.597) This project 17 
installed 31 new coal piping sections, comprised of a 90-degree elbow 18 
and a straight section of piping on Tolk Unit 1.  Coal piping elbows 19 
naturally wear due to the abrasive nature of coal.  The new elbows 20 
have an internal liner to resist internal wear.  The sections replaced 21 
were the most worn.  Replacement was necessary to maintain mill 22 
availability and reduce explosive dust hazards. 23 

 Plant X Unit 0 - Replace 50 Ton Turbine Crane - $185,020 NM 24 
retail ($668,393 total company) (Level 2 WBS A.0001534.157) This 25 
project replaced the top running hoist and trolley package, which was 26 
installed in 1950.  The following parts were replaced:  the main hook, 27 
the bridge drive motor/brake system, control wiring, control cabinet, 28 
obsolete main hoist 60hp variable frequency drive (“VFD”) and 29 
obsolete auxiliary hoist 30hp VFD, obsolete trolley 3hp VFD, obsolete 30 
remote radio system, obsolete bridge drive motor/ brake with dual 31 
bridge drive gear motors, integrated brake and the rails for the trolley.  32 
A 5-ton hook was replaced with a 20-ton hook for enhanced utility.  33 
This project also installed digital weighing system with remote display 34 
panel and updated the engineering drawings and documentation. The 35 
Hoist System replaced was over 60 years old, obsolete, with parts that 36 
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were no longer available.  During a recent inspection, significant wear 1 
and damage that prohibited continued safe operation was noted.   2 

 Maddox Unit 1 - Replace Hot Reheat Terminal Tubes - $166,608 3 
NM retail ($601,878 total company) (Level 2 WBS A.0001529.500) 4 
This project replaced all the terminal tubes coming from the Reheat 5 
outlet header.  The terminal tubes were replaced just above the Crown 6 
Seal all the way to the header.  The replaced assemblies were original 7 
to the plant installed in 1967.  The tubes in question had significant 8 
long-term over-heating damage. A recent mapping and inspection 9 
found that 40% of all the tubes were close to end of life. 10 

 Tolk Unit 1 - Replace Burner Assemblies - $160,928 NM retail 11 
($581,360 total company) (Level 2 WBS A.0001555.043) This project  12 
replaced two elevations of the Tolk #1 burner assemblies, including 13 
coal nozzles and tips, one elevation of air tips, one elevation of close 14 
coupled overfired air tips and all four elevations of Separated 15 
Overfired Air Nozzle tips.  If not replaced, the risks included increased 16 
O&M costs related to the decreased efficiency of worn burner 17 
assemblies, replacement of damaged components, reduced unit 18 
availability, increased equivalent forced outage rate, and reduced 19 
market revenue.  This unit was inspected during the 2015 outage, and 20 
replacement of these parts was warranted at this time.   21 

 Harrington Unit 2 - Install Ash Silo Elevator - $156,651 NM retail 22 
($565,909 total company) (Level 2 WBS A.0001550.006) This project 23 
installed an elevator to augment access to the ash storage silo.  Along 24 
with the elevator, this project required pouring a concrete foundation 25 
for the elevator and some structural modification to the silo to 26 
accommodate the elevator landing and platforms.  This Ash Silo is the 27 
only one at the plant which did not have an elevator.  Due to the 28 
amount of work, which included carrying tools and parts up the stairs 29 
at the Ash Silo, adding an elevator tremendously reduces the risk for 30 
injuries and facilitates a more rapid response to reach injured 31 
employees.  32 

 Cunningham Unit 2 - Hot Reheat Abatement and Re-insulation - 33 
$146,730 NM retail ($530,070 total company) (Level 2 WBS 34 
A.0001545.500) This project was to abate asbestos and thermal 35 
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insulation from hot reheat piping and re-insulate with non-asbestos 1 
containing material (ACM) in order to perform inspections of the 2 
piping.  The Cunningham 2 hot reheat piping had been identified as 3 
having known seamed piping.  In order to manage the risk of piping 4 
failures, Reliability Services and Overhaul Management recommended 5 
inspection of portions of the hot reheat piping in the past and more 6 
recently recommended 100% inspection of the remainder of the hot 7 
reheat piping. 8 

 Maddox Unit 1 - Replace #1 High Pressure Feed Water Heater - 9 
$146,612 NM retail ($529,643 total company) (Level 2 WBS 10 
A.0001529.067) This project replaced the High Pressure #1 Feed 11 
Water Heater.  The scope of work for this project included:  removing 12 
the existing High Pressure. This project was needed due to 13 
degradation, increased vibration, and increased damage to non-14 
degraded tubes.  15 

 Nichols Unit 0 - Replace High Turbine Roof - $144,952 NM retail 16 
($523,645 total company) (Level 2 WBS A.0001560.117) This project 17 
included removal of the existing built-up roof down to the lightweight 18 
concrete deck and installing a new built-up roof.  The new roof 19 
included new base sheets, hot asphalt, wall panels at parapets, cold-20 
process coal tar pitch flood coat, and gravel. The turbine high and low 21 
roofs were leaking in several places causing degradation of the roof, 22 
including the lightweight concrete decking.  This degradation created 23 
safety hazards for personnel and posed harm to plant equipment.  24 

 Harrington Unit 0 - Replace Soot Blower Air Compressor 25 
Controls - $134,703 NM retail ($486,622 total company) (Level 2 26 
WBS A.0001550.244) This project replaced the 3+ Compressor 27 
Control Corp controllers in all four compressors.  This included 28 
installing:  four Series 3++ Load Sharing controllers, four Antisurge 29 
controllers and one Master controller. This also included installing 30 
TrainTools and Trainview Software.   The replaced controllers were 31 
obsolete with no spare parts and are no longer supported by the 32 
manufacturer.  33 

 Jones Unit 0 - Smart Pig Test - $130,788 NM retail ($472,480 total 34 
company) (Level 2 WBS A.0001586.500) This project performed a 35 
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Smart Pig Test on the Red River gas line to Jones Station.  This project 1 
included installation of 2 pig launchers and receivers and associated 2 
equipment, as well as the first pig test and required cut-outs.  Xcel 3 
Energy has a requirement that gas lines need to have smart pigs run to 4 
assure full integrity of the line.  5 

 Harrington Unit 1 & 2 - Replace Cooling Tower Fan Stacks - 6 
$258,213 NM retail ($932,808 total company) (Level 2 WBS 7 
A.0001550.446 & A.0001550.450) These projects replaced cooling 8 
tower exhaust stacks (14 on Unit 1 and 18 on Unit 2) with new 9 
fiberglass exhaust stacks.  A detailed inspection report showed 10 
multiple locations of fan stack deterioration/holes.  Weather and UV 11 
have damaged the stacks, exposing the fiberglass strands that make up 12 
the strength of the fiberglass. The stacks had lost their rigidity, so there 13 
was a possibility they could destroy the fan blade if shifted enough.  14 

 Nichols Unit 3 - Replace Cooling Tower Mechanicals Phase 1 - 15 
$127,780 NM retail ($461,611 total company) (Level 2 WBS 16 
A.0001560.123) This project replaced the torque tubes, gear boxes, 17 
and driveshafts on the Nichols Unit 3 Cooling Tower.  The combined 18 
age and harsh operating environment of the Cooling Tower had 19 
severely corroded the gear boxes and galvanized the torque tubes that 20 
support the powertrain. This degradation was revealed when a fan 21 
blade collided with the fiberglass stack and destroyed the torque tube, 22 
fan blade, driveshaft, and shroud section.  The corrosion could also 23 
have allowed oil to leak from the gearbox causing it to seize and 24 
creating an environmental spill.  25 

2. Environmental Compliance Capital Additions 26 

Q. Please describe the type of projects included in the Environmental 27 

Compliance category. 28 

A. This category of investment contains the capital additions necessary for ensuring 29 

SPS’s compliance with existing federal and state environmental regulations, 30 

including permits.  For example, necessary refurbishment or replacement of 31 
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equipment such as air monitoring equipment, evaporation ponds, landfill, and 1 

pollution control equipment needed to ensure continuing compliance are included 2 

in this category.  The total investment in this category amounts to $385,497 on a 3 

New Mexico retail basis during the period.  The projects described below account 4 

for 82% of the dollars of the total capital additions in this category.  The 5 

remaining 18% of projects are similar in nature in that they repair or replace aging 6 

technology, which is essential to ensuring efficient and reliable business 7 

operations, and they are presented on Attachment ML-2. 8 

 Tolk Station Unit 2 - Replace Baghouse Bags - $131,690 NM retail 9 
($475,735 total company) (Level 2 WBS A.0001555.089) This project 10 
replaced the filter bags and cleaned the compartments in 6 11 
compartments of the Unit 2 baghouse.  Tolk’s filter bags have a useful 12 
life of 6 to 8 years and the bags in these compartments were 8 years 13 
old and inspections during the 2014 outage show an increasing amount 14 
of wear and pin holes, which indicates the bags should be replaced. 15 

 Harrington Station Unit 3 - Replace Baghouse Doors - $100,767 16 
NM retail ($364,027 total company) (Level 2 WBS A.0001550.458) 17 
This project replaced the two 24” x 60” entry doors in each 18 
compartment, for a total of 64 doors and frames for all 32 19 
compartments.  The interior surface of the doors on the Unit 3 20 
baghouse had deteriorated due to acid attack and moisture infiltration.  21 
Moisture causes sulfuric acid to form within the compartments 22 
resulting in damage to the structure and walls within the baghouse 23 
compartments.  New doors provide a positive seal by adding a channel 24 
across the door at the top, middle, and bottom to improve sealing. 25 

 Jones Unit 2 - Upgrade Continuous Emission Monitoring 26 
(“CEM”) Foxboro System - $59,926 NM retail ($216,485 total 27 
company) (Level 2 WBS A.0001586.265) This project upgraded the 28 
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CEM Foxboro System controls system.  The systems were replaced 1 
due to obsolescence, unreliability, lack of parts, and constant failures.  2 

 Jones Unit 1 - Upgrade CEMs Foxboro System - $57,601 NM retail 3 
($208,087 total company) (Level 2 WBS A.0001586.264) This project 4 
upgraded the CEMs Foxboro System controls system.  The systems 5 
were replaced due to obsolescence, unreliability, lack of parts, and 6 
constant failures.  7 

3. New Generation Capital Additions 8 

Q. Please describe the type of projects included in the New Generation category. 9 

A. This category of investment contains the capital additions necessary for 10 

constructing the Hale Wind Project.  The total investment in this category 11 

amounts to $15,233 on a New Mexico retail basis during the period.  The project 12 

described below accounts for 100% of the dollars of the total capital additions in 13 

this category.  14 

 Hale Wind Project - Land Purchase - $15,233 NM retail ($55,028 15 
total company) (Level 2 WBS A.0001577.002) This project contains 16 
the purchase of land for the Operation and Maintenance Building for 17 
the Hale Wind Project.  Further description of the Hale Wind Project 18 
can be found in Section V. of this testimony. 19 

Q. Are the Energy Supply capital additions for the period of April 1, 2018 20 

through March 31, 2019, presented in Attachment ML-2, reasonable and 21 

necessary? 22 

A. Yes.  As discussed in my testimony above, the Energy Supply capital additions 23 

presented in Attachment ML-2 are reasonable and necessary to provide electric 24 
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service to SPS’s customers and to maintain the reliability, operational, safety, and 1 

environmental requirements of SPS’s plants.  The process for developing costs 2 

and managing projects discussed in Section III ensures that the expenditures are 3 

reasonable and necessary and that the costs were prudently incurred. 4 

 Energy Supply Capital Additions for the Period B.5 
of April 1, 2019 through August 31, 2019 6 

Q. What is the dollar amount of the Energy Supply capital additions for the 7 

period of April 1, 2019 through August 31, 2019 that SPS is requesting to 8 

include in rate base?  9 

A. SPS is requesting $215,582,860 on a New Mexico retail basis in Energy Supply 10 

capital additions for the period of April 1, 2019, through August 31, 2019.  This 11 

amount consists of steam production capital additions of $8,642,108, other 12 

production capital additions of $198,996,634, electric transmission capital 13 

additions of $7,807,698, and general plant capital additions of $136,419.  14 

Attachment ML-3 provides all of the Energy Supply capital additions to plant in 15 

service during this period. 16 

Q. Please describe the information included in Attachment ML-3, which 17 

provides details about the dollar amount for Energy Supply capital additions 18 

for the period of April 1, 2019, through August 31, 2019. 19 

A. Attachment ML-3 provides the following information:  20 
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Column A — Asset Class Identifies the type of asset. 
 

Column B — Witness Identifies the witness supporting the 
project. 
 

Column C — Project Category   Provides the project category that is 
descriptive of the project’s type. 
 

Column D— Project Description 
 

Provides a short title that describes the 
project. 
 

Column E — Additions to Plant in 
Service (April 1, 
2019 – August 31, 
2019) Total Company

Provides the total company dollar 
amount for the plant additions for the 
period April 1, 2019 through August 
31, 2019.  
 

Column F — Additions to Plant in 
Service (April 1, 
2019 – August 31, 
2019) NM Retail  

Provides the New Mexico retail dollar 
amount for the plant additions for the 
period April 1, 2019 through August 
31, 2019.  
 

Q. Please describe the Energy Supply capital additions that have been or will be 1 

placed in service for the period of April 1, 2019 through August 31, 2019. 2 

A. The capital additions that have been or will be placed in service during the period 3 

of April 1, 2019 through August 31, 2019 that SPS is requesting to include in rate 4 

base are similar to the projects that were closed during the period of April 1, 2018 5 

through March 31, 2019 and that are discussed in the previous subsection of my 6 

testimony.  As with the projects discussed above, these projects support SPS’s 7 

ability to provide safe and reliable electric service to its customers. The table 8 

below shows the project categories and amounts.  9 
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Table ML-2 1 
Energy Supply Capital Investment 2 

for the Period April 1, 2019 through August 31, 2019 3 

Project Category 

Energy Supply 
Capital Additions 
(total company) 

Energy Supply 
Capital Additions 

(NM retail) 

Reliability & Performance 
Enhancement $39,229,551 $10,859,640 

Environmental 
Compliance $1,476,216 $408,636 

New Generation  $712,203,910 $204,314,583 

     Total $752,909,677 $215,582,860 

1. Reliability & Performance Enhancement Capital Additions 4 

Q. Please describe the types of projects included in the Reliability & 5 

Performance Enhancement category. 6 

A. The general description of the Reliability & Performance Enhancement category 7 

is provided in the previous subsection of this testimony and applies to the projects 8 

included for the period of April 1, 2019 through August 31, 2019 identified as 9 

“Reliability & Performance Enhancement” on Attachment ML-3.  The total 10 

planned investment in this category is $10,859,640 on a New Mexico retail basis 11 

during the period.  The projects described below account for 60% of the total 12 

dollar amount for the capital additions in this category.  The remaining 40% of the 13 

projects are similar in nature in that they repair or replace aging technology, 14 
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which is essential to ensuring efficient and reliable business operations, and are 1 

presented on Attachment ML-3.  2 

 Cunningham Unit 3 - Rewind Generator - $1,631,381 NM retail 3 
($5,893,440 total company) This project is to rewind the generator 4 
stator including stator coils, end winding blocking and bracing support 5 
systems, stator slot wedges and filler and perform generator high 6 
potential test with successful results.  After the Stator rewind as per 7 
recommendation from TRAC on the 13.8-kilovolt (“kV”), 141 MVA-8 
rated generator. When the rotor is out, SPS will install new generator-9 
cooling, high-flow blower blades on the rotor.  Replacement of the 10 
blower requires a new blower hub, stationary blower shroud, 11 
assembly, rotating blower blades, and modifications to the generator 12 
end box.  High voltage corona damage was found and repaired during 13 
November-December 2017.  The existing generator has a known 14 
history of failures.  15 

 Tolk Unit 0 - Water Well Phase 8 - $1,311,919 NM retail 16 
($4,739,367 total company) This project is to design and construct 17 
approximately 4.5 miles of water transmission pipeline, overhead 18 
power, and access roads for additional well sites, as well as drill and 19 
develop 6 new wells on this pipeline.  Wells need to be instrumented 20 
with flow meters, level transducers, and radios to provide for control 21 
from Tolk.  Decline of SPS’s current wellfield production puts Tolk at 22 
risk for a water shortage.  23 

 Cunningham Unit 3 - Replace Compressor - $766,280 NM retail 24 
($2,768,221 total company) This project is to replace Cunningham 3 25 
rotating and stationary blades (diaphragms) and inlet guide vanes with 26 
new parts.  The turbine rotor will be shipped to a rotor shop to have 27 
new blades installed, non-destructive testing inspections, and a low-28 
speed balance performed before returning to Cunningham.  29 
Reassembly will include machine assembly, machine train alignment, 30 
high speed balance, and performance testing.  A thorough inspection 31 
of the compressor inlet revealed a missing piece of metal from the inlet 32 
expansion joint backer bar at the top left of the inlet plenum.  Siemens 33 
was brought in to borescope the entire machine.  They discovered all 34 
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19 rotating and 19 stationary rows of compressor blades have 1 
significant damage.  The turbine and combustor section do not have 2 
significant damage. 3 

 Plant X Unit 4 - Replace Hot Reheat Seamed Piping - $567,808 4 
NM tetail ($2,051,234 NM total company) This project will replace 5 
the hot reheat high-energy seamed piping on Plant X Unit 4.  This will 6 
require asbestos abatement of the line, the removal of all seamed pipe, 7 
and installation of new seamless pipe including a full piping analysis 8 
and possible replacement of hangers. The hot reheat line has been 9 
verified to be seamed. This project is part of a corporate initiative to 10 
replace high-energy seamed piping.  An analysis done by Reliability 11 
Services and Overhaul Management in 2015 concluded that all high-12 
energy seamed piping in the region should be replaced due to the 13 
probability of failure.  This type of failure could be catastrophic 14 
resulting in significant property damage, outage time, and danger to 15 
personnel. 16 

 Jones Unit 2 - Replace Seamed Hot Reheat Piping - $552,820 NM 17 
retail ($1,997,089 total company) This Project consists of replacing all 18 
the hot reheat piping from the turbine to the boiler.  This requires the 19 
abatement of both lines, the removal of all seamed piping, and 20 
installation of new seamless pipe with appropriate pipe hanger analysis 21 
and possible hanger replacement.  The reheat lines were originally 22 
built with seamed pipe.  This project is part of a corporate initiative to 23 
replace high-energy seamed piping.  An analysis done by Reliability 24 
Services and Overhaul Management in 2015, concluded that all HE-25 
seamed piping in the region should be replaced due to the probability 26 
of failure.  This type of failure could be catastrophic resulting in 27 
significant property damage, outage time, and danger to personnel. 28 

 Harrington Unit 3 - Replace Cooling Tower Hot Water Deck - 29 
$500,289 NM retail ($1,807,318 total company) This project is the 30 
replacement of the current hot water deck on the Harrington Unit 3 31 
cooling tower with a new deck consisting of hot water deck, nozzles, 32 
cell partition dams, distribution valves catwalks, and appropriate 33 
decking supports for the new deck.  During the October 2015 cooling 34 
tower outage inspection, it was noticed that the current deck is 35 
becoming soft and unstable with several places where it has sagged, 36 
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and it does not distribute the water properly.  There are multiple 1 
broken boards that are causing unequal distribution of the water.  2 

 Harrington Unit 1 - Replace Foxboro FBMs - $448,303 NM retail 3 
($1,619,516 total company) This project is to replace the Foxboro 100 4 
series Field Bus Modules with 200 series Field Bus Modules.  In 5 
addition to the Field Bus Modules, all Foxcom smart transmitters will 6 
be replaced with Hart Protocol smart transmitters, and new smart 7 
positioners will be installed on boiler air dampers.  A DCS Upgrade 8 
committee composed of Technical Resources and Compliance, 9 
Engineering and Construction, and Plant Engineers have developed a 10 
fleet-wide DCS Lifecycle Management plan to replace the DCS 11 
hardware and software.  The committee is tracking the lifecycle of the 12 
DCS  software and hardware components throughout the fleet and 13 
coordinating the upgrade schedule with the current plant outage 14 
schedules. The schedule reflects the realistic occurrence of a major 15 
failure that could create unit trips and extended down time.  16 

 Harrington Unit 1 - Replace Deaerator Heater Vessel - $282,276 17 
NM retail ($1,019,735 total company) This project will replace the 18 
Heater Portion of the Deaerator.  The Heater Vessel on Top of the 19 
storage tank is a 48” diameter pressure vessel that mixes heater drain 20 
water with extraction steam.  The project would include Abatement, 21 
removal of old vessel and piping attachments, new pressure vessel, and 22 
new nozzles.  The current Deaerator Heater has severe erosion on the 23 
pressure vessel wall.  This has required extensive pad welding during 24 
outages.  The vessel’s shell integrity is based on pad welds at this 25 
point.  The Deaerator Heater is also within the boiler building which 26 
poses a safety risk for those inside. 27 

 Harrington Unit 2 - Mill A Major Overhaul - $252,315 NM retail 28 
($911,498 total company) This project will rebuild the Unit 2A coal 29 
mill.  The project includes the following:  replacing a set of three of 30 
journal assemblies; replacing the rolls; rebuilding a set of three journal 31 
doors; replacing all wear parts in the separator section; replacing the 32 
mill exhauster fan with a Silver bullet fan design; replacing the floor 33 
section bowl, vane wheel, feed pipe, classifier with cone and needle 34 
bearing to bushing upgrade; replacing major components in the motor 35 
and worm shaft assembly.  This mill has been in service since 1978.  36 
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The age of the mill and failure rates on the mill components warrant a 1 
mill overhaul.   2 

 Harrington Unit 3 - Replace Cooling Tower Fan Deck - $248,730 3 
NM retail ($898,548 total company) This project will remove and 4 
replace the existing top deck sheeting and underlying structure on the 5 
Harrington Unit 3 Cooling Tower with  fiberglass deck materials. This 6 
includes replacement of the fan deck, fan deck joists, and joist 7 
supports with fiberglass-reinforced plastic material. During the 2017 8 
cooling tower cursory inspection, it was noted that some of the fan 9 
stacks were beginning to sag due to the underlying supports.  If the 10 
structure fails at this location, the fan stack(s) could come into contact 11 
with the rotating fan assembly and result in the destruction of both.  12 
Most of the boards that make up the deck are showing significant wear 13 
and deterioration.  The recent inspection report noted that 40-50% of 14 
the boards need to be replaced in order to keep the structural integrity 15 
of the deck.  The boards are uneven, creating a tripping hazard for 16 
personnel.  A significant amount of the overlay pieces were missing 17 
due to high winds as the underlying structure cannot hold the fasteners 18 
in place. 19 

2. Environmental Compliance Capital Additions 20 

Q. Please describe the types of projects included in the Environmental 21 

Compliance category. 22 

A. The general description of the Environmental Compliance category is provided in 23 

the previous subsection of this testimony and applies to the projects included for 24 

the period of April 1, 2019 through August 31, 2019 identified as “Environmental 25 

Compliance” on Attachment ML-3.   The total planned investment in this 26 

category is $408,636 on a New Mexico retail basis during the period.  The 27 

projects described below account for 71% of the total dollar amount for the 28 
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capital additions in this category.  The remaining 29% of the projects are similar 1 

in nature in that they repair or replace aging technology, which is essential to 2 

ensuring efficient and reliable business operations, and are presented on 3 

Attachment ML-3.  4 

 Tolk Unit 1 - Replace Baghouse Bags - $191,968 NM retail 5 
($693,493 total company) This project is to remove and replace the 6 
filter bags in 6 compartments and clean the baghouse compartments.  7 
Tolk’s filter bags have a useful life of 6 to 8 years and the bags in 8 
these compartments have been in service for 8 years. Inspections 9 
during the 2015 overhaul confirmed these compartments are showing 10 
signs of deterioration and will be ready for replacement based on life 11 
expectancy. 12 

 Harrington Unit 1 - Replace ESP Wires Phase 1 of 2 - $97,118 NM 13 
retail ($350,842 total company) This is to replace all 4,736 discharge 14 
wires in the west precipitator. Discharge wires in the Harrington 1 15 
Precipitator have been in service for over 20 years and are starting to 16 
fail due to wear and tear.  During the last inspection of Precipitator in 17 
2016, all wires were extremely brittle.  Manufacturers recommend 20 18 
years as the typical time between changing wires to prevent fatigue 19 
failures due to wear and tear. These are long-weighted wires, and as a 20 
result, tend to oscillate with air-flow, causing increased sparking and 21 
wear.  SPS has had unscheduled shut-downs previously to replace 22 
failed wires that had failed as a result of over-sparking.  23 

3. New Generation Capital Additions 24 

Q.  Please describe the types of project included in the New Generation category. 25 

A. This category of investment contains the capital additions necessary for 26 

constructing the Hale Wind Project and purchasing land for the operations and 27 

maintenance building and substation for the Sagamore Wind Project.  The total 28 



Case No. 19-00170-UT 
Direct Testimony 

of 
Mark Lytal 

 

38 

planned investment in this category amounts to $204,314,583 on a New Mexico 1 

retail basis during the period.  The projects described below account for 100% of 2 

the dollars of the total capital additions in this category.  In addition, further 3 

description of the Hale Wind Project can be found in Section V. of this testimony. 4 

 Hale Wind Project – Other Production - $196,440,450 NM retail 5 
($684,748,000 total company) This portion of the Hale Wind Project 6 
contains the funding for the purchase of the wind turbines and all costs 7 
associated with the installation/erection of these turbines.  8 

 Hale Wind Project – Transmission Serving Generation & 9 
Substation - $7,807,698 NM retail ($27,215,910 total company) This 10 
portion of the Hale Wind Project is for the purchase and installation of 11 
materials and equipment related to the 230- kV transmission line to 12 
support the Hale Wind Project. 13 

 Sagamore Wind Project – Land Purchase - $66,435 NM retail 14 
($240,000 total company) This project is for the purchase of land for 15 
the Operation and Maintenance Building and Substation for the 16 
Sagamore Wind Project.   17 

Q. Are the Energy Supply capital additions for the period presented in 18 

Attachment ML-3 reasonable and necessary? 19 

A. Yes.  As discussed in my testimony above, the Energy Supply capital additions 20 

presented in Attachment ML-3 are reasonable and necessary to provide electric 21 

service to SPS’s customers and to maintain the reliability, operational, safety, and 22 

environmental requirements of SPS’s plants.  The process for developing costs 23 

and managing projects ensures that the expenditures are reasonable and necessary 24 

and that the costs were prudently incurred.  25 
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 HALE WIND PROJECT CAPITAL COSTS V.1 

Q. Please describe the Hale generating facility. 2 

A. The Hale Wind Project is a 478 megawatt (“MW”) facility located in Hale 3 

County, Texas.  To develop the Hale Wind Project, SPS installed a combination 4 

of Vestas model 2.0 MW V110 and V116 wind turbines.  The output of Hale ties 5 

into the SPP transmission system through a 230-kV transmission line. 6 

Q. When did Hale begin commercial operation? 7 

A. Hale began commercial operation in June 2019.  A copy of the letter SPS sent to 8 

SPP specifying the date Hale began commercial operation is provided as 9 

Attachment ML-4. 10 

Q. What amount is SPS seeking to include in rate base for the Hale Wind 11 

Project? 12 

A. The overall amount SPS is requesting to include in rate base is $712,478,660 13 

(total company).   14 

Q. Does SPS’s total planned investment for Hale come in below SPS’s estimated 15 

construction costs at the time it was certificated? 16 

A. Yes.  SPS expects final costs to come in well below its estimated costs for 17 

construction for the Hale Wind Project.  The estimated costs from Case No. 18 
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17-00044-UT3 and the total planned investment for the Hale Wind Project are 1 

shown in the following table: 2 

Table ML-3 3 

  Case No. 17-00044-UT
Estimated Cost 

Total Planned 
Investment 

 
Excluding AFUDC $    734,537,610 $     681,132,758

Including AFUDC $    769,000,000 $     712,478,660

Q. Does SPS expect to be under the cost cap that it agreed to as part of the 4 

settlement resolving Case No. 17-00044-UT?   5 

A. Yes.  SPS agreed to impose a cap on capital costs such that, for the initial Hale 6 

rate case, the gross plant-in-service amount would not exceed $1,675 per kilowatt 7 

(“kW”) installed (total company), including the Allowance for Funds Used 8 

During Construction (“AFUDC”), all SPP-assigned generation interconnection 9 

costs, and all necessary new transmission and distribution equipment and 10 

upgrades to existing transmission and distribution equipment.  The Hale capital 11 

                                                 
3  In the Matter of Southwestern Public Service Company’s Application Requesting: (1) Issuance 

of a Certificate of Public Convenience and Necessity Authorizing Construction and Operation of Wind 
Generation and Associated Facilities, and Related Ratemaking Principles Including an Allowance for 
Funds Used During Construction for the Wind Generation and Associated Facilities; and (2) Approval of a 
Purchased Power Agreement to Obtain Wind-Generated Energy, Case No. 17-00044-UT, Final Order 
Adopting Certification of Stipulation with Modification (Mar. 21, 2018). 
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costs based on the total planned investment is $1,491 per kW installed (total 1 

company).   2 

Q. Please describe what is involved in building a wind generation project, 3 

including the major construction components of the Hale Wind Project. 4 

A. Constructing a wind generation project, such as the Hale Wind Project, generally 5 

involves the following components: construction of turbine access roads; 6 

construction of turbine foundations; tower erection; trenching the collector 7 

system; constructing the collector substation; constructing a high voltage 8 

generation tie line; and constructing an O&M building.   9 

Q. What major contracts did SPS or its affiliates enter into associated with the 10 

capital costs of the Hale Wind Projects? 11 

A.  There are several major contracts associated with the capital costs of the Hale 12 

Wind Project.  Each of these contracts was introduced as part of Case No. 13 

17-00044-UT.  14 

1. Capital Services, LLC, an affiliate of Xcel Energy, (“Capital Services”) 15 
entered into a Master Supply Agreement (“MSA”) with Vestas for model 16 
2.0 MW V110 Vestas wind turbines.  The MSA ensured that sufficient 17 
turbines were purchased to comply with the safe harbor requirements 18 
under the Omnibus Appropriations Act (“OAA”) for Production Tax 19 
Credit (“PTC”) benefits.  20 
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2. Under the scope of the MSA, SPS executed a Turbine Supply Agreement 1 
(“TSA”) with Vestas to purchase the additional turbines needed to 2 
complete the development of the SPS Projects and deliver the turbines to 3 
the Hale Wind Project site. 4 

3. SPS entered into a Sale of Components Agreement with Capital Services 5 
to purchase the wind turbines that were purchased to comply with the safe 6 
harbor requirements under the OAA. 7 

4. SPS entered into a Purchase and Sale Agreement (“PSA”) to acquire the 8 
wind development rights from NextEra for the Hale Wind Project.  Under 9 
the PSA, the developer was required to provide a site ready for SPS to 10 
begin construction.  11 

5. SPS entered into fixed price Balance of Plant (“BOP”) construction 12 
contract for the installation of the wind turbines and construction of the 13 
site’s infrastructure. 14 

Q. Please describe the MSA. 15 

A. On September 15, 2016, Capital Services entered into the fixed price MSA with 16 

Vestas, a leading international wind turbine supplier with manufacturing 17 

operations in Colorado.  The MSA governs the purchase of turbines, the delivery, 18 

inspection, storage, and maintenance of the turbines, as well as the timelines for 19 

completion of the turbines.  20 

The MSA was entered into with Vestas after Xcel Energy obtained pricing 21 

from both Vestas and other major international wind turbine manufacturers, as 22 

part of an analysis for potential wind projects for the Xcel Energy Operating 23 

Companies.  Xcel Energy determined that the Vestas proposal offered more 24 
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favorable pricing and conditions, and the MSA is the result of comprehensive 1 

negotiations between Xcel Energy and Vestas.  2 

Q. Why did Capital Services enter into the MSA with Vestas? 3 

A. To receive 100% of the PTC benefits, SPS or its affiliates must have made 4 

expenditures of 5% of the total cost of the project by December 31, 2016.  At that 5 

time, SPS had not completed negotiations for the PSA and had not received 6 

regulatory approvals for the project, and therefore did not know how many 7 

turbines it would need to purchase.  Because SPS was not in a position to 8 

purchase the turbines and other assets from Vestas in 2016, Capital Services made 9 

those purchases for the benefit of SPS and its customers. 10 

Q. Please describe the TSA in more detail.  11 

A. SPS entered into the TSA with Vestas on June 15, 2018.  The TSA enabled the 12 

purchase of the additional turbines and related equipment and delivery needed to 13 

complete the Hale Wind Project.  The TSA also:  (1) incorporates typical turbine 14 

performance terms; (2) requires timely manufacturing production, delivery, and 15 

commissioning; (3) includes standard industry warranties and a supplier parent 16 

guaranty; and (4)  incorporates liquidated damages clauses for failure to achieve 17 

the contractual milestones. 18 
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Q. The Sale of Components Agreement with Capital Services is an affiliate 1 

agreement.  Has that agreement already been approved by the Commission? 2 

A. Yes.  My understanding is that the Commission found  in NMPRC Case No. 3 

17-00044-UT that the Sale of Components Agreement between SPS and Capital 4 

Services was a reasonable Class I Transaction under § 62-6-19(B)(1) NMSA and 5 

Rule 17.6.450 NMAC.  However, I understand that the Commission has the 6 

ability to review the costs SPS paid Capital Services for the wind turbines and 7 

determine whether the specific costs SPS is paying for each of the cost 8 

components is reasonable. 9 

Q. What types of costs did SPS incur under the Capital Services Agreement? 10 

A. SPS paid a “Confirmation Price” and a carrying charge.  The “Confirmation 11 

Price” consists of: 12 

1. the price paid by Capital Services to Vestas for the turbines; and  13 

2. the estimated “Incremental Costs,” which included: 14 

a. storage and maintenance fees for the period from the date Capital 15 
Services took delivery of the turbines to the date on which it delivered 16 
the turbines to SPS; and  17 

b. the cost of insuring the turbines for the period from the date Capital 18 
Services took delivery of the turbines to the date on which it delivered 19 
the turbines to SPS. 20 
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The carrying charge was calculated by applying SPS’s AFUDC rate to the 1 

purchase price of the turbines for each month or partial month in the “Carrying 2 

Period.”  The Carrying Period is defined as the period from the date on which 3 

Capital Services purchased the turbines until the date on which title to the turbines 4 

passes from Capital Services to SPS.4   5 

Q. Were the costs that SPS paid to Capital Services reasonable? 6 

A. Yes.  SPS paid a total of $46,119,182 to Capital Services, broken down as 7 

follows: 8 

Table ML-4 9 

Description Amount (total company) 

Turbines and Towers $  40,592,700 

Storage Fees $       874,973 

Insurance $         15,528 

Carrying Costs $    4,635,981 

Total $  46,119,182 

Those amounts are reasonable because:  10 

 Capital Services sold the turbines and towers to SPS for the same amount 11 
that Capital Services paid Vestas for those turbines and towers.  The 12 
amount paid by Capital Services to Vestas for the assets was a negotiated 13 
price agreed to by independent parties in an arm’s length transaction.   14 

                                                 
4  Under the Sale of Components Agreement, AFUDC is prorated for partial months. 
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 Capital Services charged only the out-of-pocket costs that it incurred for 1 
storage of the turbines and insurance on those turbines.  It is reasonable for 2 
SPS to reimburse Capital Services for those out-of-pocket costs. 3 

 Capital Services advanced the money to purchase turbines on behalf of 4 
SPS and its customers, and should be compensated for having expended 5 
funds to make a purchase that enables SPS and its customers to take 6 
advantage of 100% of the PTCs available from the Hale Wind Project.  7 
The AFUDC rate is a reasonable basis for the Carrying Cost because it 8 
reasonably approximates SPS’s own carrying costs for purchasing 9 
components to be installed at generating facilities. 10 

Q. Please describe the PSA in more detail. 11 

A. On March 6, 2017, SPS entered into a PSA with NextEra for the acquisition of the 12 

Hale Wind Project site.  Under the PSA, NextEra was responsible for making the 13 

site “construction ready,” while SPS was responsible for construction, including 14 

roads and procurement of turbines or other equipment under the MSA or future 15 

TSAs.  The purchase price under the PSA was a fixed amount that was not subject 16 

to price increases.  A copy of the PSA is provided as Attachment ML-5. 17 

Q. Please describe the BOP. 18 

A. On October 13, 2017, SPS entered into a fixed-price engineering, procurement, 19 

and construction agreement for the installation of the wind turbines and 20 

construction of the site’s infrastructure.  The BOP contract bids were solicited 21 

based on the layout and size of the Hale Wind Project.  The scope of work for the 22 

BOP contractor includes five different areas:  civil, substation, generation tie line, 23 
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collection system, and turbine erection.  Civil work consisted of constructing the 1 

new roads to each turbine location, upgrading existing roads (both private and 2 

state- or county-owned), and maintaining the roads throughout the construction 3 

process.  Civil work also included the construction of wind turbine foundations.  4 

Substation work included substation design and construction.  Collection system 5 

work included the underground power and control wiring from each turbine to the 6 

substation.  The generation tie line is the high-voltage transmission line from the 7 

collector substation to the point of interconnection to the Transmission System.  8 

Tower erection included the setting of the tower sections, installation of the 9 

nacelle, blades, and hub, and the installation of the auxiliary equipment associated 10 

with the turbine. 11 

Q. What was the process used for selecting the BOP contractor? 12 

A. The BOP contractor selection process for the Hale Wind Project followed Xcel 13 

Energy’s corporate policy for the procurement of services of this type.  A Request 14 

for Proposal was issued to three nationally recognized wind farm construction 15 

firms that were known to have BOP engineering and constructing experience for 16 

projects similar to the size and complexity to the Hale Wind Project.   17 

The RFP was originally issued by SPS’s affiliate, NSP-M in February 18 

2017 for BOP engineering and construction efforts supporting four wind projects 19 
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located in Minnesota and North Dakota.  An addendum to the RFP was 1 

subsequently issued to bidders in July 2017 to also include the SPS Hale and 2 

Sagamore Wind Projects in order to leverage economies of scale, provide for 3 

construction efficiencies between the winter and summer construction seasons, 4 

and reduce BOP costs.  5 

Considering engineering design was approximately 30% complete and not 6 

fully defined at the time that the bids were sought during the RFP process, pricing 7 

from bidders was obtained based on open book pricing with firm unit rates with 8 

anticipated quantities for items such as collector system, roads, and foundation.  9 

Bid evaluation considerations included safety, pricing, technical experience, 10 

execution plan, and commercial criteria such as warranties, project schedule 11 

adherence, performance guarantees, financial strength of the bidders, payment 12 

schedules, and insurance. 13 

The commercial agreement was designed to “close” with pricing 14 

becoming firm upon the completion of design, final quantities known, and issue 15 

for construction (“IFC”) drawings completed.  Commercial risks were mitigated 16 

during the open book agreement process through the issuance to the contractor of 17 

periodic limited notices to proceed; the contractor was not fully released to 18 



Case No. 19-00170-UT 
Direct Testimony 

of 
Mark Lytal 

 

49 

perform all BOP work until the all quantities were known, IFC drawings issued, 1 

and final pricing was established to the satisfaction of SPS. 2 

Q. Please generally explain how the construction process was managed. 3 

A. For the Hale Wind Project, XES and SPS personnel assumed overall project 4 

management responsibility.  In addition to internal personnel, both Vestas and the 5 

selected BOP contractor, Wanzek Construction, had project management and 6 

engineering personnel on site.  Resources (both personnel and equipment) were 7 

managed by the entire Hale Wind Project team to advance the project.  The use of 8 

night crews were also used to take advantage of low wind times for tower 9 

erection.   10 

Q. Through project completion, was construction performed and executed as 11 

planned? 12 

A. Yes.  SPS utilized schedule flexibility and personnel flexibility to have productive 13 

work performed to accommodate poor weather days throughout the project.  With 14 

this flexibility, SPS was able to avoid significant change orders and acceleration 15 

costs.  In addition, SPS authorized the BOP contractor to lock in materials needed 16 

for construction as needed, which allowed for the risk associated with these costs 17 

to be mitigated.      18 
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 CHANGES IN USEFUL LIVES OF TOLK VI.1 
GENERATING UNITS 2 

Q. What changes is SPS proposing to the service lives of the Tolk units? 3 

A. Based on the continued decline of the Ogallala Aquifer, which will soon make 4 

Tolk uneconomic to operate, SPS is proposing to change the service lives for both 5 

of the Tolk Units as generation assets to end-of-year 2032.  In order to conserve 6 

the economically recoverable water from the aquifer, SPS also proposes to reduce 7 

operations at Tolk.  More specifically, SPS proposes to economically dispatch 8 

Tolk during the summer months, and reduce the output from Tolk during the off-9 

peak months through end-of-year 2020.  Beginning in 2021, SPS proposes to 10 

economically dispatch both Tolk units during the summer months and take both 11 

units offline during the off-peak months until water becomes uneconomic for the 12 

continued operation of the plant.  After that point, Tolk would cease to be used for 13 

generating energy.  Please refer to the testimony of Ms. Weeks for more detail 14 

regarding the operational scenarios that SPS considered and ultimately proposes 15 

for resource planning purposes. 16 

To support voltage stability for the transmission system during periods 17 

when Tolk is not being used to generate energy, SPS will install synchronous 18 

condensers.  The Tolk units would be used for voltage stability purposes through 19 
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2055.  When the units operate in synchronous condenser mode, minimal ground 1 

water will be used for cooling.  SPS has identified the existing assets at Tolk that 2 

will remain to support operation of the synchronous condensers, and SPS is 3 

proposing a depreciable life for those assets ending in 2055, which are reflected in 4 

SPS’s depreciation study, presented by Mr. Watson.  5 

Q. Is SPS formally applying to retire the Tolk Units as part of this proceeding? 6 

A. Yes.  As discussed in the testimony of William A. Grant, SPS is requesting that 7 

the Commission authorize SPS to retire and abandon the use of the Tolk for 8 

generating purposes in 2032.    9 

Q. Are you the only SPS witness supporting SPS’s request to change the service 10 

lives and to retire Tolk in 2032? 11 

A. No.  I address the background of Tolk and explain the considerations supporting 12 

SPS’s request to change the useful lives of the units.  Mr. Grant and Ms. Weeks 13 

also support SPS’s request to change the service lives of Tolk.   14 

 Tolk Generating Station A.15 

Q. Please briefly describe SPS’s Tolk. 16 

A. Tolk consists of two coal-powered steam turbine units, located in Lamb County, 17 

Texas.  Tolk Unit 1 has a net capacity of 540 MW and Tolk Unit 2 has a net 18 

capacity of 542 MW, for a total net capacity of 1,082 MW.   19 
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Q. When did the Tolk Units begin commercial operation? 1 

A. Tolk Unit 1 began commercial operation in 1982.  Tolk Unit 2 began commercial 2 

operation in 1985.   3 

Q. What are the current Commission-approved estimated useful lives for the 4 

Tolk units? 5 

A. In New Mexico, the current Commission-approved estimated useful lives for the 6 

Tolk units are 2042 for Tolk Unit 1 and 2045 for Tolk Unit 2, which represent 7 

service lives of 60 years. 8 

Q. Have those dates always been the estimated useful lives for the Tolk units? 9 

A. No.  The Tolk Units originally had 35-year service lives.  If the Commission 10 

changes the retirement dates to 2032, Tolk Unit 1 will have been in service for 50 11 

years, and Tolk Unit 2 will have been in service for 47 years when retired.   12 

 Tolk Water Limitations B.13 

Q. What is the primary driver for SPS’s proposed changes in the useful lives for 14 

the Tolk generating units in this case? 15 

A. Over time, environmental compliance and water limitations have been the major 16 

drivers for modifying the useful lives of the Tolk units.  Over the last few years, 17 

however, water limitations have emerged as the primary driver of SPS’s need to 18 

revise the estimated useful lives of the Tolk units.   19 
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Q. Please generally describe the water limitations affecting Tolk’s remaining 1 

useful lives.  2 

A. Tolk relies exclusively on groundwater from the Ogallala Aquifer for generation 3 

cooling, and the Ogallala Aquifer is in an irreversible decline.  The Ogallala 4 

aquifer is a large, connected body of groundwater that underlies most of the 5 

central United States.  The part of the aquifer underlying the Texas Panhandle is 6 

thin relative to other areas of the aquifer, and it is being depleted to support 7 

overlying agricultural, municipal, and industrial uses.  In addition, since 2010, the 8 

depletion of the aquifer has been accelerated by significant regional drought.  9 

Because groundwater production exceeds the aquifer recharge rate, the aquifer 10 

has declined by over 300 feet in some areas of the Texas panhandle.  These 11 

factors are causing the saturated thickness of the aquifer to decline to a point 12 

where the water will no longer be economically recoverable. 13 

Q. At what point does water become uneconomic to recover? 14 

A. Water below 40 feet of saturated thickness is generally recognized as the level at 15 

which it becomes uneconomic to recover water using high-capacity wells.   16 

Q. What is the saturated thickness of the Tolk wellfield? 17 

A. In the late 1940s, before the start of irrigated agriculture in the area, there was 18 

approximately 170 feet of economically recoverable saturated thickness in the 19 
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Tolk wellfield.  By 2018, the economically recoverable saturated thickness had 1 

been reduced to approximately 10 feet.  In other words, approximately 6% of the 2 

economically recoverable water remains in the aquifer today. 3 

Q. Please describe how the water limitations will affect Tolk’s operations. 4 

A. The aquifer decline creates two main issues for the Tolk units – peak wellfield 5 

production declines and diminished aquifer longevity.  The declining saturated 6 

thickness of the aquifer reduces the aggregate wellfield productivity, diminishing 7 

the ability for the aquifer to supply sufficient water to support peak generation 8 

demands.  The rate of flow into a well is primarily affected by the aquifer 9 

transmissivity (i.e., the rate of water flow to the wells given the makeup and 10 

density of the sand and gravel in the water bearing formation, and the aquifer 11 

saturated thickness) and well screen length in contact with the saturated thickness.  12 

As the saturated thickness level declines, each well becomes less productive, 13 

making it difficult to support the peak water demand of the plant for generation.  14 

As a result, it becomes difficult to maintain peak electric generation.   15 

Peak wellfield productivity challenges are occurring in the wellfield today.  16 

Since 2007, the Tolk wellfield acreage has increased and the number of wells on 17 

the wellfield has grown by over 50%, while peak water production capacity has 18 
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declined by 11%.  New wells are drilled annually to maintain wellfield production 1 

rates to support peak generation demands.   2 

When the saturated thickness level of the aquifer declines below 40 feet, 3 

aquifer productivity collapses causing rapid declines in wellfield production.  4 

High-capacity well production is no longer supported even though there is still 5 

water in the aquifer formation.  Losing the ability to support high-capacity wells 6 

means that multiple new lower-capacity wells are required to offset lost 7 

productivity from each high-capacity well, increasing the cost and complexity of 8 

wellfield operations.  For example, a 200 gallon per minute well may need to be 9 

replaced by four 50 gallon per minute wells, just to maintain equivalent wellfield 10 

production.   11 

Consequently, significant investment in drilling a sufficient number of 12 

smaller capacity replacement wells for each existing higher capacity well would 13 

be required to maintain the necessary volume of water required for Tolk’s current 14 

generation cooling needs.  Below this level, it becomes economically infeasible to 15 

provide adequate water supply to operate the Tolk units due to the number of 16 

additional wells required and the associated O&M expense.  Therefore, this 40-17 

foot threshold is considered the limit of the economically recoverable water in the 18 

aquifer.  19 
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Q. Is the Ogallala Aquifer approaching the 40-foot saturated thickness 1 

threshold you describe above? 2 

A. Yes.  As I noted earlier, in 2018, the economically recoverable saturated thickness 3 

had been reduced to 10 feet, as documented in the annual saturated thickness 4 

survey prepared by the High Plains Water District (“HPWD”).  SPS has spent 5 

considerable time and effort in monitoring and analyzing the Ogallala Aquifer and 6 

how it behaves over time.  Figure ML-1 (next page) shows the historical, actual 7 

decline in the aquifer’s saturated thickness, dating back to widespread 8 

development of irrigated agriculture in the area.   9 
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Despite the substantial growth in the number of wells to supply Tolk 1 

station, due to the overall decline of the aquifer, wellfield productivity will not be 2 

able to keep pace with Tolk’s needs in the future.  The number of wells will 3 

continue to dramatically increase into the future and productivity will continue to 4 

decline until plant operations can no longer be maintained. 5 

Absent operational changes at Tolk, SPS’s water modeling shows that the 6 

economic depletion range of the aquifer (expressed in years of service of Tolk) 7 

would be 2024 – 2026.  I describe SPS’s modeling in more detail in Subsection C 8 

below.  9 

Q. What evidence does SPS have to demonstrate the aquifer decline? 10 

A. Data from groundwater districts, the federal government, and SPS and its 11 

groundwater consultant document the aquifer decline on scales ranging from local 12 

to an aquifer-wide basis.  More specifically, SPS has data from the following 13 

sources, which all document that the aquifer water levels are declining: 14 

 3D modeling prepared by the HPWD in 2011 and updated in 2013; 15 

 public data from HPWD monitoring the Ogallala aquifer static water 16 
elevation on an annual, county-by-by basis; 17 

 the United States Geological Survey; 18 

 semi-annual wellfield productivity tests beginning in 2016; and 19 
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 groundwater modeling results prepared by WSP since 2007, including 1 
studies completed in 2016, 2017, and 2018.5 2 

Q. Please explain what the 3-D modeling prepared for the HPWD in 2011 3 

demonstrates with regard to the water volume in the Ogallala Aquifer. 4 

A. In 2011, Daniel B. Stephens & Associates created a 3-D hydrostratiagraphic 5 

model and conducted a volumetric analysis of the Ogallala Aquifer within a five-6 

county study area which included Bailey, Castro, Deaf Smith, Parmer, and Lamb 7 

Counties, for HPWD, in cooperation with the City of Lubbock, Deaf Smith 8 

County Electric Cooperative, Lamb County Electric Cooperative, Golden Spread 9 

Electric Cooperative, Inc., and Xcel Energy.   10 

The 2011 project included evaluating the stratigraphy and structure of the 11 

Ogallala Aquifer in the study area by using data obtained from high-graded 12 

existing driller’s reports.  A total of 2,753 wells were used to help delineate the 13 

subsurface of the geology in the study area.  The results of the 2011 modeling 14 

effort estimated water volume in storage in the Tolk wellfield (shown as “Xcel 15 

Energy” on Table ML-5) had decreased from 1.4 million acre-feet prior to 1950 to 16 

0.52 million acre-feet in 2010.   17 

                                                 
5  In 2017 WSP acquired LBG-Guyton Associates, the entity with which SPS previously had 

consulted on groundwater modeling at Tolk.  For ease of reference, I will refer to both of those entities as 
WSP throughout my testimony. 
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Table ML-5:  Estimated Water in Storage for Individual Stakeholders 1 

Year 

Estimated Water in Storage (million acre-feet) 

LCEC DSEC BCWF 
Xcel 

Energy 
5-County 

Area 
1950 9.8 59.5 2.5 1.4 101 
1960 8.5 51.2 2.25 1.3 88.6 
1970 7.4 41.5 2.2 1.2 74.3 
1980 6.5 34.7 2.0 1.1 63.4 
1990 5.9 31.0 1.9 1.0 56.9 
2000 4.8 26.2 1.8 0.8 47.5 
2010 3.6 22.4 1.64 0.52 39.2 

  It is important to note that the water volumes provided in the table 2 

includes the total amount of water in the aquifer – including water that is stored 3 

below 40-feet and which is uneconomic to recover. Thus, the amount of 4 

economically recoverable water is less than what is shown in the table.  As the 5 

table shows, there is a clear trend of declining water volume in the aquifer for all 6 

study participants, and the decline for Xcel Energy’s area is not unique. 7 

Q. What were the results of the 2013 update to the 2011 study? 8 

A. In the 2013 update, water level surfaces were created for the years including 9 

2011, 2012, and 2013.  The 2013 update estimated that water in storage in the 10 

five-county area had further decreased from 39.2 million acre-feet to 11 

approximately 36.8 million acre-feet in 2013.  The decrease from 1950 through 12 

2013 represents a more than 60% reduction in total aquifer volume.  However, the 13 
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economically recoverable portion of that total volume would be lower than 1 

reported in these results. 2 

Q. What does the public data from HPWD monitoring the Ogallala aquifer 3 

static water elevation on an annual, county-by-county basis demonstrate? 4 

A. SPS tracks the HPWD data for Lamb County, the county in which Tolk is located. 5 

That data show that, on average in Lamb County, the aquifer has declined 15.25 6 

feet between 2007 and 2017.  It also shows that, in early 2019, the aquifer had an 7 

estimated, average saturated thickness of just 50 feet for Lamb County.  SPS uses 8 

the HPWD data to generally validate the results of modeling completed internally 9 

and by external consultants. 10 

Q. What does the United States Geological Survey demonstrate about the water 11 

levels in the Ogallala Aquifer? 12 

A. The United States Geological Survey documents significant groundwater declines 13 

throughout the Texas Panhandle, and generally corroborates the data collected by 14 

HPWD, though not at the level of granularity of the HPWD data.  15 

Q. Does SPS have measures of individual well production and aquifer 16 

characteristics?   17 

A. Yes.  SPS’s groundwater consultant, WSP, measures well production and aquifer 18 

characteristics for a representative selection of wells on an annual basis.  These 19 
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measurements are used as a quality control and to calibrate WSP’s groundwater 1 

model.   2 

Q. Earlier you mentioned that Tolk Station has undergone semi-annual wellfield 3 

productivity tests.  Will you please explain what those are and their results? 4 

A. Beginning in 2016, Tolk Station has undergone semi-annual wellfield 5 

productivity tests to monitor instantaneous total wellfield productivity and to 6 

compare to previous results.  Wellfield productivity assessments since 1992 show 7 

a decline in overall wellfield productivity along with a dramatic expansion in 8 

wellfield size (Figure ML-2). Results since 2016 show that SPS has been 9 

maintaining minimum wellfield productivity though the addition of new wells.  10 

The testing confirms that it has become increasingly critical to add additional 11 

wells to the wellfield to offset the annual productivity loss and maintain peak 12 

flows to support generation at the Tolk units. 13 
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Q. Please elaborate on productivity loss of the Tolk wellfield. 1 

A. At the time Tolk was built on the wellfield, the average flow was approximately 2 

700 gallons per minute (“gpm”) per well.  Today a new well’s productivity is 3 

approximately 200 gpm.  This fact demonstrates the peak production challenge 4 

discussed earlier, and is a phenomenon that SPS has observed first-hand in the 5 

Tolk wellfield.  It is not speculation.  As the saturated thickness of the well 6 

declines toward 40 feet, well productivity will likely be in the 50- to 80 gpm 7 

range.  In fact, many of the original wells in or near the wellfield are no longer 8 

producing, and some of the remaining wells are producing well under 100 gpm.   9 

The overall Tolk wellfield averages just over 50 feet of saturated thickness 10 

over the existing 50,000 acre wellfield, ranging from 25-30 feet in the western 11 

portion of the wellfield to approximately 70 feet in the eastern portion.  This is a 12 

70-80% drop in the overall saturated thickness (i.e., including thickness below 40 13 

feet, which is not economically recoverable) from predevelopment thickness.  14 

Only 5-6% of the recoverable saturated thickness remains.   15 

As the hydraulic pressure drops from the decline in saturated thickness, 16 

the water flow into the wells decreases.  Therefore, the production from each well 17 

drops accordingly.  As shown by Figure ML-2 above, although SPS has increased 18 
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the well count by approximately 207% since 1992, the total wellfield production 1 

has declined by over 25%.  Therefore, SPS continues to add new wells nearly 2 

every year to maintain the water flows necessary to operate the Tolk units.  This 3 

effort is becoming increasingly expensive with diminishing returns and is not 4 

sustainable long-term.   5 

Q. Earlier you mentioned that SPS uses the services of WSP, a third-party 6 

groundwater consultant.  Who is WSP and how long has SPS been consulting 7 

with them?  8 

A. WSP is a globally recognized professional services firm with expertise in 9 

sustainability and water issues.  The WSP consultants with whom SPS has 10 

worked are experts in groundwater modeling, particularly in the region in which 11 

Tolk is located.   12 

SPS has used the services of WSP to model the aquifer decline, and 13 

estimated future performance of the wellfield since 2007.  Initially, groundwater 14 

modeling was conducted every few years and was primarily focused on the 15 

overall water stored in the Tolk wellfield, under the assumption that neighboring 16 

activities (e.g., agricultural and municipal use of water from the aquifer) could be 17 

safely ignored, given the wellfield’s large size.  Modeling then became more 18 
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frequent because SPS was considering a number of options for Tolk and wanted 1 

to use the most recent and best available information to make those decisions.  In 2 

addition, SPS realized that, in fact, surrounding agricultural and municipal use of 3 

the aquifer was having an effect, so SPS changed the model to encompass a larger 4 

area around the plant to be able to better gauge that impact.  Further, the model 5 

coding continued to be improved by the USGS such that more accurate results 6 

could be computed in later model generations.  Most recently, SPS has completed 7 

groundwater studies in 2016, 2017, and 2018 using the same general model with 8 

some updated inputs.  The 2016 WSP groundwater model was peer-reviewed by 9 

another local hydrogeology consultant, DBS&A, who found that the analysis 10 

methodology used by WSP yielded reasonable results.   11 

Q Please describe generally the methodology used by WSP.  12 

A. WSP conducted groundwater modeling using MODFLOW, the industry standard 13 

groundwater modeling software.  It is a finite-difference model developed by the 14 

U.S. Geological Survey.  The WSP model uses the same base information (i.e., 15 

base of the aquifer, values for various aquifer parameters, and monitoring well 16 

calibration observations) as the regional groundwater planning models prepared 17 

by the Texas Water Development Board (“TWDB”) and has been revised as the 18 
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data underlying the regional models have been updated.  In addition, the model 1 

calibration uses local data collected from the Tolk wellfield (water level 2 

measurements and pumping estimates) to improve the model calibration on and 3 

near the wellfield.   4 

One of the most significant variables in the WSP model relates to the 5 

amount of agricultural water use in the model domain outside of the SPS 6 

wellfield, which drives overall water usage in the area.  The values used in the 7 

model are based on estimates used by TWDB in other regional planning models.  8 

Agricultural water use in the model domain is not metered, per HPWD rules, so 9 

approximations of agricultural water use represent the best-available estimate.  10 

Estimated water use in recent years is similar to the long-term target (but 11 

unmeasured) 18-inch per acre per year water production rate allowed for 12 

groundwater users in the HPWD.  The model is calibrated annually based on real 13 

well observations, so this assumption is verified annually. 14 

Q. Please describe the 2018 study and its conclusions. 15 

A. The 2018 WSP report further confirms the overall decline of the Ogallala Aquifer. 16 

It also projects how the aquifer would respond to two different Tolk operational 17 

scenarios:  a “typical” demand scenario and an “optimized” demand scenario.  18 
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The results from the predictive runs indicate that SPS will likely have challenges 1 

meeting the average annual groundwater demands throughout both scenarios, with 2 

the challenges accelerating in the year 2024.  The 2018 report further concludes 3 

that meeting peak demands in the summer will also likely be a challenge for the 4 

wellfields starting in 2019.  However, Tolk added 8 new wells between 2018 and 5 

2019, so those wells will help offset the predicted production deficits.   6 

Figure 3-2 from the 2018 report (reproduced below) shows the difference 7 

between the required production to support traditional generation demands and 8 

modeled wellfield production based on the groundwater model results.  The blue 9 

line in the referenced chart shows that the deficit between required and actual 10 

wellfield production will increase exponentially between 2019 and 2024, 11 

demonstrating once again that Tolk will be unable to operate in the years after this 12 

period under traditional operations.  13 
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  The 2018 WSP report also modeled the impact of optimized operations on 1 

the wellfield and demonstrated that this is a viable approach to maintaining Tolk 2 

Station’s ability to generate until 2030 – 2032, which is the modeled economic 3 

depletion range.  Figure 3-1 from the report (reproduced below) shows the 4 

difference between the required production to support generation and the modeled 5 

wellfield production.  The blue line in the referenced chart shows that the deficit 6 

between the required and modeled results is sufficient to cause plant derating even 7 

during the reduced operation period.  8 
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 The 2018 groundwater study results helped to determine SPS’s overall strategy 1 

for the operation of the Tolk generating units.  The results confirm that 2 

insufficient water and wellfield capacity will remain to support Tolk operations 3 

beyond 2025 under economic dispatch.  As a result, SPS has determined that 4 

reducing operations at Tolk in order to extend Tolk’s life and maintain its 5 

capacity value on the system until 2031, and to install synchronous condensers to 6 

stabilize voltage on the transmission system during periods that Tolk is not 7 

generating is reasonable and prudent.  The 2018 groundwater study results also 8 

confirm that, with reasonable mitigation efforts, sufficient water should be able to 9 

be produced to support SPS’s proposed future operations. 10 

 SPS’s Water Modeling of Tolk Retirement Scenarios C.11 

Q. Has SPS modeled how alternative Tolk generation scenarios would affect 12 

water availability in the Tolk wellfield? 13 

A. Yes.  SPS developed a spreadsheet-model to evaluate Tolk long-term water 14 

supply under various operating scenarios.  The model allows for variation of key 15 

input variables to produce an estimate of the longevity of the Tolk wellfield.  The 16 

model has been updated numerous times as new data becomes available or 17 

assumptions are improved. The model produces results for various future 18 
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operations scenarios and its output enables follow-on modeling of capital costs 1 

and evaluation of potential cost impacts on SPS customers. 2 

Q. What are some of the key variables used in SPS’s water modeling? 3 

A. There are several key variables that are utilized in the model.  The variables can 4 

be modified as needed to assess the impact of potential future plant operations on 5 

wellfield longevity.  Some of the variables are: 6 

 generating unit capacity factors and monthly/seasonal variability; 7 

 auxiliary water demand; 8 

 available reservoir storage; 9 

 wellfield capacity, outage rate, rate of productivity decline, and 10 
starting capacity of new wells; 11 

 water demand for potential environmental controls; 12 

 variables to account for other variation in water use by each unit; and 13 

 estimate of starting recoverable groundwater volume (derived from 14 
MODFLOW modeling).  15 

Q. How are the results of SPS’s water modeling used to estimate retirement 16 

dates for Tolk? 17 

A. SPS’s water model results yield a “water depletion window.”  The water depletion 18 

window is the range of years in which SPS predicts the water level will become 19 

insufficient to economically provide for Tolk’s generation cooling needs.  The 20 
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start of the depletion window begins when the model indicated 50,000 acre-feet of 1 

recoverable water remaining in storage and ends when the model indicated less 2 

than 20,000 acre-feet of recoverable water.    3 

Q. Please describe how SPS’s water model was used to determine depletion 4 

ranges associated with alternative operating scenarios for the Tolk units.  5 

A. The development of alternative operating scenarios for the Tolk units was an 6 

iterative process between Energy Supply and Resource Planning.  Working in 7 

collaboration, Energy Supply and Resource Planning selected different 8 

operational scenarios for Tolk with sensitivities that would help give a more 9 

detailed analysis of potential costs or savings to SPS’s customers.  SPS then ran 10 

water modeling based on the capacity factors for Tolk included in these scenarios 11 

to determine a depletion range for each scenario.  Attachment ML-6(CD) shows 12 

the results of the various scenarios the water model predicts when the 13 

combination of total water availability in the wellfield aquifer and the ability to 14 

extract it would become uneconomic.  That result would determine the Tolk 15 

retirement dates for that particular alternative.  For example, assuming economic 16 

dispatch at Tolk (i.e., without reduced operations), the economic depletion range 17 

of the aquifer (expressed in years of service of Tolk) would be 2024 – 2026.  18 
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(This is shown as Scenario 1 on the Summary Tab of Attachment ML-6(CD)). 1 

Because SPS’s predictive groundwater modeling provides a range for when the 2 

depletion of economically recoverable water would occur, Energy Supply selected 3 

the mid-point (or Year 2 of a 3-year range) of each given range to provide its cost 4 

estimates to Resource Planning for use in Strategist.  Then, Energy Supply and 5 

Resource Planning determined which scenarios should be selected for economic 6 

modeling.  Ms. Weeks discusses how these scenarios were run by the Strategist 7 

model and the final present value revenue requirement of each scenario. 8 

Q. Does SPS’s water modeling present a reasonable estimate of the potential 9 

depletion of the aquifer relative to Tolk operations? 10 

A. Yes.  SPS’s water modeling provides a reasonable estimate of aquifer depletion 11 

that affects Tolk Station operations.  SPS’s water modeling results are consistent 12 

with all the water modeling, water reports, and water studies that SPS has 13 

reviewed from third parties (such as WSP, HPWD, and the TWDB).  Put simply, 14 

every source confirms that the Ogallala aquifer is in a state of persistent and 15 

irreversible decline, and WSP’s modeling, described in the previous section, 16 

confirms that reduced operations can extend the useful lives of the Tolk units until 17 

2030 – 2032 range relative to typical operations.  18 
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Given the known direction of aquifer depletion, the drop in the per well 1 

production, the prohibitive cost of new water well infrastructure, and the 2 

continued agriculture, municipal, and domestic use of water from the aquifer, 3 

which use is beyond SPS’s control, it is reasonable to conclude that the useful 4 

lives of the Tolk generating units have changed.  Although SPS cannot predict 5 

down to the day when water depletion will make water recovery uneconomic, 6 

SPS must make changes in the direction of operations (i.e., limiting production to 7 

maintain generation capacity), to start preparing Tolk for when it will retire.  For 8 

the reasons I discussed in my testimony and the output of the Strategist modeling, 9 

as discussed by Ms. Weeks, SPS’s proposed retirement date of 2032 is 10 

reasonable.  11 

 Cost Inputs to SPS’s Strategist Analysis D.12 
for Tolk Retirement 13 

Q. What are the cost inputs that Energy Supply provided to Resource Planning 14 

for use in its Strategist modeling? 15 

A. The cost inputs that Energy Supply developed for use in SPS’s Strategist 16 

modeling fall into one of five categories:  (1) on-going capital expenditures; 17 

(2) on-going capital expenditures associated with additional water wells; (3) the 18 
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cost associated with synchronous condensers; (4) fixed O&M; (5) and costs 1 

associated with TUCO fuel handling.  The cost inputs provided by Energy Supply 2 

to Resource Planning are included in my Attachment ML-6(CD). 3 

Q. Please explain the process that Energy Supply used to develop the cost inputs 4 

for the various Tolk operational scenarios and sensitivities. 5 

A. The cost inputs were developed through a spreadsheet model that accounted for 6 

the various operational scenarios selected and the water depletion range. 7 

  Costs for ongoing capital expenditures were based on the historical and 8 

five-year capital budget.  The historical spend considered the average spend over 9 

a ten-year period, including outages.  The current forward-looking five-year 10 

budget was used as a baseline from which to modify that budget based on the 11 

operational scenarios.  For each scenario, the capital estimate would be limited by 12 

lowering the average spend starting several years before the shutdown of a unit to 13 

manage the spend-down as a managed decline rather than a step change.  When a 14 

scenario contemplated the unit running in a reduced operations state, the capital 15 

would be limited as well. 16 

Capital expenditures were estimated to take care of smaller needs to get 17 

the Tolk units to the desired shutdown date.  No major upgrade or large 18 
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component replacements were contemplated.  Thus, it would be a judgment call 1 

on what level of capital spends would justify the shutdown of the unit.  For 2 

example, a motor failure that would require a rewind would still be less cost to the 3 

customer than shutting down the unit.  4 

Costs for ongoing capital expenditures associated with additional water 5 

wells were based on the predicted well production of the existing wells and of 6 

new wells.  There is documented loss of productivity numbers for the existing 7 

wellfield that were used as a reference for future wellfield production.  The 8 

production of new wells were mapped out over time with lower and lower 9 

production values that align with existing well field predictions.   10 

To allow for peak generation during the year, additional water wells were 11 

proposed throughout the remaining life of each scenario.  The number of 12 

additional wells was calculated so that peak productivity of the generators could 13 

be maintained.  On-going water well capital consists of the cost bringing new 14 

wells into production as well as the replacement cost of existing well field 15 

equipment that has failed. 16 

  Costs associated for synchronous condensers were based on detailed 17 

engineering project costs associated with the engineering, procurement, and 18 
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installation of the equipment needed to operate the Tolk generators in 1 

synchronous condenser mode. 2 

  Costs for fixed O&M were based on the historical O&M expense expected 3 

based on current operations and then modified according to the assumptions in a 4 

particular scenario.  For example, if a unit was to be taken offline and run only for 5 

voltage stability purposes, the O&M was adjusted for a lower headcount and 6 

materials starting prior to the change.  In some cases, there would be fewer Full 7 

Time Equivalents, but the cost for contractors might be increased to cover the 8 

peak needs.  Overhauls were reviewed and were discounted for scope and timing 9 

with the change in operation of the unit.  If the unit was nearing retirement, the 10 

overhaul would be cancelled. 11 

  Costs associated with the TUCO Fuel handling were based on the 2019 – 12 

2023 budget.  These costs were then escalated until the modeled retirement dates 13 

of the applicable scenario.  Because the majority of the total costs are fixed costs, 14 

very little changed between scenarios.    15 

Q. Earlier you mentioned one of the cost inputs is for synchronous condensers. 16 

What is a synchronous condenser? 17 

A. A synchronous condenser utilizes the existing generator (uncoupled from the 18 

turbine), existing cooling and oil systems, and voltage regulator to run as a motor 19 
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on the system with appropriate reactive power controls to regulate transmission 1 

voltage. By removing the mechanical load, the generator can be used to 2 

compensate the power line with either a leading or lagging power factor on the 3 

system by absorbing or supplying reactive power to the line.  This power factor 4 

can be adjusted by varying the field excitation with the voltage regulator.  This is 5 

done by over-exciting the field of the synchronous motor.   6 

Q. Why is a synchronous condenser needed? 7 

A. As explained in more detail in the testimony of SPS witness Jarred J. Cooley, 8 

when Tolk is taken offline as a generating unit, synchronous condensers are 9 

needed to address voltage stability issues that will arise.   10 
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 CHANGES IN USEFUL LIVES OF OTHER VII.1 
GENERATING UNITS 2 

Q. Is SPS proposing to change the useful lives of any generating units besides 3 

the Tolk generating units? 4 

A. Yes.  SPS is proposing to change the useful lives of several of its generating units, 5 

as shown in the table below.  SPS is also proposing that the Commission adopt a 6 

25-year useful life for the Hale Wind Project.  7 

Table ML-6 8 

Generating Unit 
Current 

Depreciation 
Retirement Date 

Proposed 
Retirement Date 

Change in 
Years 

Cunningham Unit 1 2022 2019 -3 

Maddox Unit 1 2030 2028 -2 

Maddox Unit 2 2020 2025 5 

Maddox Unit 3 2020 2025 5 

Nichols Unit 1 2020 2022 2 

Nichols Unit 2 2022 2023 1 

Plant X Unit 3 2020 2024 4 

Quay County 2035 2034 -1 

Q. Why is SPS proposing the changes shown in Table ML-6? 9 

A. For the units listed in Table ML-6, the approved useful lives are inconsistent 10 

across SPS’s retail jurisdictions (i.e., New Mexico and Texas).  SPS makes 11 
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planning decisions and runs its plants based on the useful lives approved in Texas, 1 

SPS’s predominant regulatory jurisdiction.  The changes proposed above will 2 

synchronize the estimated useful service lives approved in New Mexico with the 3 

useful lives approved in SPS’s Texas retail jurisdiction.   4 

Q. Is SPS proposing any similar changes in its Texas retail jurisdiction? 5 

A. Yes.  In Texas, SPS is requesting that the useful life of Plant X Unit 2 be reduced 6 

by one year, from 2020 to 2019, so that its approved useful life in Texas is 7 

consistent with the useful life already approved by the Commission.  8 

Q. Earlier you noted that SPS is requesting approval of a 25-year useful life for 9 

the Hale Wind Project.  Please provide the basis for that request.  10 

A. SPS is proposing a 25-year service life based on an estimate provided by Vestas, 11 

the turbine manufacturer, of the average service life of a Vestas turbine.  That is 12 

also the service life that other Xcel Energy affiliates have used for Vestas turbines 13 

in other wind projects.   14 
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 CARLSBAD GENERATING STATION DECOMMISSIONING VIII.1 
AND DISMANTLING COSTS 2 

Q. Please describe SPS’s request in this case with respect to the Carlsbad. 3 

A. SPS requests that the Commission find that its decommissioning and dismantling 4 

expenses were reasonable and necessary.  And as described by Ms. Wold, SPS 5 

asks that the Commission find that SPS has appropriately accounted for the 6 

dismantling costs for Carlsbad and incorporated those costs, along with the 7 

unrecovered plant balance in a proposed regulatory asset for recovery. 8 

Q. Please describe Carlsbad. 9 

A. Carlsbad was a Westinghouse W-191 G gas turbine that was installed in 1967.  In 10 

the spring of 2016, when Carlsbad was nearing the end of its expected service life, 11 

Xcel Energy conducted a retirement assessment and determined that it would be 12 

more beneficial for SPS’s customers to retire the unit early than to continue 13 

operating it.   14 

Q. Did SPS seek Commission authority to abandon Carlsbad? 15 

A. Yes.  In accordance with NMSA 1978, § 62-9-5, SPS applied to the Commission 16 

for authority to retire and abandon the use of the Carlsbad facility in Case No. 17-17 

00089-UT.  As part of that application, SPS stated that it would address recovery 18 
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of any unrecovered investment and costs to decommission and dismantle Carlsbad 1 

in its next applicable base rate case following Case No. 17-00255-UT6.   2 

Q. What was the outcome of Case No. 17-00089-UT? 3 

A. SPS’s application was approved, with two conditions.  First, if the net cost of 4 

removal exceeded $150,000 on a New Mexico jurisdictional basis, SPS was 5 

required to file a report to report the outcome of the project along with detailed 6 

justification for all expenses incurred.  Second, SPS was ordered to identify and 7 

provide detailed explanation regarding any Carlsbad-related costs SPS seeks to 8 

recover in the rates set in the rate case filed subsequent to the completion of 9 

dismantling and decommission, which is this rate case.7     10 

Q. Has SPS fulfilled those two conditions? 11 

A. Yes.  With respect to the first requirement, the net cost of removal did not exceed 12 

$150,000 on a New Mexico jurisdictional basis.  Thus, SPS was not required to 13 

and prepare and file that report.   14 

                                                 
6  In the Matter of Southwestern Public Service Company’s Application for Revision of its Retail 

Electric Rates Pursuant to Advice Notice No. 272, Case No. 17-00255-UT, New Final Order on Partial 
Mandate from the New Mexico Supreme Court (Mar. 6, 2019). 

7  Id. 
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With respect to the second requirement, this portion of my testimony, 1 

along with the relevant portion of Ms. Wold’s direct testimony identifies and 2 

provides the detailed explanation regarding the Carlsbad-related costs SPS seeks 3 

to recover in the rates set in this rate case.  More specifically, I describe the 4 

decommissioning and dismantling process and provide the final cost for the 5 

decommissioning and dismantling of Carlsbad.  Ms. Wold discusses the 6 

accounting treatment SPS is requesting for the unrecovered plant balance and 7 

dismantling costs. 8 

Q. When was Carlsbad retired? 9 

A. Carlsbad was retired on December 31, 2017. 10 

Q. Has Carlsbad been decommissioned and dismantled? 11 

A. Yes. 12 

Q. Please describe the decommissioning and dismantling process. 13 

A. Decommissioning and dismantling included de-energizing the equipment, 14 

disconnecting the generator from the grid, removing all plant consumables 15 

(chemicals, fuels, oils, water, etc.) and disconnecting plant utilities.  Once that 16 

was completed, SPS removed the equipment, piping, concrete, and conduit down 17 

to four feet below ground level.  The remaining hole was then filled in with native 18 

soils and covered with one foot of white rock/gravel. 19 



Case No. 19-00170-UT 
Direct Testimony 

of 
Mark Lytal 

 

86 

Q. Did SPS issue an RFP for the decommissioning and dismantling process? 1 

A. Yes.  SPS issued an RFP for a third-party contractor to perform the dismantling 2 

activities.  SPS sent RFP’s out to five parties. Of the five parties, only three 3 

returned bids.  SPS used the standard criteria of contractor qualifications, work 4 

history, safety performance, and price in analyzing and awarding the bids 5 

received.  All three of the bids were inclusive of the scrap value of the equipment. 6 

Q. How much did it cost to decommission and dismantle Carlsbad? 7 

A. The final cost for the decommissioning and dismantling of Carlsbad was 8 

$201,212 total company and $55,698 NM retail. 9 

Q. Did SPS put any of the decommissioned equipment for sale on the market? 10 

A. Yes.  SPS put the equipment out for bid, but there were no interested parties.  11 

Accordingly, SPS did not recover any funds from the decommissioned equipment.  12 

Q. Does this conclude your pre-filed direct testimony? 13 

A. Yes. 14 
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Case No. 19-00170-UT
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PURCHASE AND SALE AGREEMENT 

This Purchase and Sale Agreement, dated as of March 6, 2017 (this “Agreement”), is 
between ESI Energy, LLC, a Delaware limited liability company (“Seller”), and Southwestern 
Public Service Company, a New Mexico corporation (“Buyer”). 

W I T N E S S E T H: 

WHEREAS, Hale Petersburg Wind, LLC, a Delaware limited liability company (the 
“Company”), is developing the approximately 478 megawatt target nameplate capacity wind 
farm known as the Hale Wind Energy Project located in Hale County, Texas (the “Project”); 

WHEREAS, the Company is a direct, wholly-owned subsidiary of Seller; and 

WHEREAS, Seller desires to sell to Buyer, and Buyer desires to purchase from Seller, 
the Shares (as defined below) on the Closing Date (as defined below) on the terms and subject to 
the conditions set forth in this Agreement. 

NOW, THEREFORE, in consideration of the premises and the mutual representations, 
warranties, covenants and agreements in this Agreement, and for other good and valuable 
consideration, the receipt and sufficiency of which are hereby acknowledged, the Parties hereby 
agree as follows: 

ARTICLE I 
 

DEFINITIONS AND CONSTRUCTION 

Section 1.1 Definitions. As used in this Agreement, the following capitalized 
terms have the meanings set forth below: 

“1933 Act” means the Securities Act of 1933, as amended. 

“Action” means any legal, administrative, arbitral, mediation or other alternative dispute 
resolution procedure or other action, proceeding, claim, assessment, audit, inquiry or similar 
investigation before any court, arbitrator or other Governmental Authority, in all cases whether 
in law or in equity. 

“Affiliate” means, with respect to any Person, any other Person that directly or indirectly 
through one or more intermediaries, controls, is controlled by or is under common control with 
such Person. For purposes of this definition, “control” of a Person means the power, direct or 
indirect, to direct or cause the direction of the management and policies of such Person whether 
through ownership of voting securities or ownership interests, by Contract or otherwise. 

“Agreement” is defined in the introduction to this Agreement. 

“ALTA” means the American Land Title Association. 
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“Assets” of any Person means all assets and properties of every kind, nature, character 
and description (whether real, personal or mixed, whether tangible or intangible and wherever 
situated), including the related goodwill, which assets and properties are operated, owned or 
leased by such Person. 

“Bankruptcy Event” shall be deemed to occur, with respect to any Person, if (a) that 
Person shall commence any case, proceeding or other voluntary action seeking to have an order 
for relief entered with respect to it, or seeking to adjudicate it bankrupt or insolvent, or seeking 
liquidation, arrangement, adjustment, winding-up, reorganization, dissolution, composition under 
the Bankruptcy Law or other relief with respect to it or its debts, (b) such Person shall apply for, 
or consent or acquiesce to, the appointment of, a receiver, administrator, administrative receiver, 
liquidator, sequestrator, trustee or other official with similar powers for itself or any substantial 
part of its assets, (c) such Person shall make a general assignment for the benefit of its creditors, 
(d) an involuntary case shall be commenced seeking liquidation or reorganization of such Person 
under the Bankruptcy Law, or seeking issuance of a warrant of attachment, execution or 
distraint, or any similar proceedings shall be commenced against such Person under any other 
applicable law and (i) such Person consents to the institution of the involuntary case against it, 
(ii) the petition commencing the involuntary case is not timely controverted, (iii) the petition 
commencing the involuntary case is not dismissed within 45 days of its filing, (iv) an interim 
trustee is appointed to take possession of all or a portion of the property, and/or to operate all or 
any part of the business of such Person and such appointment is not vacated within 45 days, or 
(v) an order for relief shall have been issued or entered therein, (e) a decree or order of a court 
having jurisdiction in the premises for the appointment of a receiver, administrator, 
administrative receiver, liquidator, sequestrator, trustee or other official having similar powers, 
over such Person or all or a part of its property shall have been entered, (f) any other similar 
relief shall be granted against such Person under any applicable Bankruptcy Law, or such Person 
shall file a petition or consent or shall otherwise institute any similar proceeding under any other 
applicable law, or shall take any action in furtherance of, or indicating its consent to, approval of, 
or acquiescence in any of the acts set forth above in this definition, or (g) such Person shall 
generally not, or shall be unable to, or shall admit in writing its inability to, pay its debts as they 
become due. 

“Bankruptcy Law” means Title 11, United States Code, and any other existing or future 
law (or any successor law or statute) of any jurisdiction, domestic (including state and federal) or 
foreign, relating to bankruptcy, insolvency, reorganization, conservatorship, moratorium or 
similar law for the relief of debtors.  

“Beginning of Construction Guidance” means solely the guidance issued by the Internal 
Revenue Service in Notice 2013-29, as clarified by Notice 2013-60, Notice 2014-46, Notice 
2015-25, Notice 2016-31 and Notice 2017-04, but not including, for the avoidance of doubt, any 
amendment thereof or successor thereto. 

“Benefit Plan” means (a) “employee benefit plan,” as such term is defined in 
Section 3(3) of ERISA, (b) each plan that would be an employee benefit plan if it was subject to 
ERISA, such as plans for directors, (c) each bonus, deferred compensation, equity or incentive 
compensation plan, (d) each employment, consulting, severance pay, change in control or other 
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plan, arrangement, policy or commitment and (e) any holiday, vacation or personal time-off 
practice or workers compensation plan or program. 

“Bonita Approval” means the situation where “Company” has either obtained “State 
Regulatory Approval” or otherwise waived its rights, or is deemed to have waived its rights, to 
terminate the Bonita PPA in accordance with section 6.1 of the Bonita PPA.  For purposes of this 
definition, the terms “Company” and “State Regulatory Approval” will have the meanings given 
to such terms in the Bonita PPA on the date hereof. 

“Bonita Elective Termination Waiver” means the “Company” has waived, or is deemed 
to have waived, its rights to terminate the Bonita PPA pursuant to section 6.2 of the Bonita PPA. 
For purposes of this definition, the term “Company” will have the meaning given to such term in 
the Bonita PPA on the date hereof. 

“Bonita PPA” means that certain Wind Energy Purchase Agreement, dated March 6, 
2017, between Southwestern Public Service Company and Bonita Wind Energy, LLC. 

“Bonita Regulatory Termination” means the termination of the Bonita PPA pursuant to 
section 6.1 of the Bonita PPA. 

“Books and Records” means any and all documents, reports, studies, external, material 
correspondence, maps, surveys, and other business records necessary or useful to the Business 
that are generated or obtained by Seller or the Company. 

“Business” means the development of the Project by the Company, including the 
Development Work. 

“Business Day” means a day other than Saturday, Sunday or any day on which banks 
located in the State of New York are authorized or obligated to close. 

“Buyer” is defined in the introduction to this Agreement. 

“Buyer Group” is defined in Section 7.2. 

“Buyer’s Regulatory Approval” means the following approvals, if requested by Buyer 
pursuant to this Agreement, from the following Governmental Authorities on the same terms and 
conditions requested by Buyer (including in each case subject to any supplement or other 
modifications to any such request as contemplated by Section 6.9(b)) and any additional terms 
and conditions reasonably satisfactory to Buyer: (a) the written approval of the NMPRC and the 
PUCT for Buyer, or Affiliate of Buyer, to acquire (e.g., purchase), own, construct, operate, and 
maintain the Project, and for Buyer or its Affiliate to recover the costs of the Project for the 
period between the date the Project begins commercial operation and the date the costs of the 
Project are included in Buyer’s rates; and (b) the NMPRC’s and the PUCT’s approval of any 
affiliated transaction approvals requested by Buyer. 

“Buyer Released Parties” is defined in Section 6.15(a). 

“Buyer Releasing Parties” is defined in Section 6.15(b). 
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“Claim” means any demand, claim or Action. 

“Closing” means the closing of the transactions contemplated by this Agreement, as 
provided for in Section 2.3. 

“Closing Date” means the date on which Closing occurs. 

“Code” means the Internal Revenue Code of 1986, as amended. 

“Commercially Reasonable Efforts” means efforts that are designed to enable a Party to 
satisfy a matter relating to, or condition contemplated by, this Agreement and which do not 
require the performing Party to expend any funds or assume liabilities other than expenditures 
and liabilities which are customary and reasonable in nature and amount in the context of such 
matter or condition. 

“Company” is defined in the recitals to this Agreement. 

“Company Assignment Agreement” means an assignment and transfer of the Shares, 
substantially in the form annexed as Exhibit A. 

“Confidentiality Agreement” means the mutual confidentiality agreement, dated January 
30, 2017, among NextEra Energy Resources Acquisitions, LLC, a Delaware limited liability 
company, Buyer and Vestas – American Wind Technology, Inc., a California corporation. 

“Consent” means a consent, approval, authorization, waiver, filing, notice, registration, 
declaration or similar action of, with or by any Person. 

“Construction Ready” means that (a) the Development Work shall have been completed 
by Seller pursuant to Section 6.6 (except as set forth in Schedule 6.6 and any other aspects of the 
Development Work that Buyer has, in each case in its sole discretion, waived in writing or 
agreed with Seller in writing would be performed by Seller or Buyer, in either case at Seller’s 
cost, after Closing), (b) the representations and warranties set forth in Section 4.5(c) shall be true 
and correct in all respects and (c) except as set forth in Schedule 6.6, the Company has 
ownership of, or the right to use, all Assets and Permits necessary to enable a Sufficient Project 
to be acquired, located, developed, constructed, installed, interconnected, completed, operated 
and maintained on the Site (other than non-discretionary ministerial Permits that are not 
necessary prior to Closing). 

“Continuing Support Instrument” is defined in Section 6.171.01(c)(i). 

“Continuing Support Obligation” is defined in Section 6.171.01(c). 

“Contract” means any legally binding contract, agreement, lease, license, evidence of 
Indebtedness, mortgage, indenture, purchase order, binding bid, letter of credit, security 
agreement or other legally binding commitments, arrangements, undertakings or understandings, 
whether oral or written, but excludes Governmental Approvals. 

“Contracting Parties” is defined in Section 8.13. 
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“Data Site” means the electronic documentation site established in connection with the 
transactions contemplated by this Agreement. 

“Default” means, with respect to any Person, any circumstance, event or condition that 
would constitute, with or without notice or the passage of time or both, a violation, breach, 
default, or give rise to any right of termination, cancellation, prepayment, suspension, limitation, 
revocation, purchase, re-purchase or acceleration. 

“Designated Representations” means the representations and warranties contained in 
Section 3.1 (Organization), Section 3.2 (Authority; Enforceability), Section 3.3(a) (No Conflicts 
with Organizational Documents), Section 3.6 (Brokers), Section 4.1 (Organization), , 
Section 4.3(a) (No Conflicts with Organizational Documents), Section 4.4 (Capitalization), 
Section 4.7 (Subsidiaries), Section 4.11 (Taxes), Section 4.18 (Brokers), Section 4.20 (Employee 
Benefits), Section 5.1 (Organization), Section 5.2 (Authority; Enforceability), Section 5.3(a) (No 
Conflicts with Organizational Documents), and Section 5.6 (Brokers). 

“Design Package” is set forth in Schedule 1.1–DP. 

“Development Work” is defined in Section 6.6. 

“Dispute Notice” is defined in Section 7.6(b). 

“Environmental Claim” means any Claim or Loss arising out of or related to Hazardous 
Materials, environmental or workplace contamination or pollution, or any violation or alleged 
violation of Environmental Law. 

“Environmental Law” means the Comprehensive Environmental Response, 
Compensation and Liability Act, 42 U.S.C. § 9601 et seq.; the Resource Conservation and 
Recovery Act, 42 U.S.C. § 6901 et seq.; the Federal Water Pollution Control Act, 33 U.S.C. § 
1251 et seq.; the Clean Air Act, 42 U.S.C. § 7401 et seq.; the Toxic Substances Control Act, 15 
U.S.C. §§ 2601 through 2629; the Oil Pollution Act, 33 U.S.C. § 2701 et seq.; the Emergency 
Planning and Community Right-to-Know Act, 42 U.S.C. § 11001 et seq.; the Bald and Golden 
Eagle Protection Act (16 U.S.C. §§ 668–668d); the Migratory Bird Treaty Act (16 U.S.C. §§ 
703–712); the Safe Drinking Water Act, 42 U.S.C. §§ 300f through 300j; the Occupational 
Safety and Health Act, 29 U.S.C. § 651 et seq.; the Hazardous Materials Transportation Act, 49 
U.S.C. § 5101 et seq.; and all other Laws (including implementing regulations promulgated 
pursuant thereto) of any Governmental Authority having jurisdiction over the assets in question 
addressing pollution control or protection of Protected Species, the environment, wildlife, plants, 
natural resources, or human health, each as amended from time to time. 

“EPC Permits” is defined in Section 6.6(a). 

“Equity Interests” means capital stock, partnership, membership or trust interests, shares 
or units (whether general or limited), and any other interest or participation that confers on a 
Person the right to receive a share of the profits and losses of, or distribution of assets of, the 
issuing entity. 
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“Equity Securities” means (a) Equity Interests, (b) subscriptions, calls, warrants, options 
or commitments of any kind or character relating to, or entitling any Person to acquire, any 
Equity Interests, and (c) securities convertible into or exercisable or exchangeable for Equity 
Interests. 

“ERISA” means the Employee Retirement Income Security Act of 1974. 

“Excluded Liabilities” means (a) any Liabilities relating to the Project or any present or 
former developer, owner or operator of the Project incurred prior to the Closing Date whether 
fixed, contingent or otherwise, known or unknown, (b) any Liability for Taxes of the Company 
or Seller to the extent attributable to any Pre-Closing Tax Period, (c) any Liability of the 
Company or Seller for costs and expenses incurred for the purpose of executing and performing 
this Agreement and the transactions contemplated hereby, and (d) any Liability under the Land 
Contracts, Permits, Permit applications or Contracts to which the Company is a party at Closing 
to the extent, with respect to each of (a) and (d), such Liability, but for Default by Seller or the 
Company or a waiver or extension given to or by Seller or the Company, would or should have 
been paid, performed or otherwise discharged on or prior to the Closing Date or to the extent 
such Liability arises out of any such Default, waiver or extension given to or by Seller or the 
Company. 

“Exclusivity Period” is defined in Section 2.9. 

“Final Order” means a final order of a court of competent jurisdiction, (a) from which 
there is no right of appeal to a higher court or (b) all applicable time periods during which an 
appeal may be made have expired. 

“Final Site Plan” is defined in Section 6.6(l). 

“FPA” means the Federal Power Act, as amended. 

“Fraud” means a willful and intentional misrepresentation of material facts which 
constitutes common law fraud under the Laws of the State of New York. 

“GAAP” means generally accepted accounting principles in the United States of 
America. 

“Generator Interconnection Agreement” means that certain Interconnection Agreement 
(GEN-2012-020), dated May 29, 2014, among Hale Wind Energy, LLC, SPP, and Southwestern 
Public Service Company. 

“Governmental Approval” means licenses, permits, certificates of authority, 
authorizations, approvals, registrations, franchises and similar consents and orders issued or 
granted by a Governmental Authority. 

“Governmental Authority” means any court, tribunal, arbitrator, authority, agency, 
commission, official or other instrumentality of the United States or any state, county, city or 
other political subdivision or similar governing entity, and including any governmental, quasi-
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governmental or non-governmental body administering, regulating or having general oversight 
over natural gas, electricity, power or other markets. 

“Hazardous Material” means any substance, pollutant, contaminant, chemical, material 
or waste that is regulated under any Environmental Law, or which is deemed or may be deemed 
hazardous, dangerous, damaging or toxic to living things or the environment, and shall include, 
without limitation, any flammable, explosive, or radioactive materials, hazardous materials, 
radioactive wastes, hazardous wastes, hazardous or toxic substances or related materials, 
polychlorinated biphenyls, petroleum products, fractions and by-products thereof, radon; 
asbestos and asbestos-containing materials, medical waste, solid waste, and any excavated soil, 
debris, or groundwater that is contaminated with such materials. 

“IE Threshold” is defined in Section 6.14. 

“Implement” or “Implemented” means to own, develop, construct, finance, operate 
and/or maintain. 

“Indebtedness” means any of the following: (a) any indebtedness for borrowed money, 
(b) any obligations evidenced by bonds, debentures, notes or other similar instruments, (c) any 
obligations to pay the deferred purchase price of property or services, except trade accounts 
payable and other current liabilities arising in the Ordinary Course of Business, (d) any 
obligations as lessee under capitalized Leases, (e) any obligations, contingent or otherwise, under 
acceptance, letters of credit or similar facilities, and (f) any guaranty of any of the foregoing. 

“Indemnified Party” means a Person entitled to be indemnified by another Person 
pursuant to the terms of this Agreement. 

“Indemnifying Party” means a Person required to indemnify another Person pursuant to 
the terms of this Agreement. 

“Indemnity Amount Payable” means any Indemnity Claim Amount which has become 
an Indemnity Amount Payable in accordance with Article VII, plus interest on such Indemnity 
Claim Amount at the Interest Rate from the date that is thirty (30) days after it becomes an 
Indemnity Amount Payable. 

“Indemnity Cap” means an amount equal to twenty-five million four hundred sixty-eight 
thousand dollars ($25,468,000). 

“Indemnity Claim” means any claim made for indemnification in accordance with 
Article VII. 

“Indemnity Claim Amount” means the amount of Losses claimed in any Notice of 
Claim, which amount, if not finally determined, may be a good faith estimate of the Losses that 
may be subject to indemnification pursuant to this Agreement. 

“Indemnity Exception” is defined in Section 6.14. 

“Initial Payment” is defined in Section 2.2(b). 
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“Intellectual Property” means the following intellectual property rights, both statutory 
and common law rights, if applicable, to the extent relating to the Project: (a) copyrights, 
registrations and applications for registration thereof, (b) trademarks, service marks, trade names, 
slogans, domain names, logos, trade dress, and registrations and applications for registrations 
thereof, (c) patents, as well as any reissued and reexamined patents and extensions corresponding 
to the patents, and any patent applications, as well as any related continuation, continuation in 
part and divisional applications and patents issuing therefrom, and (d) trade secrets and 
confidential information, including ideas, designs, concepts, compilations of information, 
methods, techniques, procedures, processes and other know-how, whether or not patentable. 

“Interest Rate” means the higher of (a) a rate of interest per annum equal to the prime 
rate (as published in the Wall Street Journal) as in effect from time to time plus fifty (50) basis 
points and (b) a rate of interest per annum equal to eight percent (8%). 

“Knowledge” means, when used in a particular representation in this Agreement with 
respect to Seller, the actual knowledge of the individuals listed on Schedule 1.1–K together with 
such knowledge as such individuals should reasonably have obtained in the ordinary course of 
their duties. 

“Land Contracts” means the Project Leases and all separate options, easements and 
licenses (other than the Project Leases) executed for purposes of providing the Company or, with 
respect to the Purchased Assets, an Affiliate of Seller with rights in the nature of an option, 
easement or license in real property, as amended, modified and/or supplemented to date, 
individually or collectively as the context requires. 

“Laws” means all laws, statutes, rules, regulations, ordinances, orders, decrees, court 
decisions, and other pronouncements having the effect of law of any Governmental Authority. 

“Lease Amendment” means an amendment to a Project Lease substantially in the form 
attached hereto as Exhibit E or such other form that is acceptable to Buyer in its reasonable 
discretion. 

“Leases” means all leases, subleases, easements, rights to occupy or use and other 
arrangements with respect to real property, including, in each case, all amendments, 
modifications and supplements thereto and waivers and Consents thereunder. 

“Liability” means all debts, liabilities, obligations, Contracts and commitments, whether 
known or unknown, asserted or unasserted, fixed, absolute or contingent, matured or unmatured, 
accrued or unaccrued, liquidated or unliquidated, due or to become due, whenever or however 
arising (including, whether arising out of any Contract or tort based on negligence, strict liability 
or otherwise). 

“Lien” means, with respect to any property or other assets of a Person, any lien, charge, 
claim, community property interest, pledge, mortgage, hypothecation, condition, equitable 
interest, option, security agreement, deed of trust, encumbrance, easement, encroachment, 
license, sublicense, right of first refusal, right of first offer, or other restriction of any kind, 
including any restrictions on use, voting, transfer receipt of income or exercise of any other 
attribute of ownership. 
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“Loss” means any and all actual losses, Liabilities, amounts paid in settlement, damages, 
fines, penalties, costs, charges, Taxes, obligations, demands, fees, interest, and expenses 
(including court costs and reasonable fees of attorneys, accountants and other experts in 
connection with any Claim). 

“Material Adverse Effect” means an event, change, occurrence, circumstance, condition, 
development or effect, which, individually or when taken together with the effect of all other 
events, changes, occurrences, circumstances, conditions, developments or effects has had or 
would reasonably be expected to have a material adverse effect on the business, assets, 
properties, liabilities, condition (financial or otherwise) of the Project or the Company; provided, 
however, that the following will not be considered when determining whether a Material 
Adverse Effect has occurred: any event, change, occurrence, circumstance, condition, 
development or effect (or events, changes, occurrences, circumstances, conditions, developments 
or effects taken together) resulting from (a) any change generally affecting the international, 
national or regional electric generating, transmission or distribution industry, (b) any change 
generally affecting the international, national or regional wholesale or retail markets for electric 
power, (c) any change generally affecting the wind-generated energy business generally, except 
to the extent such effect has a materially disproportionate effect on the Company as compared to 
other similarly situated wind development projects, (d) any change in general regulatory or 
political conditions, including any engagements of hostilities, acts of war or terrorist activities or 
changes imposed by a Governmental Authority associated with additional security, (e) any 
change in any Laws (including Environmental Law), GAAP or industry standards, (f) any 
change in the financial condition, prospects, or results of operation of the Company caused solely 
by the sale of the Company to Buyer from Seller, (g) any change in the financial, banking, or 
securities markets (including any suspension of trading in, or limitation on prices for, securities 
on the New York Stock Exchange, American Stock Exchange, or Nasdaq Stock Market) or any 
change in the general national or regional economic or financial conditions, (h) any actions 
required to be taken pursuant to or in accordance with this Agreement, or (i) the announcement 
of the execution of this Agreement or the sale of the Project, or the pendency of or 
consummation of the transactions contemplated hereby, including any termination of, reduction 
in or similar negative impact on relationships, contractual or otherwise, with any customers, 
suppliers, distributors, partners or employees of the Company, to the extent due to the 
announcement and performance of this Agreement or the identity of Buyer, or the consummation 
of the transactions contemplated hereby. For the avoidance of doubt, any change in the business, 
financial condition, prospects, or results of operations of Buyer, or any of its Affiliates or any 
change in any business transaction between Buyer or any of its Affiliates will not be considered 
when determining whether a Material Adverse Effect has occurred. 

“Material Portion” means, in the case of a portion of the Project, either (1) a project 
equal to or greater than 150 MW or (2) a project that, when combined with all other portions of 
the Project in respect of which a notice to proceed has been issued under a balance of plant 
contract, engineering procurement and construction contract or similar agreement, equals or 
exceeds 200 MW. 

“Material Reports” means the reports listed on Schedule 4.25(b). 
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“Mineral Rights” means all mineral or subsurface rights or interests affecting or 
encumbering the Real Property Interests or any portion thereof. 

“NMPRC” means the New Mexico Public Regulation Commission or any successor 
agency thereto. 

“Nonparty Affiliates” is defined in Section 8.13. 

“Notice of Claim” means a notice by one Party to the other of a claim for indemnification 
in accordance with Article VII. 

“Objection” is defined in Section 2.7(d)(i).  

“Ordinary Course of Business” means, with respect to any Person, its ordinary course of 
business consistent with its past practice to the extent such practices are consistent with Prudent 
Wind Industry Practices. 

“Organizational Documents” means, with respect to any Person, the articles or 
certificate of incorporation or organization and by-laws, the limited partnership agreement, the 
partnership agreement or the limited liability company agreement, member control agreement, 
trust agreement, or other organizational documents of such Person, including (a) any 
shareholder, voting trust or similar Contract and (b) any that are required to be registered or kept 
in the place of incorporation, organization or formation of such Person and which establish the 
legal personality or governance of such Person and all authorizing consents, minutes, resolutions, 
powers of attorney and other similar organizational records of such Person in connection with 
any of the foregoing. 

“Other Seller Entity” or “Other Seller Entities” means, with respect to Seller each 
Person that is (a) a direct or indirect Affiliate of Seller or (b) directly or indirectly twenty percent 
(20%) or more owned by Seller, an Affiliate of Seller, or any combination of Seller or Affiliates 
of Seller, assuming for purposes of this test that any and all options, warrants and other rights 
held directly or indirectly by Seller or any Affiliate of Seller and convertible or potentially 
convertible into an equity interest in such Person have been exercised or converted, as 
applicable. 

“Parties” means collectively, Buyer and Seller. 

“Permits” means those Governmental Approvals set forth on Schedule 4.15. 

“Permitted Lien” means (a) any Lien for Taxes not yet due and payable, (b) any Lien 
that, individually or in the aggregate, (i) is of a nature commonly existing with respect to 
properties of a similar character and (ii) does not interfere in any material respect with the 
Company’s ability to locate, interconnect, erect, construct, operate and maintain, on the Site, a 
Sufficient Project, (c) the terms and conditions of the Purchased Contracts and the Permits listed 
on Part I of Schedule 4.15, (d) any Lien that is (or will be) released on or prior to Closing, (e) 
restrictions on transfer of the Equity Interests of the Company under any applicable securities 
Law or the Organizational Documents of the Company, (f) (i) as of any date prior to the Closing 
Date, any Lien identified in any Title Commitment delivered to Buyer, and (ii) as of the Closing 
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Date and any date thereafter, any Lien identified in any Title Commitment reasonably 
satisfactory to Buyer in accordance with Section 2.7(d), (g) subject to Section 2.8(a)(v), any 
Mineral Rights (i) that individually or in the aggregate would not reasonably be expected to 
currently interfere in any material respect with the Company’s ability to locate, interconnect, 
erect, construct, operate and maintain, on the Site, a Sufficient Project, provided that if Buyer has 
not exercised its termination right in accordance with Section 2.8(a)(v) such Mineral Rights shall 
be deemed not to currently interfere in any material respect with the Company’s ability to locate, 
interconnect, erect, construct, operate and maintain, on the Site, a Sufficient Project and (ii) with 
respect to which the Title Company is willing to issue all endorsements related thereto required 
for the Proforma Title Policy, (h) any other Lien created or permitted with the written consent of 
Buyer in its sole discretion, (i) the matters identified on Schedule 1.1–PL, and (j) any exception 
to title appearing on the Title Commitment or Survey which is not identified by Buyer as an 
Objection in the manner and in the timeframe described in Section 2.7(d)(i). 

“Person” means any natural person, corporation, general partnership, limited partnership, 
limited liability company, proprietorship, other business organization, trust, union, association or 
Governmental Authority. 

“Pre-Closing Asset Transfer” is defined in Section 6.7. 

“Pre-Closing Tax Period” means (a) all Tax periods ending on or before the Closing 
Date and (b) the portion of any Straddle Period ending on the Closing Date. 

“Production Tax Credits” has the meaning set forth in Section 45 of the Code. 

“Proforma Title Policy” means a pro forma Texas Form T-1 Owner’s Policy of Title 
Insurance, committing to insure the Real Property Interests in the amount of the fair market value 
of the Project or other amount specified by Buyer and issued by the Title Company, subject only 
to the Permitted Liens and otherwise in form and substance satisfactory to Buyer and providing 
for full extended coverage over all general title exceptions contained in such policy and the 
following special endorsements: owner’s comprehensive, zoning, survey, access, contiguity, 
non-imputation, tax parcel, subdivision, deletion of mandatory arbitration, location, 
environmental, utility facility, development of minerals, successor-in-interest and Sears 
endorsement and all applicable ALTA 36 Series energy project-specific endorsements and any 
other endorsements reasonably requested by Buyer and such additional affirmative coverage as 
Buyer may reasonably request, in each case, that is available in the State of Texas. 

“Project” is defined in the recitals to this Agreement. 

“Project Leases” means all Leases of real property with respect to the Project, including 
but not limited to (a) wind Leases or easements executed in favor of the Company or an Affiliate 
of Seller for purposes of creating a leasehold and/or easement interest in such real property, (b) 
easements for collection cable, crane path and access road routes executed in favor of the 
Company or Seller, and (c) electrical transmission line easement or access easement or right-of-
way in favor of the Company or an Affiliate of Seller. 

“Property Tax Agreements” means (i) the Tax Abatement Agreement between the 
County of Hale, Texas and Hale Wind Energy, LLC dated May 23, 2016, and (ii) the Agreement 
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for Limitation on Appraised Value of Property for School District Maintenance and Operations 
Taxes between Petersburg Independent School District and Hale Wind Energy, LLC dated 
November 17, 2016, in each case, as made available on the Data Site as of the date hereof. 

“Protected Species” means all species and their associated habitat protected by the 
Endangered Species Act, 16 U.S.C. § 1531 et seq., the Migratory Bird Treaty Act 16 U.S.C § 
703 et seq., the Bald and Golden Eagle Protection Act 16 U.S.C § 668 et seq., and applicable 
state and local counterparts, and their implementing regulations and guidance documents, each as 
amended from time to time. 

“Prudent Wind Industry Practices” means the practices, methods and acts engaged in or 
approved by a significant portion of the wind power industry in the United States in respect of 
the design, development, construction, commissioning, maintenance, financing, and operation of 
wind power energy generation facilities of comparable type and complexity to the Project that, at 
a particular time, in the exercise of reasonable judgment in light of the facts known or that should 
reasonably have been known at the time a decision was made, would have been expected to 
accomplish the desired result in a manner consistent with applicable Laws, regulations, codes, 
standards, equipment manufacturer’s recommendations, reliability, safety, environmental 
protection, economy and expedition. “Prudent Wind Industry Practices” does not necessarily 
mean the best practice, method, or standard of care, skill, safety and diligence in all cases, but is 
instead intended to encompass a range of acceptable practices, methods and standards. 

“PUCT” means the Public Utility Commission of Texas or any successor agency thereto. 

“PUHCA” means the Public Utility Holding Company Act of 2005, as amended. 

“Punchlist Holdback” is defined in Section 2.2(c). 

“Punchlist Items” is defined in Section 2.7(b)(ii). 

“Punchlist Items Terms and Conditions” is defined in Section 2.7(b)(ii). 

“Purchased Assets” is defined in Section 4.5(d). 

“Purchase Price” is defined in Section 2.2(a). 

“Purchased Contracts” is defined in Section 4.13(a). 

“Purchased Property” is defined in Section 6.5. 

“Real Property Interests” means the real property interests created under the Land 
Contracts and, if applicable, the Purchased Property. 

“Related Parties” is defined in Section 6.15(c)(ii). 

“Release” means any release, spill, emission, leaking, pumping, injection, deposit, 
pouring, emptying, leaching, dumping, disposal or discharge of any Hazardous Materials into the 
environment or workplace, and otherwise as defined in any Environmental Law. 
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“Released Claims” is defined in Section 6.15(c)(i). 

“Reports” is defined in Section 4.25. 

“Representatives” means, as to any Person, its officers, directors, shareholders, partners, 
members, owners, employees, counsel, accountants, financial advisors, consultants, agents and 
other representatives. 

“Required Consents” is defined in Section 2.7(b)(ix). 

“Required Estoppels” is defined in Section 2.7(b)(xiii). 

“Required Update Schedules” means each of Schedule 2.7(b)(ix) (Required Consents), 
Schedule 4.5(f) (Meteorological Towers and Equipment), Schedule 4.10 (Unaudited Balance 
Sheet), Schedule 4.13(a) (Purchased Contracts), Schedule 4.13(b) (Support Obligations), 
Schedule 4.14(a) (Land Contracts), Schedule 4.14(g) (Zoning), Schedule 4.15 (Permits), 
Schedule 4.16 (Environmental Matters), Schedule 4.21 (Wind Data), Schedule 4.25(a) (Reports),   
Schedule 1.1–DP (Design Package), and Schedule PND (Primavera Network Diagram). 

“Schedules” means the disclosure schedules for this Agreement delivered pursuant to 
Section 6.14. 

“Scope of Work” means the work described in, or that would in the Ordinary Course of 
Business be expected to be completed to achieve the work described in (a) Schedule 1.1–DP, as 
the same is updated from time to time in accordance with Section 6.14, (b) Schedule PND, as the 
same is updated from time to time in accordance with Section 6.14 and (c) Section 6.6. 

“Seller” is defined in the introduction to this Agreement. 

“Seller Group” is defined in Section 7.3. 

“Seller Released Parties” is defined in Section 6.15(b). 

“Seller Releasing Parties” is defined in Section 6.15(a). 

“Shared Contracts” is defined in Section 4.13(g). 

“Shares” means one hundred percent (100%) of the Equity Interests in the Company. 

“Site” means the site on which the Project will be constructed in Hale County, Texas and 
Floyd County, Texas with a targeted nameplate capacity of at least 478 megawatts, which Site, 
as of the Closing Date, consists of the Real Property Interests. 

“Special Damages” is defined in Section 8.12(c). 

“SPP” means the Southwest Power Pool, Inc., or its successors. 

“Straddle Period” means a taxable period beginning before and ending after the Closing 
Date. 
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“Subsequent Wind Farm” means any wind farm of which any wind turbine included in 
such wind farm is located within (a) five (5) miles in front of any wind turbine included in the 
Project, as measured from the prevailing wind direction, with such wind direction being the 
angles between 168 degrees and 281 degrees north (with north being zero degrees), or (b) within 
two (2) miles of any wind turbine included in the Project in all other directions. 

“Sufficient Project” means a Construction Ready Project (that shall have incorporated 
the Scope of Work) and includes a total of approximately two hundred thirty nine (239) two (2) 
megawatt wind turbines with an aggregate nameplate capacity of not less than 478 megawatts 
such wind turbines to be sited in a reasonably contiguous manner on the Real Property Interests, 
fifteen (15) alternate sites on the Real Property Interests for wind turbines that are reasonably 
contiguous to such planned turbine sites, in each case, consistent with and in accordance with all 
Laws, the Buyer’s Regulatory Approval and Prudent Wind Industry Practices, and the ability to 
locate each of the following on the Real Property Interests in no particular manner: substations, 
collection circuits, an operations and maintenance building, transmission lines (that can service 
the Project), and other windpower-related facilities, in each case, consistent with and in 
accordance with all Laws, the Buyer’s Regulatory Approval and Prudent Wind Industry 
Practices, and reasonably sufficient legal and physical access to and among the Real Property 
Interests, in each case, consistent with and in accordance with all Laws, the Buyer’s Regulatory 
Approval and Prudent Wind Industry Practices. 

“Support Obligations” means, collectively, each guaranty, letter of credit, indemnity, 
escrow, performance or surety bond or similar credit support arrangement issued by or for the 
account of Seller or any of its respective Affiliates, in relation to the Company or the Project. 

“Support Obligor” is defined in Section 6.171.01(a). 

“Survey” means a survey of the real property covered by the Land Contracts certified to 
Buyer and the Title Company, in form and substance reasonably acceptable to Buyer, sufficient 
for the Title Company to provide survey coverage in any title policy issued in accordance with 
the Proforma Title Policy, and in compliance with the “2016 Minimum Standard Detail 
Requirements for ALTA/NSPS Land Title Surveys” jointly established and adopted by ALTA 
and the National Society of Professional Surveyors effective February 23, 2016 showing and 
including optional items 1, 3, 4, 7(a), 7(c), 8, 11, 13, 14, 16, 17, 18, 19 and 20 and disclosing the 
location of all improvements, plottable easements, encroachments, roadways, utility lines, set 
back lines and other matters shown customarily on such windpark surveys, and showing access 
affirmatively to public streets and roads, and certified by a surveyor licensed in the State of 
Texas reasonably satisfactory to the Title Company and Buyer. 

“Tax” or “Taxes” means any federal, state, local or foreign income, gross receipts, ad 
valorem, sales and use, employment, social security, disability, occupation, property, severance, 
value added, transfer, capital stock, excise, withholding, premium, occupation or other taxes, 
levies or other like assessments, customs, duties, imposts, charges surcharges or fees imposed by 
or on behalf of any Governmental Authority, including any interest, penalty thereon or addition 
thereto. 
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“Tax Authority” means, with respect to any Tax, the governmental entity or political 
subdivision thereof that imposes such Tax, and the agency (if any) charged with the collection of 
such Tax for such entity or subdivision. 

“Tax Law Change” means: 

(a) a bill has been passed by either house of the United States Congress and, 
in either case, is reasonably likely to be enacted into law (taking into account for this 
purpose any direct, written opposition issued, published, announced or otherwise publicly 
disseminated by the other house of the United States Congress or the Executive Branch); 

(b) a bill has been reported by the House Ways and Means Committee or 
Senate Finance Committee and, in either case, is reasonably likely to be enacted into law 
(taking into account for this purpose any direct, written opposition issued, published, 
announced or otherwise publicly disseminated by the other house of Congress or the 
Executive Branch); 

(c) any change in or amendment to the Code or other Federal income tax 
Law; 

(d) the issuance of proposed, temporary, or final Treasury Regulations; 

(e) any change in the interpretation of the Code or Treasury Regulations by a 
controlling decision of the United States Tax Court, United States District Court, United 
States Court of Appeals or United States Supreme Court; or 

(f) any binding guidance, notice, announcement or regulation issued by the 
Treasury, IRS or any other Governmental Authority that applies to taxpayers generally; 

in the case of each of clause (a) through (f) after the date hereof that (x) directly affects the 
availability or projected amount of, or valuation by Buyer as of the date hereof of, production tax 
credits or other tax benefits or credits, and (y) Buyer has determined, in its good faith judgment 
after consultation with tax counsel, will have a material adverse effect on (i) the Project, the 
Company, (ii) Buyer’s base case economic expectations in respect of the Project or the 
Company, or (iii) the levelized cost of energy in respect of the Project. 

“Tax Return” means any report, form, claim for refund, return, statement or other 
information (including any amendments) required to be supplied to any Tax Authority with 
respect to Taxes, including information returns, any amendments thereof or schedule or 
attachment thereto. 

“Third Party Acquisition” is defined in Section 2.9. 

“Third Party Claim” is defined in Section 7.5(a). 

“Threshold” is defined in Section 7.4(c). 
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“Title Commitment” means a Texas Form T-7 Commitment for Title Insurance to be 
prepared by the Title Company and issued to the Company for each parcel of real property 
covered by the Land Contracts and, if applicable, the Purchased Property, committing to insure 
the Real Property Interests and showing all Liens disclosed in the official records of Hale 
County, Texas and Floyd County Texas and that sets out the real estate legal description and the 
record title holder and also describes all mortgages, judgments, tax liens and other liens, Taxes, 
estates, life estates and other reservations by will or conveyance, all Liens of record as disclosed 
in the official records of Hale County, Texas and Floyd County Texas (including easements and 
government regulations), and other proceedings affecting title (together with a legible copy of all 
such underlying documents, including all maps and plats). 

“Title Company” means Stewart Title Guaranty Company or such other title company as 
agreed to by the Parties. 

“TLC Determination Period” is defined in Section 6.3(b). 

“TLC Notice” is defined in Section 6.3(b). 

“TLC Termination Notice” is defined in Section 6.3(b). 

“Transfer Taxes” means all transfer, sales, use, goods and services, value added, 
documentary, stamp duty, gross receipts, excise, transfer and conveyance Taxes and other similar 
Taxes, duties, fees or charges. 

“Unknown Claims” is defined in Section 6.15(c)(iii). 

“Update” is defined in Section 6.14. 

“USFWS” means the United States Fish and Wildlife Service or any successor agency 
thereto. 

“WEG” is defined in Section 6.6(m)(v). 

“Wind Data” means any and all wind speed data and other relevant wind characteristics 
data included, or included by reference, on Schedule 4.21 of this Agreement, or in the possession 
or control of Seller or any of its Affiliates or Representatives in respect to the Project, along with 
all supporting documentation. 

Section 1.2 Rules of Construction. 

(a) All article, section, subsection, schedule and exhibit references used in this 
Agreement are to articles, sections, subsections, Schedules and exhibits to this Agreement 
unless otherwise specified. The exhibits and Schedules attached to this Agreement 
constitute a part of this Agreement and are incorporated in this Agreement for all 
purposes. 

(b) If a term is defined as one part of speech (such as a noun), it will have a 
corresponding meaning when used as another part of speech (such as a verb). Unless the 
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context of this Agreement clearly requires otherwise, words importing the masculine 
gender will include the feminine and neutral genders and vice versa. The words 
“includes” or “including” will mean “including without limitation,” the words “hereof,” 
“hereby,” “herein,” “hereunder” and similar terms in this Agreement will refer to this 
Agreement as a whole and not any particular section or article in which such words 
appear. The term “will” and “shall” have the same meaning. Any reference to a Law 
includes any amendment thereof or any successor thereto and any rules and regulations 
promulgated thereunder. Any reference to a Contract will be to that Contract as it may 
have been amended, modified, supplemented or restated prior to the date hereof. 
Currency amounts referenced in this Agreement are in U.S. dollars. 

(c) Whenever this Agreement refers to a number of days, such number will 
refer to calendar days unless Business Days are specified. Whenever any action must be 
taken hereunder on or by a day that is not a Business Day, then such action may be 
validly taken on or by the next day that is a Business Day. For determining any period of 
time, “from” means “including and after,” “to” means “to but excluding” and “through” 
means “through and including.” 

(d) Any representation or warranty contained herein as to the enforceability of 
a Contract shall be subject to the effect of any bankruptcy, insolvency, reorganization, 
moratorium or other similar law affecting the enforcement of creditors’ rights generally 
and to general equitable principles (regardless of whether such enforceability is 
considered in a proceeding in equity or at law). 

(e) Each Party acknowledges that it and its attorneys have been given an equal 
opportunity to negotiate the terms and conditions of this Agreement and that any rule of 
construction to the effect that ambiguities are to be resolved against the drafting Party or 
any similar rule operating against the drafter of an agreement will not be applicable to the 
construction or interpretation of this Agreement. 

(f) The Parties shall act reasonably and in accordance with the principles of 
good faith and fair dealing in the performance of this Agreement. Unless expressly 
provided otherwise in this Agreement, where this Agreement requires the consent, 
approval, or similar action by a Party, such consent, approval or similar action shall not 
be unreasonably withheld, conditioned or delayed. 

(g) All accounting terms used herein and not expressly defined herein will 
have the respective meanings given such terms under GAAP. 

(h) Whenever this Agreement states that any document has been “made 
available,” unless otherwise expressly provided herein, that means the document was 
available in the Data Site prior to the date such statement is effective (or otherwise 
delivered to Buyer or any of its Affiliates prior to the date such statement is effective). 
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ARTICLE II 
 

PURCHASE AND SALE AND CLOSING 

Section 2.1 Purchase and Sale. On the terms and subject to the conditions set 
forth in this Agreement, on the Closing Date, Buyer shall purchase from Seller, and Seller shall 
sell to Buyer, all of the Shares free and clear of all Liens (other than those restrictions on transfer 
arising under securities Laws generally or the Organizational Documents of the Company). 

Section 2.2 Purchase Price; Initial Payment and Closing Payment. 

(a) The purchase price for the purchase and sale described in Section 2.1 shall 
be an amount equal to seventy-six million four hundred eighty thousand dollars 
($76,480,000) (the “Purchase Price”). 

(b) Initial Payment.  

(i) Unless this Agreement has previously been terminated pursuant to 
Section 2.8(a)(xiii), Buyer shall pay to Seller by wire transfer of immediately available 
funds (to such account or accounts as Seller will have notified Buyer of no later than two 
(2) Business Days prior to the date of such payment) an amount equal to four million 
seven hundred eighty thousand dollars ($4,780,000) (the “Initial Payment”), payable as 
follows: (i) two million three hundred ninety thousand dollars ($2,390,000) on the date 
that is five (5) Business Days after the last date on which this Agreement may be 
terminated pursuant to Section 2.8(a)(xiii) (the “Initial Tranche”) and (ii) two million 
three hundred ninety thousand dollars ($2,390,000) on September 30, 2017 (the “Final 
Tranche”); provided the Final Tranche will not be payable on such date (or any other 
date) if this Agreement has been terminated pursuant to any of the provisions provided in 
Section 2.2(b)(ii) below that obligate Seller to reimburse the Initial Payment. 

(ii) The Initial Payment shall be non-refundable except that if: 

(A)    this Agreement has been terminated pursuant to any of 
(A) Section 2.8(a)(iv), (B) Section 2.8(a)(vi), (C) Section 2.8(a)(vii) (solely if the 
condition incapable of being fulfilled is Section 2.7(a)(ii)), or 
(D) Section 2.8(a)(viii) (solely if the condition incapable of being fulfilled is 
Section 2.7(a)(ii)) and in any such case of (A)-(D) (x) a Bonita Approval has 
occurred, and (y) a Bonita Elective Termination Waiver has occurred;  

(B)   (1) this Agreement is terminated prior to the Closing Date 
pursuant to Section 2.8(a)(iv), Section 2.8(a)(vi), Section 2.8(a)(vii) (solely if the 
condition incapable of being fulfilled in Section 2.7(a)(ii)), or Section 2.8(a)(viii) 
(solely if the condition incapable of being fulfilled in Section 2.7(a)(ii)), (2) a 
Bonita Regulatory Termination has occurred, and (3) (x) prior to January 1, 2021 
either (i) Seller consummates the direct or indirect sale, transfer or other 
disposition of the Company to a third party, (ii) the Company consummates a 
sale, transfer or other disposition of all or any portion of the Assets comprising 
the Project (excluding sales, transfers or other dispositions of immaterial portions 
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of such Assets in the ordinary course of business) to a third party, or (iii) any 
notice to proceed has been issued under a balance of plant contract, engineering 
procurement and construction contract, or similar agreement with respect to the 
Project or any Material Portion thereof, and (y) the underlying agreement(s) or 
other arrangement(s) pertaining to the applicable event described in the 
immediately preceding items (3)(x)(i), (ii) or (iii) contemplate initial delivery of 
energy under the interconnection agreement for the Project (or the Material 
Portion thereof, as applicable) prior to January 1, 2021; or  

(C)  This Agreement has been terminated pursuant to any of 
Section 2.8(a)(ii)(A), Section 2.8(a)(ix), Section 2.8(a)(xv), or Section 
2.8(a)(xvii); 

then Seller shall, within five (5) Business Days of termination (with respect to 
clause (A) or clause (C)), or consummation of such sale, transfer or other 
disposition, or issuance of such notice to proceed, as applicable (with respect to 
Clause (B)), reimburse Buyer by wire transfer of immediately available funds an 
amount equal to the full amount of the Initial Payment actually paid to Seller; 
provided, however, that if, with respect to clause (B), the subject underlying 
agreements or other arrangement do not contemplate initial delivery of energy 
under the interconnection agreement for the Project (or the Material Portion 
thereof, as applicable) prior to January 1, 2021 but initial delivery of energy under 
the interconnection agreement for the Project (or the Material Portion thereof, as 
applicable) nonetheless occurs prior to January 1, 2021, then Seller shall within 
five (5) Business Days of such initial delivery of energy reimburse Buyer by wire 
transfer of immediately available funds an amount equal to the full amount of the 
Initial Payment actually paid to Seller.  

(c) Closing Payment. At the Closing, Buyer shall pay to Seller by wire 
transfer of immediately available funds (to such account or accounts as Seller will have 
notified Buyer of no later than two (2) Business Days prior to the Closing Date) an 
amount equal to the Purchase Price less (i) the Initial Payment, and (ii) any Purchase 
Price holdback amount expressly described in Section 2.7(b)(ii) (the “Punchlist 
Holdback”), which Punchlist Holdback shall secure Seller’s completion of all Punchlist 
Items in accordance with the Punchlist Items Terms and Conditions, and Buyer shall be 
entitled to set off against the Punchlist Holdback all Losses (but no Losses that would 
constitute Special Damages) Buyer suffers as a result of Seller’s failure to complete the 
Punchlist Items in accordance with the Punchlist Items Terms and Conditions, including 
costs Buyer reasonably incurs completing, or engaging a third party to complete, any 
Punchlist Items (provided that, unless the Punchlist Items Terms and Conditions provide 
otherwise, Buyer has provided Seller with written notice of its intention to complete or 
engage a third party to complete such items and Seller continues to fail to take action to 
complete such items for a period of seven (7) Business Days thereafter). Unless the 
Punchlist Items Terms and Conditions provide otherwise, within ten (10) Business Days 
following the satisfaction in accordance herewith of all Punchlist Items, Buyer shall pay 
to Seller the Punchlist Holdback (less any amounts set off against such amount as 
provided above) by wire transfer of immediately available funds to such account or 

Attachment ML-5 
Page 25 of 216 

Case No. 19-00170-UT



 

-20- 
 

accounts as Seller will have notified Buyer of no later than two (2) Business Days prior to 
such date.  If there is any conflict between this Agreement and the Punchlist Items Terms 
and Conditions, the Punchlist Items Terms and Conditions shall control. 

(d) Notwithstanding anything herein to the contrary, Seller will retain, and 
neither Buyer nor the Company shall be obligated to pay, perform or otherwise discharge 
or be responsible or liable with respect to, Excluded Liabilities. 

Section 2.3 Closing. The Closing will take place at the offices of Orrick, 
Herrington & Sutcliffe LLP, 1301 McKinney Street, Suite 4100, Houston, Texas, or by remote 
electronic exchange of documents (by facsimile, .pdf, e-mail, or other form of electronic 
communication) on the later to occur of (a) three (3) Business Days after the date that all of the 
conditions to the Closing set forth in Section 2.7 (other than those conditions which, by their 
terms, are to be satisfied or waived at the Closing, but subject to the satisfaction or waiver of 
such conditions) shall have been satisfied or waived by the Party entitled to waive the same, and 
shall be effective at the actual time of Closing, or (b) at such other time, place and date as the 
Parties may agree in writing. All actions listed in Section 2.4 or 2.5 that occur on the Closing 
Date will be deemed to occur simultaneously at the Closing. The Closing will be deemed to be 
effective as of 11:59:59 p.m. Central Time on the Closing Date. 

Section 2.4 Closing Deliveries by Seller to Buyer. At the Closing, Seller shall 
deliver to Buyer the following: 

(a) an executed counterpart by Seller of the Company Assignment Agreement 
and each other ancillary agreement to be executed and delivered at the Closing to which 
Seller is a party; 

(b) a certification of non-foreign status in the form prescribed by Treasury 
Regulation Section 1.1445-2(b) with respect to Seller; 

(c) written resignations of all officers and members of the board of managers 
of the Company substantially in the form attached as Exhibit F; 

(d) the Closing deliverables described in Section 2.7(b) below; and 

(e) copies of the Required Consents. 

Section 2.5 Closing Deliveries by Buyer to Seller. At the Closing, Buyer shall 
deliver to Seller the following: 

(a) the Purchase Price in accordance with Section 2.2(c);  

(b) an executed counterpart by Buyer of the Company Assignment Agreement 
and each other ancillary agreement to be executed and delivered at the Closing to which 
Buyer is a party; and 

(c) the Closing deliverables described in Section 2.7(c) below. 
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Section 2.6 [Reserved]. 

Section 2.7 Conditions to Closing. 

(a) The obligations of the Parties to effect the Closing are subject to the 
satisfaction or written waiver prior to the Closing of the following conditions: 

(i) no Person shall have instituted any Actions to impair, restrain, 
prohibit or otherwise challenge the legality or validity of any of the transactions 
contemplated herein that has not been dismissed or otherwise resolved in a manner that 
does not, to the satisfaction of Seller and Buyer, materially adversely affect such 
transactions, and no Final Order shall be in effect that impairs, restrains, enjoins or 
otherwise prohibits or makes illegal the consummation of any such transactions; 

(ii) the Buyer’s Regulatory Approval shall have been obtained; and  

(iii) the Permits (other than the Permits disclosed on Schedule 4.15 Part 
IV and non-discretionary ministerial Permits that are not necessary prior to Closing) in 
form and substance satisfactory to Seller and Buyer (excluding the Buyer’s Regulatory 
Approval), shall have been obtained and shall be validly issued, in full force and effect, 
final, and non-appealable. 

(b) The obligation of Buyer to effect the Closing is subject to the satisfaction 
at or before Closing of all of the following conditions, any one or more of which may be 
waived by Buyer in writing, in Buyer’s sole discretion: 

(i) subject to Section 6.14, each of the Designated Representations of 
Seller will be true and correct in all respects, and each of the other representations and 
warranties of Seller contained in this Agreement shall be true and correct in all material 
respects (other than such representations and warranties qualified by materiality or 
Material Adverse Effect, which shall be true and correct in all respects), in each case on 
and as of the Closing Date as though made on and as of the Closing Date; 

(ii) Seller shall have performed and complied with, in all material 
respects, all covenants and agreements required by this Agreement to be performed, and 
complied with by Seller on or before the Closing Date; provided, that, to the extent items 
in Section 6.6 expressly permit the completion thereof after Closing, and so long as a 
holdback of a portion of the Purchase Price in respect of all such uncompleted items 
(which holdback amount shall be equal to two (2) times the approximate cost to complete 
all such items as determined by the Parties in good faith), and the terms and conditions 
under which such amounts held back will be paid by Buyer to Seller, including the time 
within which the relevant Punchlist Item shall be completed after the Closing Date, have 
each been agreed to, in good faith, in writing by the Parties (such writing, the “Punchlist 
Items Terms and Conditions”), Seller shall be entitled to list outstanding and 
uncompleted items on Schedule 6.6 (such items, the “Punchlist Items”) and complete 
such items after Closing; 
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(iii) Seller shall have delivered to Buyer a certificate from a duly 
authorized officer of Seller, dated the Closing Date and executed by such officer, in a 
form acceptable to Buyer, certifying the items in Section 2.7(b)(i), Section 2.7(b)(ii), and 
Section 2.7(b)(viii); 

(iv) Seller shall have delivered (or caused to be delivered) to Buyer, the 
Closing deliverables described in Section 2.4 above; 

(v) Seller shall have delivered to Buyer a Certificate of Good Standing 
as to the Company and Seller, dated no earlier than five (5) Business Days before the 
Closing Date; 

(vi) Seller shall have delivered to Buyer copies in form and substance 
acceptable to Buyer of documentation releasing all of the Liens set forth on 
Schedule 2.7(b)(vi); 

(vii) Seller shall have delivered to Buyer certificates, dated the Closing 
Date and executed by the Secretary of Seller in substantially the form set forth on 
Exhibit B-1 and Exhibit B-2; 

(viii) no Material Adverse Effect shall have occurred since the date of 
this Agreement; 

(ix) Seller shall have obtained those Consents set forth on 
Schedule 2.7(b)(ix), each of which is in form and substance acceptable to Buyer (the 
“Required Consents”); 

(x) (A) the Pre-Closing Asset Transfer, if any, shall have been 
completed by Seller and its Affiliates, as applicable, pursuant to Section 6.7, including 
obtaining all Consents required to consummate the Pre-Closing Asset Transfer, (B) the 
Company shall not have sold, transferred or otherwise disposed of any Shares or 
Purchased Assets, except as otherwise permitted by this Agreement, (C) the Project shall 
not have suffered any material theft, damage, removal, destruction or casualty Loss of 
any of the Purchased Assets, and (D) the Shares or Purchased Assets shall not be subject 
to any Liens other than Permitted Liens;  

(xi) Seller shall have complied with the obligations set forth in 
Section 2.7(d) in all respects and the Title Commitment and the Survey shall be in form 
and substance satisfactory to Buyer in accordance with Section 2.7(d); 

(xii) each of the Required Update Schedules shall have been updated by 
Seller in a manner consistent with Section 6.14; 

(xiii) estoppel letters with respect to each of the Land Contracts listed on 
Schedule 1.1–RE (the “Required Estoppels”), shall have been obtained from the 
landowners thereunder and delivered to Buyer, which estoppel letters shall be 
substantially in the form attached hereto as Exhibit D or in such other form as is 
reasonably acceptable to Buyer;  
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(xiv) Seller shall have decommissioned and removed all meteorological 
towers from the Site, in compliance in all material respects with all applicable Contracts 
(including Land Contracts), applicable Laws and Prudent Wind Industry practices;  

(xv) the Project has satisfied, in all respects, the requirements for a 
Sufficient Project and the Project is Construction Ready; 

(xvi) no Tax Law Change shall have occurred except for any Tax Law 
Change that Buyer has expressly accepted in writing or has been deemed to have 
accepted pursuant to Section 6.3(b); 

(xvii) Seller shall have delivered to Buyer a fully executed Lease 
Amendment from each Person that is party to any Project Lease; and 

(xviii) Seller shall have delivered to Buyer a fully executed amendment 
for each of the Property Tax Agreements in accordance with Section 6.6(s). 

(c) The obligation of Seller to effect the Closing is subject to the satisfaction 
at or before Closing of all of the following conditions, any one or more of which may be 
waived by Seller in writing, in Seller’s sole discretion: 

(i) each of the Designated Representations of Buyer will be true and 
correct in all respects, and each of the other representations and warranties of Buyer 
contained in this Agreement shall be true and correct in all material respects (other than 
such representations and warranties qualified by materiality, which shall be true and 
correct in all respects), in each case on and as of the Closing Date as though made on and 
as of the Closing Date; 

(ii) Buyer shall have performed, and complied with, in all material 
respects, all covenants and agreements required by this Agreement to be performed, and 
complied with, by Buyer on or before the Closing Date; 

(iii) Buyer shall have delivered to Seller a certificate from a duly 
authorized officer of Buyer, dated the Closing Date and executed by such officer, in a 
form acceptable to Seller, certifying the items in Section 2.7(c)(i) and Section 2.7(c)(ii); 

(iv) Buyer shall have delivered (or caused to be delivered) to Seller, the 
Closing deliverables described in Section 2.5 above;  

(v) Buyer shall have delivered (or caused to be delivered) to Seller a 
counterpart of the wind data license agreement in the form attached as Exhibit C, duly 
executed by the Company, effective as of the Closing; and 

(vi) Buyer shall have paid the Purchase Price (less the Initial Payment 
and any Punchlist Holdback) in full to Seller. 

(d) Title Commitment; Survey; Title Policy; Required Estoppels. 
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(i) As soon as reasonably possible after the date hereof, Seller shall 
deliver, or cause to be delivered, to Buyer the Title Commitment and the Survey. Any 
matter reflected or referenced on the Title Commitment (including any exception 
documents) or the Survey which both (x) does not constitute a Permitted Lien under 
clauses (a), (b), (c), (d), (e), (g), (h) and (i) of the definition of Permitted Lien and (y) is 
objected to by Buyer (an “Objection”), shall be an item that is not satisfactory to Buyer 
for purposes of Section 2.7(b)(xi). In order to be an Objection hereunder, Buyer must 
raise any and all such matters in a notice to Seller pursuant to Section 8.1 within thirty 
(30) days after the date on which Seller has delivered notice to Buyer pursuant to 
Section 8.1 expressly referencing this Section 2.7(d) and such thirty (30) day response 
period, and advising Buyer that the last of the Title Commitment or the Survey, as the 
case may be, has been uploaded to the Date Site (or otherwise delivered to Buyer), and 
the same shall have been uploaded or delivered, provided that Buyer shall not have any 
right to raise any such matters as Objection after such thirty (30) day response period. 
Seller shall use Commercially Reasonable Efforts to cause the cure of Objections in a 
manner acceptable to Buyer on or before the Closing Date.  For the avoidance of doubt, it 
is understood and agreed that so long as Seller has not breached such agreement to use 
Commercially Reasonable Efforts to cause such cure of Objections, the failure to cure all 
such Objections in a manner acceptable to Buyer on or before the Closing Date will not 
constitute a breach by Seller under this Agreement. Any matter reflected or referenced on 
the Title Commitment (including any exception documents) or the Survey which either 
(x) constitutes a Permitted Lien under clauses (a), (b), (c), (d), (e), (g), (h) and (i) of the 
definition of Permitted Lien, or (y) is not a matter which Buyer has submitted as an 
Objection in accordance with this Section 2.7(d) shall be an item that is satisfactory to 
Buyer for purposes of Section 2.7(b)(xi) and Seller shall not be required to cause the cure 
of the same in order to be in compliance with this covenant or to satisfy the Closing 
conditions herein. Notwithstanding anything to the contrary in this Agreement, Buyer’s 
sole and exclusive remedy for a failure of Seller to cure a matter giving rise to an 
Objection that is not waived by Buyer in its sole discretion shall be to terminate this 
Agreement pursuant to Section 2.8(a)(iii). 

(ii) At Closing, Seller shall cause the Title Company to deliver the 
Proforma Title Policy (including forms of all required endorsements thereto), and deliver 
to the Title Company such items as are reasonably necessary for the delivery of a Texas 
Form T-1 Owner’s Policy of Title Insurance in the form of the Proforma Title Policy, 
including affidavits necessary for the Title Company to delete any standard exceptions 
(including, without limitation, the so-called “gap” exception) and as required by the Title 
Company for any endorsements thereto, but not including any premiums with respect to 
such Texas Form T-1 Owner’s Policy of Title Insurance and any required endorsements, 
which shall be Buyer’s obligation hereunder. Buyer shall pay for the Survey and the Title 
Commitment (and any amendments, updates and supplements thereto) and all recording 
charges and expenses incurred in connection with recording any Land Contract (or 
amendments or memoranda thereof) and any curative documents necessary to satisfy the 
requirements of this Section 2.7(d). 

(iii) Prior to Closing, Seller shall, in consultation with Buyer, use 
Commercially Reasonable Efforts to obtain the Required Estoppels.  Seller shall bear all 
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costs fees or expenses in seeking such Required Estoppels, it being understood that 
neither Seller nor Buyer shall have any obligation to pay any consideration or to offer to 
grant, or agree to, any financial accommodation in order to obtain such Required 
Estoppels.  If Buyer has, in connection with the Closing and in its sole discretion, agreed 
in writing that any Required Estoppels may be obtained following the Closing Date, for 
at least one (1) year following the Closing Date Seller shall, in consultation with Buyer, 
use Commercially Reasonable Efforts to obtain the remaining Required Estoppels. Seller 
shall bear all costs fees or expenses in seeking such remaining Required Estoppels, it 
being understood that neither Seller nor Buyer shall have any obligation to pay any 
consideration or to offer to grant, or agree to, any financial accommodation in order to 
obtain such remaining Required Estoppels. 

Section 2.8 Termination of Agreement. 

(a) This Agreement may be terminated before Closing as follows: 

(i) by mutual written consent of the Parties; 

(ii) (A) by Buyer if Seller suffers a Bankruptcy Event, and (B) by 
Seller if Buyer suffers a Bankruptcy Event; 

(iii) by either Party if the Closing shall not have occurred on or prior to 
June 30, 2018, for any reason whatsoever except to the extent the Closing shall have been 
delayed by a material breach of this Agreement by the Party seeking to terminate the 
Agreement; 

(iv) by Buyer if the Buyer’s Regulatory Approval has not been 
obtained on or prior to March 31, 2018, provided that Buyer shall not have any right to 
terminate this Agreement pursuant to this clause (iv) more than ten (10) Business Days 
after such date; 

(v) notwithstanding the inclusion of Mineral Rights as a Permitted 
Lien, by Buyer if, on or prior to the date that is thirty (30) days following Buyer’s receipt 
of the last of the Title Commitment or the Survey, Buyer is not satisfied that the Mineral 
Rights (and the development thereof) individually or in the aggregate would not 
reasonably be expected to currently interfere in any material respect with the Company’s 
ability to locate, interconnect, erect, construct, operate and maintain, on the Site, a 
Sufficient Project, provided that Buyer shall not have any right to terminate this 
Agreement pursuant to this clause (v) after such date; 

(vi) by Buyer if the Buyer’s Regulatory Approval does not contain 
terms and conditions reasonably satisfactory to Buyer, which termination right must be 
exercised by Buyer on or prior to the date that is ten (10) Business Days following receipt 
of the final Buyer’s Regulatory Approval and Buyer shall not have any right to terminate 
this Agreement pursuant to this clause (vi) after such date; 

(vii) by Buyer if any condition in Section 2.7(a) or Section 2.7(b) 
becomes incapable of fulfillment at the Closing; 
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(viii) by Seller, if any condition in Section 2.7(a) or Section 2.7(c) 
becomes incapable of fulfillment at the Closing; 

(ix) by Buyer, in accordance with Section 6.14, if a fact, matter, 
condition, event or circumstance first disclosed in an Update from Seller has had or 
would reasonably be expected to have a Material Adverse Effect; 

(x) by Seller, in accordance with Section 6.14, after its receipt of an 
Indemnity Exception above the IE Threshold; 

(xi) by Seller if Buyer has not filed or submitted for Buyer Regulatory 
Approval as described in Section 6.9(b) on or prior to May 1, 2017, provided Seller shall 
not have any right to terminate this Agreement pursuant to this clause 2.8(a)(xi) prior to 
such date and after the day that is ten (10) Business Days following such date; 

(xii) [reserved]; 

(xiii) by Seller if this Agreement and the transactions contemplated 
hereby have not received the requisite approval of Seller’s management, on or prior to 
April 30, 2017; provided, that Seller shall not have any right to terminate this Agreement 
pursuant to this clause 2.8(a)(xiii) after April 30, 2017; 

(xiv) by Buyer following the occurrence of Tax Law Change, subject to 
Section 6.3(b); 

(xv) by Buyer if Seller is in material breach of any provision of this 
Agreement (or if such provisions are qualified by materiality, then upon any breach); 
provided, that Buyer (A) has given Seller at least sixty (60) days’ prior notice of the 
violation or breach and Seller has not cured such violation or breach during such sixty 
(60) day period, and (B) has not waived such condition in writing; 

(xvi) by Seller if Buyer is in material breach of any provision of this 
Agreement (or if such provisions are qualified by materiality, then upon any breach); 
provided, that Seller (A) has given Buyer at least sixty (60) days’ prior notice of the 
violation or breach and Buyer has not cured such violation or breach during such sixty 
(60) day period, and (B) has not waived such condition in writing; or 

(xvii) by Seller if Buyer, in its capacity as “Company” under, and as 
defined in, the Bonita PPA, has terminated the Bonita PPA in accordance with section 
6.1(C) of the Bonita PPA, provided Seller shall not have any right to terminate this 
Agreement pursuant to this clause (xvii) more than ten (10) Business Days after such 
Bonita PPA termination date. 

(b) Notwithstanding any term in this Section 2.8, a Party will not have the 
right to terminate this Agreement if the failure to satisfy any condition to the Closing or 
consummate the transactions contemplated in this Agreement resulted from the material 
breach by such Party of any of its representations, warranties, covenants or agreements 
herein, or if such Party is otherwise in material breach of this Agreement. 
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(c) In the event of the termination of this Agreement as provided in this 
Section 2.8, this Agreement shall be of no further force or effect and there shall be no 
Liability to any Party hereunder in connection with this Agreement or the transactions 
contemplated by this Agreement; provided, however that, except as provided herein, 
nothing shall relieve any Party from liability or damages resulting from any breach of this 
Agreement prior to the effective date of termination; provided, further that the obligations 
of the Parties set forth in this Section 2.8(c), Section 2.2(b), Section 2.7(d)(ii), 
Section 4.27, Section 5.8, Section 6.8(a), Section 6.11, and Article VIII (including, in 
each case, the definitions of the terms set forth in Section 1.1) and the Confidentiality 
Agreement shall survive any such termination and shall be enforceable hereunder. 

Section 2.9 Exclusivity. From and after the date of execution and until Closing 
or this Agreement is otherwise terminated in accordance with its terms (“Exclusivity Period”), 
Seller and Buyer shall work exclusively with each other in good faith to consummate the 
transactions contemplated by this Agreement. During the Exclusivity Period, Seller shall not, and 
will cause its Representatives and Affiliates not to, directly or indirectly, initiate, solicit or 
respond to the submission of, or enter into any negotiations in respect of, any indication of 
interest, proposal or offer from any Person relating to any (a) merger or consolidation with or 
into, (b) except as required to comply with its obligations under this Agreement, any acquisition 
or purchase of any material Asset of, or any equity or debt interest in, (c) except as otherwise 
expressly permitted by this Agreement, lease or disposition of any material Asset of or relating 
to, or (d) similar transaction, business combination or investment involving any portion of, the 
Company, the Business, the Project or the Shares (any of the transactions described in clauses (a) 
through (d), a “Third Party Acquisition”). For the avoidance of doubt, a Third Party Acquisition 
shall include any response to a request for proposal, bid or similar request from any Person 
(including Buyer and its Affiliates) involving any aspect of the Business, the Project, or the 
Shares. Immediately upon execution of this Agreement, Seller shall, and shall cause its 
Representatives and Affiliates to, discontinue any and all existing discussions or negotiations 
with any Person other than Buyer and its Affiliates and Representatives regarding a Third Party 
Acquisition. 

ARTICLE III 
 

REPRESENTATIONS AND WARRANTIES OF SELLER 

Seller hereby represents and warrants to Buyer that each and all of the following 
representations and warranties set forth in this Article III (as modified by the applicable section 
of the Schedules, subject to Section 6.14) are true and correct as of the date of this Agreement 
and as of the Closing Date (except for such representations and warranties that speak as of a 
specific date, in which case such representations and warranties are true and correct as of such 
date): 

Section 3.1 Organization. Seller is a limited liability company validly existing 
and in good standing under the Laws of the State of Delaware. Seller is duly qualified or licensed 
to do business in each other jurisdiction where the actions to be performed by it under this 
Agreement and the Company Assignment Agreement makes such qualification or licensing 
necessary, except in those jurisdictions where the failure to be so qualified or licensed would not 

Attachment ML-5 
Page 33 of 216 

Case No. 19-00170-UT



 

-28- 
 

have a material adverse effect on Seller’s ability to perform its obligations under this Agreement 
or the Company Assignment Agreement. 

Section 3.2 Authority; Enforceability. Seller has all requisite limited liability 
company power and authority to execute and deliver this Agreement and the Company 
Assignment Agreement, to perform its obligations hereunder and thereunder and to consummate 
the transactions contemplated hereby and thereby. The execution and delivery by Seller of this 
Agreement and the Company Assignment Agreement, and the performance by Seller of its 
obligations hereunder and thereunder, have been duly and validly authorized by all necessary 
limited liability company action. This Agreement has been, and the Company Assignment 
Agreement when executed will be, duly and validly executed and delivered by Seller and 
constitutes, or will constitute, as applicable, the legal, valid and binding obligation of Seller 
enforceable against Seller in accordance with its terms. 

Section 3.3 No Conflicts; Consents and Approvals. The execution and delivery 
by Seller of this Agreement and the Company Assignment Agreement and the performance by 
Seller of its obligations hereunder and thereunder do not: 

(a) result in a violation of or a breach of any of the terms, conditions or 
provisions of the Organizational Documents of Seller; 

(b) except as set forth on Schedule 3.3(b), result in a Default or require 
Consent (that is required as of any date this representation is made and has not been 
obtained or made as of such date) under any Contract to which Seller or the Company is a 
party or by which any of the Purchased Assets or the Company are bound; 

(c) except as set forth on Schedule 3.3(c), (i) violate or breach any term or 
provision of any Law, Governmental Approval or order applicable to Seller or the 
Company, (ii) require any Consent (that is required as of any date this representation is 
made and has not been obtained or made as of such date) of any Governmental Authority 
under any applicable Law, or (iii) result in the creation or imposition of any Lien on 
Seller or the Company or the Assets of any of the foregoing. 

Section 3.4 Legal Proceedings. Seller has not been served with notice of any 
Claim, no Claim is pending and, to Seller’s Knowledge, none is threatened against Seller or the 
Company, which seeks a writ, judgment, order, injunction or decree restraining, enjoining or 
otherwise prohibiting or making illegal any of the transactions contemplated under this 
Agreement or the Company Assignment Agreement. 

Section 3.5 Compliance with Laws. Seller and each of its Affiliates (with 
respect to such Affiliates solely in connection with the Shares, the Company, the Project and the 
Purchased Assets, but which Affiliates do not include the Company which is instead covered by 
representations and warranties set forth in Section 4.9) is currently in compliance in all material 
respects with all Laws and orders of all Governmental Authorities applicable to Seller, the 
Shares, the Company, the Project or the Purchased Assets. 
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Section 3.6 Brokers. Seller does not have any liability or obligation to pay fees 
or commissions to any broker, finder or agent with respect to the transactions contemplated by 
this Agreement for which Buyer or the Company could become liable or obligated. 

Section 3.7 Prior Acquisitions and Development Agreements. 

(a) except as set forth on Schedule 3.7, there are no amounts due or that may 
become due and owing by Seller;  

(b) there are no amounts due or that may become due and owing by Buyer or 
the Company in connection with any prior development or acquisition agreement or 
related transaction with respect to the Company’s development of the Project or 
acquisition of the Purchased Assets or the Company or with respect to Seller’s 
acquisition of the Project or the Company; and 

(c) there are no build-out restrictions, restrictions on competition, change in 
control restrictions, direct or indirect equity ownership transfer restrictions, rights of first 
refusal, rights of first offer, or other similar rights that bind Seller in respect of the 
Company or the Project, the Company or any of the Company’s current or future direct or 
indirect owners. 

ARTICLE IV 
 

REPRESENTATIONS AND WARRANTIES OF SELLER REGARDING THE 
COMPANY AND THE PROJECT 

Seller hereby represents and warrants to Buyer that each and all of the following 
representations and warranties set forth in this Article IV (as modified by the applicable section 
of the Schedules, subject to Section 6.14) are true and correct as of the date of this Agreement 
and as of the Closing Date (except for such representations and warranties that speak as of a 
specific date, in which case such representations and warranties are true and correct as of such 
date): 

Section 4.1 Organization. The Company is a limited liability company validly 
existing and in good standing under the Laws of the State of Delaware, and has all requisite 
limited liability company power and authority to conduct its business as it is now being 
conducted and to own, lease and operate its Assets. The Company is duly qualified or licensed to 
do business and is in good standing in each jurisdiction in which the ownership or operation of 
its Assets make such qualification or licensing necessary, except in those jurisdictions where the 
failure to be so duly qualified or licensed would not have a Material Adverse Effect. Seller has 
made available to Buyer all of the Organizational Documents of the Company as in effect on the 
date of this Agreement. 

Section 4.2 Reserved. 

Section 4.3 No Conflicts; Consents and Approvals. The execution and delivery 
by Seller of this Agreement and the Company Assignment Agreement, the performance by Seller 
of its obligations hereunder and thereunder and the consummation of the transactions 
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contemplated hereby and thereby and the taking of any action contemplated to be taken by Seller 
hereunder or thereunder (including the Pre-Closing Asset Transfer) do not: 

(a) result in a violation or breach of any of the terms, conditions or provisions 
of the Organizational Documents of the Company; 

(b) except as set forth on Schedule 4.3(b), (i) violate, breach, or conflict with 
any term or require any notices or filings for any provision of any Law, Governmental 
Approval or order applicable to the Company or the Project; (ii) require the Consent (that 
is required as of any date this representation is made and has not been obtained or made 
as of such date) of any Governmental Authority under any applicable Law; or (iii) cause 
a Default, or require the Consent (that is required as of any date this representation is 
made and has not been obtained or made as of such date) of any Person, under any 
Purchased Contract, Land Contract or Governmental Approval; 

(c) result in the imposition or creation of any Lien other than Permitted Liens, 
on any Asset of the Company or the Business; or 

(d) result in the imposition or creation of any Lien on the Equity Interests of 
the Company. 

Section 4.4 Capitalization. 

(a) Seller is the direct owner, holder of record, and beneficial owner of, and 
has good and marketable to, the Shares free and clear of all Liens and restrictions on 
transfer other than those arising pursuant to or as described in this Agreement, the 
Organizational Documents of the Company, or applicable securities Laws. 

(b) The Shares are duly authorized, validly issued, fully paid and non-
assessable, were issued in compliance with all applicable Laws, and were not issued in 
violation of, and are not subject to, any preemptive rights or any other agreement, 
arrangement or commitment to which Seller or the Company is party. 

(c) Except for the Shares, there are no outstanding Equity Securities of the 
Company. The Company has not granted to any Person any agreement or option, or any 
right or privilege capable of becoming an agreement or option, for the purchase, 
subscription, allotment or issue of any unissued interests, units or other securities 
(including convertible securities, warrants or convertible obligations of any nature) of the 
Company. None of the Equity Securities of the Company are subject to any voting trust, 
member or partnership agreement or voting agreement or other agreement, right, 
instrument or understanding with respect to any purchase, sale, issuance, transfer, 
repurchase, redemption or voting of any Equity Securities of the Company, other than the 
Organizational Documents of the Company. 

Section 4.5 Business; Purchased Assets 

(a) The Business is the only business that has ever been or is currently being 
carried on by the Company. 
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(b) The Company has, or will have on the Closing Date, good, valid and 
marketable title to, or rights by Contract or other agreement to use, all of the Purchased 
Assets free and clear of all Liens (except for Permitted Liens). 

(c) Except (i) for the Punchlist Items and (ii) as set forth on Schedule 4.5(c), 
as of the Closing the Company will own or have rights by Contract to use all of the 
Purchased Assets and Permits necessary to locate, develop, construct, install, 
interconnect, complete, operate and maintain, on the Site, a Sufficient Project (other than 
non-discretionary ministerial Permits that are not necessary prior to Closing), including 
the Project Leases and Land Contracts. 

(d) As of the Closing, Seller or its Affiliates will have assigned, conveyed and 
transferred to the Company all of Seller’s and such Affiliates’ right, title and interest in 
and to all of the following Assets owned by Seller or its Affiliates or in which Seller or its 
Affiliates have or subsequently acquire any interest whatsoever free and clear of all 
Liens, other than Permitted Liens, to the extent related to the Project (collectively, the 
“Purchased Assets”): 

(i) the Wind Data; 

(ii) the physical Assets; 

(iii) the Purchased Contracts, including the Land Contracts and the 
Generator Interconnection Agreement; 

(iv) all rights of Seller and Seller’s Affiliates, with respect to the 
Company or the Project, including the Generator Interconnection Agreement; 

(v) the Permit applications and, if issued, the Permits; 

(vi) any Intellectual Property rights; 

(vii) the Books and Records; 

(viii) the Reports; 

(ix) any Project layouts, including micro-siting; 

(x) the Survey; 

(xi) all Real Property Interests; 

(xii) all iterations in Seller’s or its Affiliates’ possession or control of 
the Site plan containing ESRI GIS shape files of the Project with leased lands, setback 
and exclusion boundaries, met tower locations, collection line layout, any associated 
transmission line route(s) and proposed turbine, operations and maintenance building and 
substation locations; and 
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(xiii) any other Assets owned by Seller or its Affiliates or in which 
Seller or its Affiliates have any interest whatsoever that are related in any material respect 
to the Project. 

(e) The Project includes the only Assets that are owned or have ever been 
owned by the Company. 

(f) Schedule 4.5(f) identifies any and all meteorological towers, equipment, 
machinery and other material tangible personal property in which the Company holds an 
ownership or leasehold interest, which includes all warranties of manufacturers or 
vendors relating thereto, to the extent that such warranties are freely transferable. 

Section 4.6 Bank Accounts. Schedule 4.6 sets forth a list of the names and 
locations of banks, trust companies and other financial institutions at which the Company 
maintains accounts of any nature or safe deposit boxes and the names of all Persons authorized to 
draw thereon, make withdrawals therefrom or have access thereto. 

Section 4.7 Subsidiaries. The Company does not have any subsidiaries or own 
Equity Securities in any Person. 

Section 4.8 Legal Proceedings. Except as set forth on Schedule 4.8, no Claim 
is pending, and to Seller’s Knowledge, none has been threatened (a) against the Company, 
(b) affecting the Company, the Purchased Assets or the Business, or (c) seeking a writ, judgment, 
order, injunction or decree restraining, enjoining or otherwise prohibiting or making illegal the 
Project or any of the transactions contemplated by this Agreement or the Company Assignment 
Agreement to which the Company is a party. 

Section 4.9 Compliance with Laws. The Company is not in Default under any, 
and is in compliance with all, Laws or orders of all Governmental Authorities applicable to it, the 
Business and the Purchased Assets, and neither Seller nor the Company has received any 
notification indicating any violation of such Laws and orders. The representations and warranties 
contained in this Section 4.9 do not apply to Tax matters (which are governed exclusively by 
Section 4.11), regulatory matters (which are governed exclusively by Section 4.12), Permit 
matters (which are governed exclusively by Section 4.15), environmental matters (which are 
governed exclusively by Section 4.16), Intellectual Property matters (which are governed 
exclusively by Section 4.17), employment matters (which are governed exclusively by 
Section 4.19), or employee benefit matters (which are governed exclusively by Section 4.20). 

Section 4.10 Assets and Liabilities; No Undisclosed Liabilities. Schedule 4.10 
sets forth an unaudited balance sheet of the Assets and Liabilities of the Company as of the date 
of this Agreement. Except as set forth on Schedule 4.10, the Company does not have any 
Liability that would be required to be set forth on a balance sheet of the Company prepared in 
accordance with GAAP, except for (i) Liabilities under this Agreement and the Company 
Assignment Agreement or (ii) Liabilities arising under Purchased Contracts and Permits of the 
Company that have been made available to Buyer (none of which Liabilities result from a breach 
or Default under the applicable Purchased Contract, Land Contract or Permit). 

Attachment ML-5 
Page 38 of 216 

Case No. 19-00170-UT



 

-33- 
 

Section 4.11 Taxes. Except as set forth on Schedule 4.11: 

(a) The Company is and has been since formation, properly treated for federal 
income tax purposes as a disregarded entity within the meaning of Treasury Regulation 
301.7701-3, and no election has been filed to treat the Company as a corporation for such 
purposes. 

(b) The Company has timely filed all Tax Returns, if any, required to be filed 
with Tax Authorities, and all Taxes required to be paid or withheld by the Company have 
been timely paid or withheld as required by Law. 

(c) Seller is not currently the beneficiary of or subject to any extension of 
time within which to file any Tax Returns or for the assessment or collection of any Tax 
with respect to the Company or the Purchased Assets. The Company has not waived any 
statute of limitations in respect of Taxes or agreed to any extension of time with respect 
to a Tax assessment or deficiency. 

(d) [Reserved]. 

(e) Seller has made available to Buyer true and complete copies of all Tax 
Returns of the Company or otherwise related to the Project, excluding income tax returns 
of Seller’s direct or indirect owners. 

(f) No Tax Returns with respect to the Company or the Project have been 
audited or examined by any Tax authority. There are no ongoing or pending or threatened 
in writing Tax audits, examinations, claims, assessments or proposed deficiencies against 
the Company or with respect to the Project. 

(g) No Tax authority in a jurisdiction where the Company does not file a Tax 
Return has made a claim or assertion in writing, or threatened in writing, that the 
Company or Project is or may be subject to Tax by such jurisdiction. 

(h) the Company is not a party to a tax allocation or tax sharing agreement or 
tax indemnity or similar arrangement. 

(i) The Project has not benefited from any government grants, tax-exempt 
financing, subsidized energy financing or other federal tax credits within the meaning of 
Section 45(b)(3) of the Code. 

(j) The Company has not entered into a closing agreement pursuant to 
Section 7121 of the Code (or any similar provision of state, local or foreign law). 

(k) The Company has not engaged in any “reportable transaction” as defined 
in Treasury Regulation Section 1.6011-4(b) or any transaction under a similar provision 
of state, local or foreign Tax law. 

(l) No private letter ruling or other ruling has been requested or received from 
any Tax authority with respect to the Company or the Project. 
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(m) The Company has no liability for the Taxes of any Person (i) under 
Treasury Regulation Section 1.1502-6 (or any similar provision of state, local or foreign 
Tax law), (ii) as a transferee or successor, or (iii) by Contract. 

(n) No power of attorney is currently in effect on behalf of the Company with 
respect to any Taxes. 

(o) Neither Seller nor the Company (or any Affiliate thereof) has taken any 
action that would cause any of the Purchased Assets to be subject to the alternative 
depreciation system within the meaning of Code Section 168(g) or to be treated as tax-
exempt use property within the meaning of Code Section 168(h), nor are any of the assets 
of the Company so considered. 

(p) No Person has elected to claim the Production Tax Credit under Section 
45 of the Code or the energy investment tax credit pursuant to Section 48 of the Code 
with respect to the Project. No Person has applied for a grant with respect to the Project, 
or any portion thereof, from the U.S. Treasury Department under Section 1603 of 
Division B of the American Recovery and Reinvestment Act of 2009, as amended, and 
no such grant has been received with respect to the Project. 

(q) Neither the Project, nor any portion of the Project, was placed in service 
for purposes of Section 168(k), Section 48 or Section 45 of the Code prior to the Closing. 

(r) Prior to January 1, 2016, neither Seller nor its Affiliates has, has 
contracted with another person to have, has directed another Person to have, or has 
otherwise caused any other Person to have, (i) begun excavation for any foundation, set 
any anchor bolts into the ground, or poured concrete pads for any foundation at the Site, 
(ii) begun excavation for or construction of any building, wall, or other structure at the 
Site, (iii) performed any site improvements at the Site, such as filling or compacting soil, 
or installing stack piling, (iv) started construction of any roads at the Site, (v) begun the 
manufacture, construction, production, or assembly of any components comprising the 
Project, including any wind turbine, tower unit, or transformer, (vi) performed any other 
physical work or physical activities at the Site with respect to any property or 
components comprising the Project except, in the case of clauses (v) and (vi) for 
(A) erecting and maintaining meteorological towers and related equipment, (B) soil 
sampling and soil borings related to geotechnical and environmental studies, and 
(C) clearing the Real Property comprising the Site necessary to conduct surveys and 
environmental and engineering studies, or (vii) paid or incurred more than five percent 
(5%) of the total cost of the Project.  

(s) To Seller's Knowledge, construction of the Project did not begin prior to 
January 1, 2016, within the meaning of the Beginning of Construction Guidance. 

(t) The Project is located in its entirety in the United States. 

(u) None of the components of the Project consist of property, materials or 
parts used by any Person other than the Company (other than in connection with the 
construction, start-up, testing and commissioning of the Project). 

Attachment ML-5 
Page 40 of 216 

Case No. 19-00170-UT



 

-35- 
 

(v) No Person has an ownership interest, or a right to acquire an ownership 
interest, in the Company or the Project, other than, (i) the Shares Seller is selling to Buyer 
pursuant to this Agreement, and (ii) with respect to the Project, the Company. 

(w) No power sales contract of the Company is described in Code Section 
45(e)(7). 

Section 4.12 Regulatory Status. Neither Seller nor the Company is subject to 
regulation as a “public utility” under the FPA, a “public-utility company” as defined under 
PUHCA, an “electric utility” as defined in Section 31.002(6) of the Texas Public Utility 
Regulatory Act, or any state statutes or regulations defining regulated public utilities under Texas 
Law, including, but not limited to Chapter 25 of the Texas Administrative Code, taking into 
account the current state of development activities by the Company and Seller as of the date of 
this Agreement. The Company is not an “electric-utility company” or a “holding company” as 
defined under PUHCA. Seller either is not a holding company as defined under PUHCA or is a 
holding company that is entitled to the exemptions and waivers set forth at 18 C.F.R. § 366.3(a). 
The representations and warranties in this Section 4.12 and Section 4.5(c) are Seller’s sole 
representations and warranties regarding energy regulatory matters, except for Permits (which 
are governed by Section 4.15). 

Section 4.13 Contracts. 

(a) Schedule 4.13(a) sets forth a list of the Contracts (other than the Land 
Contracts) to which the Company is a party or by which the Purchased Assets are bound 
or to which the Project is subject or to which Seller or any Seller Affiliate is a party to the 
extent related primarily to the Business (collectively, with the Land Contracts, the 
“Purchased Contracts”). On or prior to the Closing Date Seller shall assign, or cause to 
be assigned, all Purchased Contracts listed on Schedule 4.13(a) as of the date of this 
Agreement, other than the Generator Interconnection Agreement. 

(b) Schedule 4.13(b) sets forth a list of the Support Obligations. 

(c) Seller has made available to Buyer true, correct and complete copies of all 
Purchased Contracts and Support Obligations, including all amendments, waivers or 
modifications thereto. 

(d) Each of the Purchased Contracts and the Support Obligations is in full 
force and effect and constitutes a legal, valid and binding obligation of the Company or, 
prior to the Closing, Seller or any Seller Affiliate, as applicable, and, to Seller’s 
Knowledge, of the other parties thereto. 

(e) Neither the Company nor Seller or any Seller Affiliate is in Default under 
any Purchased Contract or Support Obligation and, to Seller’s Knowledge, no other party 
to any of the Purchased Contracts or Support Obligations is in Default thereunder. No 
event has occurred that (with or without notice, lapse of time or both) could reasonably 
be expected to constitute a material Default by the Company or Seller or any Seller 
Affiliate, as applicable, under any such Purchased Contract or Support Obligation. 
Neither the Company nor Seller or any Seller Affiliate has received any written notice or, 
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to Seller’s Knowledge, oral notice, from any counterparties in connection with any of the 
Purchased Contracts or Support Obligations of (i) any material Default under any 
Purchased Contract or Support Obligation, (ii) the fact that any such party will terminate, 
not renew, cancel or substantially decrease its business with the Company, or (iii) any 
claim for damages or indemnification with respect to the products or performance of 
services pursuant to any Purchased Contract. 

(f) The consummation of the transactions contemplated by this Agreement 
will not require the Consent of any party to a Purchased Contract or Support Obligation 
except as specifically set forth on Schedule 2.7(b)(ix). 

(g) Schedule 4.13(g) sets forth a list of the Contracts (other than Purchased 
Contracts) to which Seller is a party that (i) are not primarily related to the Business and 
(ii) are necessary to enable the Project to be located, interconnected, erected, constructed, 
operated and maintained on the Site (collectively, the “Shared Contracts”). 

Section 4.14 Real Property. 

(a) Schedule 4.14(a) sets forth a list of all Land Contracts. 

(b) Seller has made available to Buyer copies of all Land Contracts, and, as of 
the Closing Date, those copies are complete and accurate in all respects. 

(c) The Company does not own any real property in fee except as set forth on 
Schedule 4.14(a). Other than the Real Property Interests, the Company holds no other 
rights or interests in real property. 

(d) Except as set forth on Schedule 4.14(d), to Seller’s Knowledge, the 
Company and an Affiliate of Seller hold, and as of the Closing Date the Company will 
exclusively hold, good and marketable title to the Real Property Interests free and clear of 
all Liens, adverse claims and other matters adversely affecting the Company’s title to 
such Real Property Interests (other than Permitted Liens). 

(e) Except as set forth on Schedule 4.14(e), each Land Contract (i) is a legal, 
valid and binding agreement of the Company or, prior to the Closing, an Affiliate of 
Seller, as applicable, (ii) is in full force and effect, and (iii) is enforceable, and will 
continue to be legal, valid and binding and enforceable on identical terms immediately 
following the consummation of the transactions contemplated hereby, against Seller or 
the Company, as applicable, and each other party thereto. Seller or the Company has 
paid, or caused to be paid, all amounts currently due and payable with respect to each 
Land Contract. 

(f) There exists no Default under any Land Contract by the Company, Seller 
or, to Seller’s Knowledge, any other Person that is a party thereto and to Seller’s 
Knowledge, no event has occurred that would constitute a Default or would permit 
termination, modification, or acceleration thereunder. 
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(g) (i) As of the Closing Date, there are no pending, and to Seller’s 
Knowledge any threatened, appropriation, condemnation or like proceedings relating to 
any real property encumbered by the Land Contracts, the Project or any portion thereof, 
(ii) none of Seller, the Company or any Affiliate thereof have received any written notice 
from a Governmental Authority of any violation of any applicable zoning law, regulation 
or rule or other Law relating to or affecting any such real property, and (iii) neither the 
Company nor Seller has granted any options or rights of first offer or first refusal to 
purchase or lease such real property, or any portion thereof or interest therein. Except as 
set forth on Schedule 4.14(g), as of the Closing Date, the zoning and private land use 
restrictions on the real property which is the subject of the Land Contracts permit the 
location, erection, interconnection, construction, operation and maintenance, on the Site, 
of a Sufficient Project. To Seller’s Knowledge, there is no action pending before any 
Governmental Authority to change the applicable zoning or building ordinances or any 
other Law affecting the Land Contracts that could reasonably be expected to have an 
adverse effect on the Project. 

(h) Except for the amounts payable by the Company following the Closing 
Date as set forth in the Land Contracts, there are no other rents, royalties, fees or other 
amounts payable or receivable by the Company in connection with the Land Contracts. 

(i) Neither Seller nor the Company have (i) made, ordered and/or contracted 
for any construction, repairs, alterations or improvements to be made on or to any real 
property encumbered by the Land Contracts, or (ii) ordered materials or supplies for any 
real property encumbered by the Land Contracts, which in either case have not been paid 
for in full and there are no outstanding or disputed claims for any such work or item. 

(j) Neither the Company nor Seller has assigned, transferred, conveyed, 
mortgaged, deeded in trust or encumbered any of the Real Property Interests (except as 
part of the Pre-Closing Asset Transfer) and all such Real Property Interests are free and 
clear of all Liens other than Permitted Liens. 

(k) As of the Closing Date, the Real Property Interests will constitute all land 
and other rights in the real property necessary in connection with the acquisition, 
development, construction, installation, interconnection, completion, operation, and 
maintenance on the Site of a Sufficient Project, in accordance with all Laws. 

(l) Except (i) for Punchlist Items and (ii) as set forth on Schedule 4.14(l), as 
of the Closing Date the Land Contracts are (A) sufficient to enable the Project to be 
located, erected, interconnected, constructed, operated and maintained as currently 
contemplated by the Company and (B) provide legal and physical ingress and egress 
rights to and from a public or private right-of-way for any commercially reasonable 
purpose in connection with the construction and operation of the Project. 

Section 4.15 Permits. 

(a) Schedule 4.15 sets forth all Governmental Approvals required to authorize 
the construction, operation, ownership, use and maintenance of a Sufficient Project. Part I 
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of Schedule 4.15 includes all Permits obtained with respect to the Project. Part II of 
Schedule 4.15 lists all Permits that have not yet been obtained but for which the 
Company has filed applications. Part III of Schedule 4.15 lists all Permits that have not 
yet been obtained but are expected to be obtained on or prior to Closing. Part IV of 
Schedule 4.15 lists required Permits that have not yet been obtained and are not expected 
to be obtained on or prior to Closing. Seller has provided Buyer with complete and 
accurate copies of all applications and Permits listed in Part I of Schedule 4.15. Each 
Permit listed on Part I of Schedule 4.15 was validly issued, is in full force and effect and 
not subject to an appeal or otherwise appealable, and has not been modified, revoked or 
amended since its issuance. 

(b) Each of the Company and Seller has performed all material obligations 
and complied at all times in all material respects with the Permits set forth on Part I of 
Schedule 4.15. 

(c) No event has occurred that could reasonably be expected to constitute a 
material Default or violation by the Company or Seller under any Permit listed in Part I 
of Schedule 4.15 or, to Seller’s Knowledge, prevent the issuance of any Permit listed on 
Part II, Part III, or Part IV of Schedule 4.15. 

(d) The consummation of the transactions contemplated by this Agreement 
will not affect the legality, validity, binding nature, enforceability or force and effect of 
any Permit listed on Schedule 4.15, or, except as set forth on Schedule 4.15(d), require 
notice to or the Consent of any Governmental Authority. 

(e) No Claim is pending against, and to Seller’s Knowledge, none has been 
threatened that seeks to challenge or limit the legality, validity, binding nature, 
enforceability or force and effect of any Permit listed on Schedule 4.15. 

Section 4.16 Environmental Matters. Except as set forth on Schedule 4.16: 

(a) the Company, and with respect to the Business, Seller, are in material 
compliance with applicable Environmental Laws, and the Company and Seller have no 
material Liabilities under Environmental Laws related to the Purchased Assets, the 
Company or the Project; 

(b) the Company and Seller have obtained, maintained and complied with all 
material Governmental Approvals necessary under any applicable Environmental Law 
for the current state of development, construction, and ownership of the Project (other 
than non-discretionary ministerial Permits that are not necessary prior to Closing); 

(c) neither the Company nor Seller has received written notice of any 
Environmental Claim and, to Seller’s Knowledge, no Environmental Claim has been 
threatened, against the Company, the Project or Seller by any Person under any 
Environmental Laws; 

(d) to Seller’s Knowledge, there are no facts, circumstances, conditions or 
occurrences relating to the Purchased Assets, the Company or the Project or the past 
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operations of the Company that could reasonably be expected to form the basis of a 
material claim by any Person under any Environmental Law against Seller or its 
Affiliates, including the Company; 

(e) to Seller’s Knowledge, no portion of the Site contains or has ever 
contained any underground storage tank, surface impoundment or similar device used for 
the management of wastewater, or other waste management unit dedicated to the 
disposal, treatment, or long-term storage (greater than thirty (30) days) of waste materials 
in a manner expected to result in a material Environmental Claim; 

(f) there is no site to which the Company or Seller has transported, or 
arranged for the transport of, Hazardous Materials associated with the Company, the 
Project or the Purchased Assets which, to Seller’s Knowledge, could reasonably be 
expected to result in an Environmental Claim; and 

(g) there has been no Release of any Hazardous Material at or from the 
Project in connection with the Company’s or Seller’s operations at the Project or, to 
Seller’s Knowledge, by any other Person, that could reasonably be expected to result in a 
material Environmental Claim. 

Section 4.17 Intellectual Property. 

(a) Schedule 4.17 sets forth all Intellectual Property that the Company will 
exclusively own, or have the license or right to use for the Business. 

(b) Neither the Company nor Seller has received from any third party a Claim 
that it is infringing or violating the Intellectual Property of such third party. 

(c) To Seller’s Knowledge, the Purchased Assets are free of any third party 
rights relating to intellectual or proprietary property or agreements and the utilization of 
the Purchased Assets does not infringe upon or violate the intellectual property rights of 
any other Person. 

(d) The representations and warranties set forth in this Section 4.17 are 
Seller’s sole and exclusive representations and warranties concerning Intellectual 
Property matters. 

Section 4.18 Brokers. The Company does not have any liability or obligation to 
pay fees or commissions to any broker, finder or agent with respect to the transactions 
contemplated by this Agreement. 

Section 4.19 Employees and Labor Matters. The Company has never had any 
employees. 

Section 4.20 Employee Benefits. The Company has never sponsored, 
maintained or contributed to any Benefit Plan. 
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Section 4.21 Wind Data. Seller has delivered to Buyer true, correct and 
complete copies of all books and records containing any Wind Data. The Wind Data was 
collected at the locations and during the times set forth in such documents. Seller has not omitted 
or failed to provide to Buyer any Wind Data measured and recorded at the Site on or before the 
dates specified on Schedule 4.21 by or on behalf of the Company, Seller or any of its Affiliates, 
or, to the extent that the same are in the Company’s, Seller’s or its Affiliates’ possession or under 
the Company’s Seller’s or its Affiliates’ control, prepared by or on behalf of any other Person. 
To Seller’s Knowledge, except for the Wind Data, there is no other wind speed data or other 
relevant wind characteristics data that have been prepared in respect of the Project. 

Section 4.22 Insurance. Schedule 4.22 describes the insurance maintained by or 
on behalf of the Company with respect to the Project. Such insurance coverage is in full force 
and effect, all premiums with respect thereto covering all periods up to and including the date as 
of which this representation is being made that are required to have been paid as of such date 
have been paid (other than retroactive premiums which may be payable with respect to 
commercial general liability insurance policies), and no written notice of cancellation or 
termination has been received by the owner or holder of any such insurance coverage. No 
pending Claims by or for the benefit of the Company exist under any such insurance coverage 
covering the Company. 

Section 4.23 No Other Agreements to Sell the Purchased Assets. Neither the 
Company nor Seller has any legal obligation to, or non-binding agreement in principle with, any 
other Person to sell or effect a sale of all, or any portion of, the Company or the Purchased 
Assets. 

Section 4.24 Books and Records. All Books and Records of the Company have 
been maintained in all material respects in accordance with applicable Law. 

Section 4.25 Studies and Reports. Schedule 4.25(a) contains a true, correct and 
complete list of all material studies and reports (collectively, “Reports”), including, if existing, 
those studies relating to wildlife (including avian), environmental, anthropological, geotechnical, 
resource, curtailment, feasibility, geological, biological, watershed, flora and fauna, wetlands, 
groundwater resources, archaeological, cultural, visual impact, noise impact, television reception 
interference, transmission (including constraints), wind resources, projected revenues, 
engineering, design, suitability of the turbines, and construction of the Project, that are in the 
possession or control of Seller, the Company or any of their Affiliates or Representatives. A true, 
correct and complete copy of each such report, including any amendments thereto, has been 
made available to Buyer prior to the execution of this Agreement. Schedule 4.25(b) lists those 
Material Reports that are required to be completed and/or obtained pursuant to Section 6.6(j).  

Section 4.26 Affiliate Transactions. Except as disclosed on Schedule 4.26 or 
under the Purchased Contracts, there are no existing or pending transactions, Contracts or 
Liabilities between or among the Company on the one hand, and Seller or any of Seller’s 
Affiliates on the other hand.  

Section 4.27 Certain Disclaimers. 
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(a) Except as expressly set forth in Article III and Article IV, none 
of Seller or its, or its Affiliates’, Representatives, officers or Affiliates has 
made or is making any other representations or warranties whatsoever, 
express or implied, written or oral, and expressly disclaims any other 
representations or warranties of any kind or nature, express or implied as 
to the title, condition, value or quality of the shares, the Company, the 
Project, or the Purchased Assets and, except as expressly set forth in 
Article III and Article IV, Seller, its Representatives and Affiliates, and such 
Affiliates’ Representatives, specifically disclaim any representation or 
warranty of merchantability, usage, suitability or fitness for any particular 
purpose with respect to the Project or the Purchased Assets, or any other 
part thereof, or as to the workmanship thereof, or the absence of any 
defects therein, whether latent or patent, and furthermore, except as 
otherwise expressly set forth in Article III and Article IV, Seller, its 
Representatives, and Affiliates, and such Affiliates’ Representatives, makes 
no representations or warranties regarding environmental matters. 

(b) The Parties acknowledge and agree that, except as otherwise 
expressly provided in Article III and Article IV, the Company is being 
transferred through the sale of the Shares “AS IS, WHERE IS, WITH ALL 
FAULTS” and, except as expressly set forth in Article III and Article IV, 
Seller expressly disclaims any representations and warranties of any kind 
or nature, express or implied, as to the condition, value or quality of the 
Company, the Project and the Purchased Assets or the prospects (financial 
market or otherwise), risks and other incidents of the Company, the Project 
and the Purchased Assets. 

ARTICLE V 
 

REPRESENTATIONS AND WARRANTIES OF BUYER 

Buyer hereby represents and warrants to Seller that each and all of the following 
representations and warranties set forth in this Article V are true and correct as of the date of this 
Agreement and as of the Closing Date (except for such representations and warranties that speak 
as of a specific date, in which case such representations and warranties are true and correct as of 
such date): 

Section 5.1 Organization. Buyer is a corporation, validly existing and in good 
standing under the Laws of the State of New Mexico. Buyer is duly qualified or licensed to do 
business in each other jurisdiction where the actions to be performed by it under this Agreement 
makes such qualification or licensing necessary, except in those jurisdictions where the failure to 
be so qualified or licensed would not have a material adverse effect on its ability to perform such 
actions. 

Section 5.2 Authority; Enforceability. Subject to Section 2.8(a)((xii), Buyer 
has all requisite corporate power and authority to enter into this Agreement and the Company 
Assignment Agreement, to perform its obligations hereunder and thereunder and to consummate 
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the transactions contemplated hereby and thereby. The execution and delivery by Buyer of this 
Agreement and the Company Assignment Agreement and the performance by Buyer of its 
obligations hereunder and thereunder have been duly and validly authorized by all necessary 
action on behalf of Buyer. This Agreement has been, and the Company Assignment Agreement 
when executed will be, duly and validly executed and delivered by Buyer and constitutes, or will 
constitute, as applicable, the legal, valid and binding obligation of Buyer enforceable against 
Buyer in accordance with its terms. 

Section 5.3 No Conflicts. The execution and delivery by Buyer of this 
Agreement and the Company Assignment Agreement, and the performance by Buyer of its 
obligations hereunder and thereunder do not: 

(a) result in a violation of or a breach of any of the terms, conditions or 
provisions of the Organizational Documents of Buyer; 

(b) result in a Default under any material Contract to which Buyer is a party, 
except for any such Default which would not, in the aggregate, have a material adverse 
effect on Buyer’s ability to perform its obligations under this Agreement or the Company 
Assignment Agreement; or 

(c) (i) violate or breach any term or provision of any Law, Governmental 
Approval or order applicable to Buyer or any of its Assets, except as would not have a 
material adverse effect on Buyer’s ability to perform its obligations under this Agreement 
or the Company Assignment Agreement or (ii) require any material Consent of any 
Governmental Authority under any applicable Law, other than such Consents listed on 
Schedule 2.7(b)(ix) or such Consents, which, if not made or obtained, would not have a 
material adverse effect on Buyer’s ability to perform its obligations under this Agreement 
or the Company Assignment Agreement. 

Section 5.4 Legal Proceedings. Buyer has not been served with notice of any 
Claim, no Claim is pending and to Buyer’s knowledge, none is threatened in writing, against 
Buyer which seeks a writ, judgment, order or decree restraining, enjoining or otherwise 
prohibiting or making illegal any of the transactions contemplated under this Agreement or the 
Company Assignment Agreement. 

Section 5.5 Purchase for Investment. Buyer represents and warrants that (a) the 
Shares are being acquired for Buyer’s own account and not with a view to, or intention of, 
distribution thereof in violation of the 1933 Act, or any applicable state securities laws, and the 
Shares shall not be disposed of in contravention of the 1933 Act or any applicable state securities 
laws, (b) Buyer’s knowledge and experience in financial and business matters are such that it is 
capable of evaluating the merits and risks of the investment in the Shares, and (c) Buyer is an 
“accredited investor” as such term is defined in Regulation D under the Securities Act. 

Section 5.6 Brokers. Buyer does not have any liability or obligation to pay fees 
or commissions to any broker, finder or agent with respect to the transactions contemplated by 
this Agreement. 
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Section 5.7 Financial Resources. Buyer has and at all times prior to Closing 
will continuously have sufficient funds available or committed sources for sufficient funds to 
perform its obligations with respect to the transactions contemplated hereby, including having 
available at the Closing Date funds sufficient to pay the amount payable by Buyer to Seller 
pursuant to Section 2.2. 

Section 5.8 Certain Disclaimers. Except as Expressly set forth in this 
Article V, none of Buyer or its, or its Affiliates’, Representatives, officers or 
Affiliates has made or is making any other representations or warranties 
whatsoever, express or implied, written or oral, and expressly disclaims any other 
representations or warranties of any kind or nature, express or implied. 

ARTICLE VI 
 

COVENANTS 

The Parties hereby covenant and agree as follows: 

Section 6.1 Books and Records. 

(a) From and after Closing, Buyer will preserve and keep the Books and 
Records of the Company and the Project that relate to the period prior to the Closing Date 
(including all accounting records) for a period of seven (7) years from the Closing, or for 
any longer periods as may be required by any Governmental Authority or ongoing 
litigation. From and after Closing, Buyer, upon reasonable prior written notice from 
Seller, will provide to Seller and its Representatives access to or copies of books and 
records of the Company to the extent relating to events that occurred prior to Closing and 
to the extent needed for a legitimate business purpose or to enforce rights under this 
Agreement provided that all such books and records shall be confidential and the 
information therein shall not be used or disclosed except as required by Law, for a 
legitimate business purpose, or to enforce rights under this Agreement. 

(b) Seller will deliver the Books and Records of the Company in Seller’s 
possession to Buyer as promptly as practicable following the Closing Date if such Books 
and Records are not present at the Company on the Closing Date. Seller may retain a 
copy of the Books and Records of the Company. 

Section 6.2 Transfer Taxes. Buyer shall pay any Transfer Taxes in connection 
with this Agreement and the transactions contemplated hereby. Buyer shall be responsible for 
filing any Tax Return regarding any Transfer Taxes in connection with this Agreement and the 
transactions contemplated hereby and shall do so within the time period required by Law and 
provide a copy of the return to Seller, but will alert Seller of the need to file such a return first in 
writing in case there is any disagreement about whether Transfer Taxes are owed and work in 
good faith to resolve any disagreement. For the avoidance of doubt, Buyer will be solely 
responsible for any Transfer Taxes arising from any action to dissolve, terminate or restructure 
the Company or to convey, distribute or transfer any assets, properties or other rights to or from 
the Company after Closing. 
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Section 6.3 Tax Matters.  

(a) Except as provided in Section 6.2 relating to Transfer Taxes:  

(i) In the case of any Straddle Period, (i) franchise Taxes based solely 
on capital, ad valorem Taxes and property Taxes shall be apportioned between the 
portion of such Straddle Period ending on the Closing Date and the portion of such 
Straddle Period beginning after the Closing Date on a daily pro-rata basis, and (ii) all 
other Taxes shall be apportioned between the portion of such Straddle Period ending on 
the Closing Date and the portion of such Straddle Period beginning after the Closing Date 
on a closing of the books basis. 

(ii) Buyer and Seller shall furnish or cause to be furnished to each 
other, as promptly as practicable, such information and assistance relating to the Project 
as is reasonably necessary for the preparation and filing of any Tax Return, claim for 
refund, or other filings relating to Tax matters, for the preparation for any Tax audit, for 
the preparation for any Tax protest and for the prosecution or defense of any suit or other 
proceeding relating to Tax matters. 

(iii) The Parties agree that prior to the Closing, Seller will not negotiate 
with any local taxing authority regarding tax rates or structures for the Project without the 
prior written consent of Buyer, and that if such consent to negotiate is provided, any such 
agreement regarding tax rates or structures entered into prior to the Closing is also subject 
to the prior written consent of Buyer. Prior to the Closing, Buyer will not negotiate with 
any local taxing authority regarding tax rates or structures for the Project, that would 
apply to any Pre-Closing Tax Period without the prior written consent of Seller, and if 
such consent to negotiate is provided, any such agreement regarding tax rates or 
structures entered into prior to the Closing is also subject to the prior written consent of 
Seller. 

(iv) Income Taxes relating to or accrued by the Company prior to the 
Closing that have not been paid by Seller shall be paid by and remain the responsibility of 
Seller. 

(b) Between the date hereof and the Closing Date, (i) Buyer may, in its sole 
discretion, notify Seller in accordance with Section 8.1 of a Tax Law Change and 
(ii) Seller may, in its sole discretion, notify Buyer of any events or circumstances 
described in clauses (c) through (f)  (but in the case of clause (d) only the issuance of 
final Treasury Regulations and in the case of clause (e) only if the subject change in 
interpretation is final and non-appealable) that Seller has reasonably determined may 
form the basis of a Tax Law Change (any such notice in (i) or (ii), a “TLC Notice”).  If a 
TLC Notice is delivered in accordance with the preceding sentence, Buyer will have sixty 
(60) days from the date on which such TLC Notice is delivered or received, as applicable, 
during which to determine whether it will exercise its rights under Section 2.8(a)(xiv)  
(such period of time, the “TLC Determination Period”).  If Buyer so elects to exercise its 
rights under Section 2.8(a)(xiv), Buyer shall so notify Seller in accordance with 
Section 8.1 providing a clear indication of its intention to terminate this Agreement and a 
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reasonably detailed explanation of the nature and effect of Tax Law Change giving rise to 
the termination right (a “TLC Termination Notice”).  If Buyer does not deliver a TLC 
Termination Notice before the expiry of the applicable TLC Determination Period, it will 
not have the right to terminate this Agreement on the basis of the specific (including time 
specific) Tax Law Change described in the subject TLC Notice. 

Section 6.4 Conduct of the Company Prior to Closing. Except as contemplated, 
permitted or required by this Agreement, or as required by applicable Laws, between the date 
hereof and the Closing, Seller will cause the Company to conduct the Business, maintain all 
books and records, and use Commercially Reasonable Efforts to preserve and maintain all of the 
Purchased Assets, each in the Ordinary Course of Business. Without limiting the foregoing, 
Seller shall cause the Company to use Commercially Reasonable Efforts, consistent with Prudent 
Wind Industry Practices, material applicable Laws, and all Purchased Contracts, to develop the 
Project, and to preserve its relations with and the goodwill of the suppliers, contractors, 
Governmental Authorities, personnel, licensors, customers, distributors and others having 
business relations with the Company or Seller in respect of the Project. Notwithstanding the 
foregoing, between the date hereof and the earlier to occur of the Closing and the termination of 
this Agreement, except as permitted or contemplated by the terms of this Agreement, without the 
prior written consent of Buyer (which consent may be withheld in Buyer’s sole discretion, except 
in the cases of items (d), (h), (j) and (l) below, and item (q) as the same relates to items (d), (h), 
(j) and (l), in which cases Buyer’s consent shall not be unreasonably withheld, conditioned or 
delayed), the Company and, with respect to the Business, Seller shall not do, or suffer to occur, 
any of the following: 

(a) take any action which could reasonably be expected to interfere with or 
prevent the consummation of the transactions contemplated by this Agreement; 

(b) amend the Organizational Documents of the Company; 

(c) adopt a voluntary plan of complete or partial liquidation or dissolution; 

(d) incur any obligations or Liabilities (through a Contract or otherwise) that 
would remain outstanding obligations or Liabilities of the Company on or following the 
Closing Date, other than with respect to any Land Contracts executed after the date 
hereof which are substantially in the form of the applicable Land Contracts existing as of 
the date hereof; 

(e) declare, set aside or pay any dividends on or make any other distributions 
(whether in cash, stock, equity securities or property) in respect of any Equity Interests of 
the Company or split, combine or reclassify any such Equity Interests or issue or 
authorize the issuance of any other securities of the Company in respect of, in lieu of or 
in substitution for any Equity Interests; 

(f) issue, deliver, sell, authorize, pledge or otherwise encumber any Equity 
Securities;  
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(g) acquire or agree to acquire by merging or consolidating with, or by 
purchasing any material equity or voting interest in or a material portion of the assets of, 
or by any other manner, any business or any Person or division thereof;  

(h) sell, lease, license, encumber or otherwise dispose of any of the Purchased 
Assets (other than Permitted Liens) or enter into any written or oral agreement with a 
third party with respect to the sale, lease, license, encumbrance or other disposition of 
any the Purchased Assets (other than the transfer of the Purchased Assets from Seller or 
its Affiliates to the Company); 

(i) make any change in the Business except such changes required by 
applicable Law; 

(j) amend, modify, grant any waivers in respect of, cancel, terminate, or 
consent to the cancellation or termination of, any Purchased Contract;  

(k) enter into Contracts that include change in control restrictions, direct or 
indirect equity ownership transfer restrictions, restrictions on competition, rights of first 
refusal, rights of first offer, or other similar rights; 

(l) settle or agree to settle any material Action with any third party, including 
any Governmental Authority;  

(m) make or effect any change in any accounting methods, principles or 
practices or any change in, or adoption of any new, tax accounting principle, method of 
tax accounting or tax election; 

(n) file any amended Tax Return with respect to any Taxes, enter into any 
closing agreement, settle or compromise any proceeding with respect to any Tax claim or 
assessment, surrender any right to claim a refund of Taxes, consent to any extension or 
waiver of the limitation period applicable to any Tax claim or assessment relating to the 
Company, take any other similar action relating to the filing of any Tax Return or the 
payment of any Tax; 

(o) make or change any election in respect of Taxes, adopt or change any 
accounting method in respect of Taxes, file any federal, state, or foreign income Tax 
Return or any other material Tax Return without the consent of Buyer prior to filing, file 
any amendment to a federal, state, or foreign income Tax Return or any other material 
Tax Return, enter into any Tax sharing or similar agreement or closing agreement, settle 
any claim or assessment in respect of Taxes, or consent to any extension or waiver of the 
limitation period applicable to any claim or assessment in respect of Taxes, or enter into 
intercompany transactions giving rise to deferred gain or loss of any kind, or take any 
other similar action relating to the filing of any Tax Return or the payment of any Tax, if 
such election, adoption or other action would have the effect of increasing the Tax 
liability of the Company for any period ending after the Closing Date or decreasing any 
Tax attribute of the Company existing on the Closing Date; 
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(p) submit any rate schedules to Federal Energy Regulatory Commission or 
take any other actions that would result in the Company becoming a “public utility” 
within the meaning of Section 201(e) of the FPA or within the meaning of any applicable 
state statute; or 

(q) agree to enter into any Contract or otherwise any commitment to do any of 
the foregoing in this Section 6.4. 

Seller shall be permitted to request consent from Buyer in writing (including by 
electronic mail) by delivering written notice (including by electronic mail) to all of the 
individuals specified on Schedule 6.4 (which Schedule may be updated from time to time by 
Buyer) which written notice shall include clear and conspicuous language stating that such notice 
triggers a seven (7) Business Day response period under this Section 6.4 and that rights will be 
forfeited hereunder if Buyer does not timely respond. If no such individual responds (including 
by return email) to any such written notice within seven (7) Business Days after delivery of such 
initial written notice, Buyer shall be deemed to have provided its prior written consent and 
approval to the taking of such action upon and under the circumstances described in such 
request. 

Section 6.5 Purchased Property. If requested by Buyer following the date of 
this Agreement, Seller shall use Commercially Reasonable Efforts to cause the Company to 
obtain from those landowners identified by Buyer a fee simple interest in land identified by 
Buyer for an operating and maintenance facility (not to exceed five (5) acres) and a Project 
substation (not to exceed ten (10) acres), in each case at a price not to exceed ten thousand 
dollars ($10,000) per acre and on terms and conditions acceptable to Buyer (the “Purchased 
Property”). 

Section 6.6 Development Work. Seller shall cause the Company to, in 
cooperation and coordination with Buyer and at the sole cost and expense of Seller, perform the 
following actions related to the development of the Project, in a manner consistent with the 
Design Package and the primavera network diagram attached hereto as Schedule PND (the 
“Development Work”): 

(a) implement a permitting and regulatory strategy with local, state and 
federal agencies sufficient to obtain all Governmental Approvals required for the 
construction, ownership and operation of the Project (excluding the Buyer’s Regulatory 
Approval); provided, Buyer is responsible for permits related to construction activities, 
including building permits, storm water permits, notice of intent, air quality permits, 
approach and turning radii permits (the “EPC Permits”); 

(b) support and, as requested, assist with all filings and other communications 
with respect to the Buyer’s Regulatory Approvals and the EPC Permits; 

(c) negotiate and complete all Land Contracts and obtain all Real Property 
Interests necessary to acquire, develop, interconnect and, to the extent reasonably 
foreseeable, construct, install, complete, operate and maintain on the Site the Project, and 
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any Land Contract executed after the date hereof shall be substantially in the form of the 
applicable Land Contracts existing as of the date hereof; 

(d) acquire a fee simple interest in real property for an operation and 
maintenance building and Project substation as provided for in, and in accordance with, 
Section 6.5; 

(e) prior to the Closing Date, if permitted under the applicable Land Contract, 
release from the Project those parcels having title complications that are incurable as 
determined by Buyer in accordance with, and subject to, Section 2.7(d)); 

(f) manage pre-Closing negotiations between Seller or the Company and the 
Landowners, and support Buyer in any post-Closing negotiations; 

(g) support landowner relations and communications for activities such as 
pre-Closing landowner meetings, and support Buyer in any such post-Closing activities; 

(h) manage pre-Closing zoning and other permitting matters, including 
obtaining all Governmental Approvals (excluding the Buyer’s Regulatory Approvals and 
the EPC Permits) necessary to initiate construction of the Project and to enable the 
Company to own, lease or otherwise hold the Project’s Assets to carry on the business 
and support Buyer in any such post-Closing matters; 

(i) manage pre-Closing title matters including, identifying encumbrances in 
coordination with Buyer (including any federal or state holdings or easements), 
implementing curative measures and procurement of the Title Commitments, and 
obtaining the Survey, including performing such obligations set forth in Section 2.7(d), 
and support Buyer in any such post-Closing matters; 

(j) complete and/or obtain all Material Reports, which shall be in form and 
substance reasonably acceptable to Buyer;  

(k) collect and analyze met tower data; 

(l) assist with the development of a Site plan, including by completing geo-
coordinates for all final and all alternate turbine locations and all proposed setbacks, Site 
optimization, micro-siting studies, re-surveys, and other related Development Work in 
connection with turbines (including any other related pre-Closing Development Work 
associated with re-locating turbine sites due to adverse site conditions or constructability 
issues), the collection system, the Project substation, the operations and maintenance 
building, and access roads (including public and turbine access roadway improvement 
assessments and all agreements related thereto), and pre-Closing re-permitting associated 
with any adjustments or modifications to the aforementioned (the Site plan resulting from 
each of the foregoing, the “Final Site Plan”), which Final Site Plan will, if reasonably 
available when the Survey is being prepared, be overlaid in the Survey; 

(m) obtain the following: 
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(i) all required geotechnical reports of all final and alternate turbine 
locations and at all ancillary structure locations; 

(ii) studies/analysis relating to the observed wind regime and estimated 
energy production at the proposed Site; 

(iii) environmental, cultural and historical surveys of all corridors 
required to construct the Project; 

(iv) desktop wetlands assessment to identify the existence and location 
of jurisdictional wetlands and, if the construction, operation or maintenance of the Project 
is expected to impact wetlands, prepare a wetland delineation report for potentially 
impacted wetlands and surface waters within all corridors required to construct the 
Project, such report based on the design assumption that the Project will qualify for 
NationWide Permit 12 or NationWide Permit 14 utilizing a self-verification method 
appropriately documented in the report; 

(v) Tier I and II studies conducted in accordance with the USFWS 
Land Based Wind Energy Guidelines (“WEG”) to be documented in the Wildlife 
Conservation Strategy (i.e., not a separate report); 

(vi) desktop avian and Protected Species and habitat assessments and, 
if required, field assessments or studies, including any final findings, related to the Site in 
accordance with Tier I, II, III, and IV of the WEG to be documented in the Wildlife 
Conservation Strategy and associated desktop reports; 

(vii) eagle and raptor nest and use studies, which shall be consistent 
with the USFWS Eagle Conservation Plan Guidelines (but shall not require preparation 
of an Eagle Conservation Plan or pursuit of an eagle take permit);  

(viii) USFWS analyses or studies related to the Project;  

(ix) all required cultural resource and architectural history studies 
within the Site; 

(x) Federal Aviation Administration screening studies associated with 
Project development and any additional micro-siting required to finalize the Site layout; 
provided that, subject to Section 2.7(b)(ii), actions under this Section 6.6(m)(x) not 
completed prior to Closing may be identified by Seller on Schedule 6.6 at the Closing; 

(xi) a beam path study within the Site; 

(xii) any acoustic and shadow flicker modeling reports required to be 
conducted as part of the Project or by any Purchased Contract, applicable Law or 
Permit; and 

(xiii) any required soil/geotechnical/geological studies; 
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(n) develop a crossing permit matrix and coordinate and complete all required 
crossing agreements with respect to existing utilities within the Site; provided that, so 
long as such crossing permit matrix is completed before Closing, and subject to 
Section 2.7(b)(ii), actions under this Section 6.6(n) not completed prior to Closing may 
be identified by Seller on Schedule 6.6 at the Closing; 

(o) review and provide a description and status of past or on-going 
environmental projects relevant to the Site done in settlement with a regulatory agency or 
due to a voluntary initiative; 

(p) consistent with the Phase I Environmental Site Assessment, complete a 
review of and list all known spills or Releases and all other recognized environmental 
conditions that have occurred at the Site and the actions taken to remediate them; 

(q) complete the standard broadcast Site review; 

(r) complete a review of any United States Department of Agriculture 
Conservation Reserve Program or Wetlands Reserve Program, and designations 
pertaining to the Site and list all potentially affected parcels; 

(s) resolve any issues regarding real and personal property Taxes affecting the 
Project, including obtaining the consent to assignment of, and an amendment (reflecting 
such resolved issues that relate to the Property Tax Agreements) to, each of the Property 
Tax Agreements, all in form and substance acceptable to Buyer; 

(t) to the extent the same are not included in the Survey, provide to Buyer 
Site drawings showing (i) vertical relief and contour intervals, (ii) setback requirements 
including those imposed by Contract or applicable Law, (iii) wetlands delineation, and 
(iv) plottable offsite easements or servitudes required for the interconnection, 
construction, operation and maintenance of the Project; and 

(u) perform the activities designated as Seller’s responsibility on Schedule 6.6 
attached hereto. 

Section 6.7 Purchased Asset Transfer. If applicable, prior to (which may be on 
the same day as) the Closing, Seller shall, and shall cause its Affiliates to, (a) assign, convey and 
transfer to the Company, free and clear of all Liens other than Permitted Liens, all of Seller’s and 
its Affiliate’s right, title and interest in and to the Purchased Assets owned by Seller or its 
Affiliates or in which Seller or any of its Affiliates have any interest in, including all work or 
Assets related solely to the Project generator tie line, and (b) cooperate with Buyer to allow 
Buyer to replicate and/or continue to receive the benefit of the Shared Contracts (the “Pre-
Closing Asset Transfer”). All costs and expenses incurred in connection with such transfer shall 
be borne by Seller. 

Section 6.8 Access to Information.  

(a) Subject to the terms of the Confidentiality Agreement and subject to the 
safety rules and regulations of Seller, from the date hereof until the earlier of (i) the 
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Closing and (ii) the termination of this Agreement in accordance with Section 2.8, upon 
reasonable prior written notice, Seller will, and will cause the Company, to (A) afford 
Buyer and its authorized Representatives reasonable access to the offices, properties 
(including the Site), Representatives, Contracts, and Books and Records of the Company 
and the Project, (B) furnish to Buyer and authorized Representatives of Buyer such 
additional financial and operating data and other information, regarding the Company and 
the Project (or copies thereof) as Buyer may from time to time reasonably request, and 
(C) furnish to Buyer and authorized Representatives of Buyer any other information 
concerning or otherwise relating to the Purchased Assets, the Company and the Project as 
Buyer or its Representatives may reasonably request; provided that, in the case of clause 
(B) or (C), Buyer shall reimburse Seller for any third party costs and expenses incurred 
by Seller or its Affiliates in connection with such activities. 

(b) Without limiting the generality of the foregoing, until the Closing Date, 
Seller agrees to furnish to Buyer the following reports and notices: 

(i) within ten (10) Business Days after the end of each month prior to 
the Closing Date, Seller shall deliver to Buyer a report addressing the progress being 
made with respect to the Development Work; 

(ii) within ten (10) Business Days after any such report is submitted, a 
copy of any report required to be filed by Seller (or on behalf of Seller) with any 
Governmental Authority other than in the Ordinary Course of Business; and 

(iii) within ten (10) Business Days after Seller obtains Knowledge 
thereof, notice of any Environmental Claim by any Governmental Authority or any 
assertion of an Environmental Claim or material Claims by any other Person or Persons 
together with a copy of any correspondence relating thereto and a description of any steps 
Seller is taking and proposes to take with respect thereto. 

Section 6.9 Efforts; Consents; Regulatory and Required Seller Approval. 

(a) Each Party will use diligent and Commercially Reasonable Efforts to 
(i) take, or cause to be taken, all appropriate action, and do, or cause to be done, all things 
necessary, proper or advisable under applicable Laws or otherwise to promptly 
consummate and make effective the transactions contemplated by this Agreement and the 
Company Assignment Agreement, (ii) obtain all authorizations, consents, orders and 
approvals of, and give all notices to and make all filings with, all Governmental 
Authorities and other third parties that may be or become necessary for the performance 
of its obligations under this Agreement and the Company Assignment Agreement and the 
consummation of the transactions contemplated by this Agreement and the Company 
Assignment Agreement, or that may be or become necessary, proper or advisable 
pursuant to any Permit or Purchased Contract to which the Company is bound or by 
which any of the Company’s Assets or properties are bound, and (iii) satisfy all 
conditions to such Party’s obligations under this Agreement and the Company 
Assignment Agreement. Notwithstanding the foregoing or anything to the contrary set 
forth in this Agreement, in connection with obtaining such authorizations, consents, 
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orders and approvals from Governmental Authorities or third parties, no Party will be 
required to make payments, commence legal or regulatory proceedings or agree to 
modifications of the terms and conditions of any agreements with third parties or Permits. 
Nothing in this Section 6.9(a) shall require any Party to (A) consent to any action or 
omission by the other Party or its Affiliates or (B) agree to amend or waive any provision 
of this Agreement. Each Party shall reasonably cooperate with the other Party in 
performing the obligations required by this Section 6.9(a), including the negotiation, 
execution, and assignment of Purchased Contracts and agreements related to the Project. 
Notwithstanding anything to the contrary contained in this Section 6.9(a), if the Parties 
are in an adversarial relationship in litigation or arbitration, the furnishing of any 
documents or information in accordance herewith shall be solely subject to applicable 
rules relating to discovery and the remainder of this Section 6.9(a) shall not apply. 

(b) With respect to Buyer’s Regulatory Approval, Buyer will submit, within 
sixty (60) days after execution of this Agreement, an application or a petition to the 
NMPRC and the PUCT requesting Buyer’s Regulatory Approval. If Buyer obtains 
Buyer’s Regulatory Approval as requested or with modifications that are acceptable to 
Buyer, and all other conditions precedent are satisfied or waived by the applicable Party, 
Buyer shall proceed to Closing subject to the terms and conditions of this Agreement 
provided, that if a Tax Law Change occurs, including after Buyer has submitted an 
application or a petition to the NMPRC and the PUCT (and whether or not Buyer 
Regulatory Approval not accounting for the impacts of any such Tax Law Change has 
previously been obtained), Buyer may, in its sole discretion, supplement or otherwise 
modify any such application or a petition to the NMPRC and the PUCT and meet and 
communicate with the NMPRC and the PUCT requesting Buyer Regulatory Approval 
accounting for the impacts of any such Tax Law Change on the terms and conditions 
satisfactory to Buyer, and the inclusion of such terms and conditions shall be required 
before the Buyer Regulatory Approval shall be considered to have been obtained for the 
purposes hereof (including Section 2.7). If Buyer’s Regulatory Approval does not occur 
by the date described in Section 2.8(a)(iv), then Buyer shall have the right to terminate 
this Agreement as described in such section. 

(c) If requested by Buyer, Seller shall, at its own cost, reasonably cooperate 
and support Buyer’s efforts to obtain such approvals from the NMPRC and the PUCT, 
including assisting in factual development of the filings, providing supportive testimony 
and written comments; provided, however, that Seller, the Company and their Affiliates 
will not communicate with the NMPRC staff or the PUCT staff regarding the Project or 
regulatory approval process without Buyer’s express consent, which consent may be 
withheld for any reason; provided further that such restriction shall not limit or prevent 
Seller, the Company or their Affiliates from communicating with the PUCT regarding 
any Permits that may be issued by the PUCT. 

(d) Except as otherwise provided in this Agreement, the Parties will not take 
any action that is reasonably likely to have the effect of unreasonably delaying, impairing 
or impeding the receipt of any required authorizations, consents, orders or approvals. 
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Section 6.10 Notification of Closing. Within sixty (60) days after the Closing 
Date, Buyer will provide evidence to Seller, in a format reasonably acceptable to Seller, that 
Buyer has provided notice to all applicable Governmental Authorities and all counterparties to 
the Contracts of the Company regarding the sale of the Company and the Purchased Assets to 
Buyer and the new addresses for notice purposes. 

Section 6.11 Public Announcements. Subject to a Party’s reasonable judgment 
that it is required by Law or by the rules of a national securities exchange to make such 
disclosure, neither Party shall issue any public announcement or other statement with respect to 
this Agreement or the transactions contemplated hereby without the prior consent of the other 
Party. Additionally, Seller and the Company hereby consent to the disclosure of confidential 
information regarding the Project and its current status in public filings and informal 
communications with regulators to be made by Seller or Buyer in connection with seeking 
approval of the transaction contemplated by this Agreement and in developing the Project; and 
hereby waive any confidentiality provisions relating thereto currently in effect. Notwithstanding 
the foregoing, following the Closing Date, Seller may list the Project, including status, location, 
capacity in megawatts, and commercial operation date (but not including the identity of Buyer), 
and may use photographs of the Project, in a manner consistent with Seller’s listings of other 
wind projects that it has developed, on Seller’s or its Affiliates’ websites or Seller’s or its 
Affiliates’ other marketing materials, without the consent of Buyer. 

Section 6.12 Transfer of Permits. Seller acknowledges that the Project is subject 
to various Permits and requirements, including requirements to obtain Governmental Approvals 
authorizing the construction, ownership or operation of the Project, and requirements for the 
recovery of costs incurred from the Project. In the event Buyer determines that it will, following 
the Closing, merge or consolidate Company with and into Buyer, Seller shall assist and 
cooperate with Buyer, at Buyer’s request and Buyer’s cost and expense, with respect to the 
transfer of all existing Permits to Buyer and with respect to Buyer’s satisfaction of its regulatory 
requirements in connection therewith. 

Section 6.13 Further Assurances. Subject to the terms and conditions of this 
Agreement, at any time or from time to time after the Closing, at any Party’s request and without 
further consideration, the other Party will execute and deliver to such Party such other 
instruments of sale, transfer, conveyance, assignment and confirmation, provide such materials 
and information and take such other actions as such Party may reasonably request in order to 
consummate the transactions contemplated by this Agreement. 

Section 6.14 Schedules. (a) Seller may, from time to time prior to and up to the 
Closing Date, by written notice to Buyer, disclose (including by adding new schedules) any fact, 
matter, condition, event or circumstance based on any new facts that arise following the date of 
this Agreement and that are necessary to correct any matter that would otherwise constitute a 
breach of any representation or warranty of Seller in Article III or Article IV such that the 
closing condition in Section 2.7(b)(i) cannot be satisfied, and (b) Seller shall, on a monthly basis 
by written notice to Buyer, provide an update to the Required Update Schedules together with 
any documents underlying such update (each of the supplemental disclosures in (a) or (b) above, 
an “Update”); provided, that, such Updates must be delivered no later than the date that is ten 
(10) days prior to the anticipated Closing Date, other than with respect to any fact, matter, 
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condition, event or circumstance that occurs after such date; provided, further, that updates to 
any of (i) Schedule 1.1–DP (Design Package) and Schedule PND (Primavera Network Diagram), 
(ii) Schedule 4.5(c) (Purchased Assets), and (iii) Schedule 4.14(l) (Sufficiency of Land 
Contracts), shall each require Buyer’s prior written approval, not to be unreasonably withheld, 
conditioned or delayed, unless any such update described in clauses (i) to (iii) constitutes a 
material deviation from the Scope of Work or could reasonably be expected to affect the ability 
to satisfy Section 2.7(b)(xv), in which case Buyer may withhold its approval in its sole 
discretion. For the avoidance of doubt, the uploading of documents to the Data Site or other 
delivery of documents to Buyer or Seller, as applicable, shall not constitute written notice of an 
Update. If the facts, matters, conditions, events or circumstances disclosed in the Update 
(collectively, “Update Matters”), individually or in the aggregate, have or would reasonably be 
expected to have, a Material Adverse Effect, and such Update Matters were not matters 
consented to by Buyer in accordance with Section 6.4, Buyer may terminate this Agreement 
pursuant Section 2.8(a)(ix) upon written notice delivered to Seller within fifteen (15) Business 
Days following receipt from Seller of the relevant Update; provided, however, that, if Buyer 
does not exercise such termination right and the Closing shall occur, then, notwithstanding 
anything to the contrary in this Agreement (including Article VII) the Update Matters may not be 
the basis for any indemnification by Seller pursuant to Section 7.2. If the Update Matters 
disclosed in an Update delivered pursuant to clause (a) above do not have, and would not 
reasonably be expected to have, a Material Adverse Effect, and such Update Matters were not 
matters consented to by Buyer in accordance with Section 6.4, then such Update Matters and/or 
the failure of a representation and warranty made by Seller in this Agreement to be true as 
described in the relevant Update shall not be grounds for Buyer to refuse to perform its 
obligations to effect the Closing, but if the Closing shall occur despite the fact that Seller had 
notified Buyer, as contemplated above, of any such Update Matters, then, notwithstanding 
anything to the contrary in this Agreement (including Article VII) the Update Matters in such 
Update delivered pursuant to clause (a) above that constituted breaches of one or more 
representations or warranties of Seller in Article III or Article IV as of the date hereof or as of 
the Closing Date may be the basis for any indemnification by Seller pursuant to Section 7.2(a), 
provided that Buyer delivers written notice in accordance with Section 8.1, within twenty (20) 
Business Days of the relevant Update, to Seller reserving its rights under Article VII hereof with 
respect to all or any portion of the Update Matters included in such Update and such notice 
specifying (to the extent practicable and in reasonable detail) (i) the basis for such possible 
indemnification by Seller pursuant to Section 7.2(a) which is presented by the applicable Update 
Matter, and (ii) the amount of (or Buyer’s good faith estimate of) the Losses which could be 
incurred by, or imposed upon, a member of the Buyer Group on account of the basis for such 
possible claim for indemnification (each hereafter, an “Indemnity Exception”); provided, that 
the information provided by Buyer pursuant to the immediately preceding items (i) and (ii) shall 
not be binding on Buyer. If Seller’s aggregate liability under Article VII in respect of Indemnity 
Exceptions would reasonably be expected to exceed an amount equal to six million three 
hundred forty-eight thousand dollars ($6,348,000) (the “IE Threshold”), Seller may, within ten 
(10) Business Days following its receipt of the applicable Indemnity Exception, deliver to Buyer 
notice of its intention to terminate this Agreement in accordance with Section 2.8(a)(x); 
provided, that Seller shall not have any right to terminate this Agreement pursuant to this 
sentence after such date; and, provided further, that if Seller has delivered such a termination 
notice Buyer shall have the right, but not the obligation, to notify Seller in writing within ten (10) 
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Business Days after receipt of such termination notice that Buyer rescinds the Indemnity 
Exception at issue to the extent the same, together with all other prior Indemnity Exceptions, 
exceed the IE Threshold (the “Rescinded Indemnity Exception”), in which case such 
termination notice shall be deemed withdrawn and the Update Matters that are the subject of the 
Rescinded Indemnity Exception may not be the basis for any indemnification by Seller pursuant 
to Section 7.2(a). 

Section 6.15 Release. 

(a) For and in consideration of the amounts payable to Seller under this 
Agreement, effective as of the Closing, Seller and its Affiliates (other than the Company) 
(the “Seller Releasing Parties”), do hereby irrevocably and unconditionally release and 
forever discharge Buyer, the Company and each of their respective Related Parties (the 
“Buyer Released Parties”) from any and all Released Claims that any of the Seller 
Releasing Parties has or may have, now or in the future; provided, however, that Seller 
and its Related Parties reserve their rights arising under this Agreement and the Company 
Assignment Agreement. This release is for any relief, no matter how denominated, 
including injunctive relief, compensatory damages or punitive damages. Effective as of 
the Closing, Seller and its Affiliates (other than the Company), further irrevocably 
covenant and agree not to make any claim in respect of any Released Claim or commence 
or join any suit, action or proceeding against any of the Buyer Released Parties with 
respect to or on account of any Released Claim.  

(b) For and in consideration of the transfer of the Shares under this 
Agreement, effective as of the Closing, Buyer and its Affiliates (including the Company) 
(the “Buyer Releasing Parties”), do hereby irrevocably and unconditionally release and 
forever discharge Seller, and each of its Related Parties (the “Seller Released Parties”) 
from any and all Released Claims that any of the Buyer Releasing Parties has or may 
have, now or in the future; provided, however, that Buyer and its Related Parties reserve 
their rights arising under this Agreement and the Company Assignment Agreement. This 
release is for any relief, no matter how denominated, including injunctive relief, 
compensatory damages or punitive damages. Effective as of the Closing, Buyer, and its 
Affiliates (including the Company), further irrevocably covenant and agree not to make 
any claim in respect of any Released Claim or commence or join any suit, action or 
proceeding against any of the Seller Released Parties with respect to or on account of any 
Released Claim. 

(c) For purposes of this Section 6.15, the following terms have the meanings 
set forth below:  

(i) “Released Claims” means any and all liabilities, obligations, 
causes of action, costs and expenses arising under any theory of contract, tort, breach of 
duty, strict liability, contribution, unjust enrichment, or any other theory of liability of 
any jurisdiction, whether known or Unknown Claims and of any nature whatsoever 
(including negligence or gross negligence but excluding Fraud), in each case (A) that 
arose at or prior to the Closing or that relate to or arise out of a condition or event that 
arose at, or that existed or occurred prior to, the Closing and (B) which in any way relate 

Attachment ML-5 
Page 61 of 216 

Case No. 19-00170-UT



 

-56- 
 

to or arise out of or are connected with (1) the Project, the Company or the Company’s 
Assets, (2) any of the Seller Released Parties’ or Buyer Released Parties’, as applicable, 
direct or indirect ownership of the Company or any ownership or development of the 
Project or the Company’s Assets, (3) Seller’s or Buyer’s status, as applicable, as an 
equity owner of the Company or any rights of Seller or Buyer, as applicable, under the 
Company’s organizational or governing agreements, (4) the ownership or the sale and 
transfer of the Shares, or (5) any right of contribution, right of indemnity or other right or 
remedy against the Company and/or its current or former Affiliates, officers, directors, 
employees or other personnel, in connection with any indemnification obligation or any 
other Liability to which Seller or Buyer, as applicable, may become subject under or in 
connection with this Agreement.  

(ii) “Related Parties” means, as to a Party, each of such Party’s 
respective Affiliates, successors, assigns, and each of their respective present and former 
Representatives. 

(iii) “Unknown Claims” means any and all Released Claims which any 
of the Buyer Releasing Parties or Seller Releasing Parties, as applicable, and their 
respective Related Parties does not know or suspect exists in its favor at the time of the 
release of the Seller Released Claims or Buyer Released Claims, as applicable, including 
those which if known by such Person might have affected such Person’s decision(s) with 
respect to the releases set forth in this Section 6.15.  

(d) With respect to any and all Released Claims, the Parties stipulate and 
agree that the Releasing Parties shall be deemed to have expressly waived any and all 
provisions, rights and benefits conferred by any law of any state or territory of the United 
States, or principle of common law, which is similar, comparable, or equivalent to Cal. 
Civ. Code § 1542, which provides: 

A general release does not extend to claims which the creditor does not know or 
suspect to exist in his favor at the time of executing the release, which if known 
by him must have materially affected his settlement with the debtor. 

(e) The Parties acknowledge that the inclusion of “Unknown Claims” in 
the definition of Released Claims was separately bargained for and was a key 
element of this Agreement. The Releasing Parties acknowledge that they may 
hereafter discover facts which are different from or in addition to those that they 
may now know or believe to be true with respect to any and all claims, 
counterclaims, cross-claims, demands, rights, liabilities and causes of action herein 
released and agree that all Unknown Claims are nonetheless released and that this 
Agreement shall be and remain effective in all respects even if such different or 
additional facts are subsequently discovered. 

Section 6.16 Build Out Restrictions. Seller shall not Implement or cause to be 
Implemented, or permit any Other Seller Entity to Implement or cause to be Implemented, any 
Subsequent Wind Farm unless Seller or the applicable Other Seller Entity enter into a build-out 
agreement with the Company in a form satisfactory to the Company and Buyer (and satisfactory 
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to any providers of debt and equity (including tax equity) financing for the Project) protecting 
the Company from any and all adverse impact (including wake effect, increased operations & 
maintenance costs, interconnection or transmission effect, etc.) of the Subsequent Wind Farm. 
Seller agrees that any direct or indirect owner of the Company and their respective current and 
future providers of debt and equity (including tax equity) financing shall be a third-party 
beneficiary of this Section 6.16, with full rights to enforce the provisions hereof and exercise the 
attendant remedies available at law or in equity, including those contemplated in Section 8.14. 

Section 6.17 Support Obligations. 

(a) Buyer acknowledges that Affiliates of the Company (each a “Support 
Obligor”) have provided certain Support Obligations (as identified on Schedule 4.13(b)).  

(b) Prior to the Closing Date, Buyer shall use Commercially Reasonable 
Efforts to procure the replacement of such Support Obligations with the beneficiaries thereof 
such that on or prior to the Closing Date such and Support Obligations are released.  

(c) If Buyer cannot effect such release prior to Closing (each such Support 
Obligation, until such time as such Support Obligation is released in accordance with this 
Section 6.17, a “Continuing Support Obligation”), then Seller or its Affiliates shall keep in 
place such guaranty, letter of credit or other instrument as is necessary to maintain each 
Continuing Support Obligation; provided that as a condition to the continuing maintenance of the 
Continuing Support Obligation:  

(i) Buyer shall deliver to Seller at the Closing in accordance with this 
Section 6.17 support in the form permitted under the applicable Contract or obligation, in 
an amount equal to the maximum amount of exposure under any Continuing Support 
Obligation (the “Continuing Support Instrument”). 

(ii) From and after the Closing, Buyer hereby agrees to indemnify and 
hold harmless Seller and its Affiliates (as applicable) from and against any and all Losses 
that may be suffered, incurred or sustained by any of them or to which any of them 
become subject, resulting from, arising out of or relating to any such Support Obligation 
being in effect on or after the Closing Date (including as a result of any draw or demand 
for or making of any payment by Seller or any such Affiliate of Seller under any Support 
Obligation) with respect to the full extent of such Support Obligation (the “Support 
Indemnity”). In furtherance, and not limitation, of the forgoing, if any claim is made 
against a Continuing Support Obligation, or if a Continuing Support Obligation is drawn 
upon, as applicable, after the Closing Date, upon receipt of written notice thereof from 
Seller, Buyer shall pay Seller the amount so claimed or drawn within five (5) Business 
Days after the date of such written notice. If Buyer fails to pay Seller or its designee 
during such five (5) Business Day period, Seller may draw upon or otherwise enforce the 
terms of the Continuing Support Instrument in accordance with the terms thereof.  

(iii) From and after the Closing, Buyer shall continue to use 
Commercially Reasonable Efforts to procure the release of such Continuing Support 
Obligations.  
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(iv) From and after the Closing, Buyer shall not, and shall cause the 
Company not to, effect any amendments or modifications or any other changes to the 
contracts or obligations to which any of the Continuing Support Obligations relate, or to 
otherwise take any action that would increase the liability of the Support Obligor under 
any Continuing Support Obligation or extend the stated maturity of any Continuing 
Support Obligation, without first notifying Seller in writing thereof and expressly 
agreeing that the Support Indemnity extends to such increased or extended liability. 

(d) Prior to Closing, Buyer shall have the right to contact and have 
discussions with each beneficiary of a Support Obligation in order to satisfy its obligations under 
this Section 6.17, provided that Buyer shall give Seller not less than five (5) Business Days’ prior 
written notice before making any such contact. Seller shall have the right to have one of its 
Representatives present via telephone or in person, as applicable, during any such contact or 
discussion. Buyer shall only contact and hold discussions with such beneficiaries through 
Representatives of Buyer previously approved by Seller, and Buyer shall cause such 
Representatives to comply with all reasonable procedures and protocols regarding such contacts 
and discussions that may be established by Seller. 

Section 6.18 Wind Data. Buyer shall cause the Company to provide to Seller, 
and Seller shall agree to receive, Wind Data prepared prior to the Closing Date by executing a 
wind data license agreement in the form attached as Exhibit C. 

ARTICLE VII 
 

INDEMNIFICATION, LIMITATIONS OF LIABILITY AND WAIVERS 

Section 7.1 Survival. All representations, warranties, covenants and 
obligations in this Agreement will survive the Closing until the date that is two (2) years after the 
Closing Date, except that (a) the Designated Representations, Section 6.15 (Release), 
Section 6.16 (Build Out Restriction), and Section 6.17 (Support Obligations) will each survive 
the Closing indefinitely, (b) Claims under Section 7.2(f) and Section 7.3(e) must be brought no 
later than sixty (60) days following the expiration of the applicable statute of limitations, and (c) 
Claims for breach of the covenants and agreements in this Agreement with respect to Taxes and 
Production Tax Credits must be brought no later than sixty (60) days following the expiration of 
the applicable statute of limitations with respect to such Taxes or Production Tax Credits. 

Section 7.2 Indemnification by Seller. Subject to Sections 7.1 and 7.4, from 
and after the Closing Date, Seller will indemnify Buyer and its Affiliates and Representatives 
(the “Buyer Group”) from and against all Losses arising, directly or indirectly, from or in 
connection with: 

(a) any breach of any representation or warranty of Seller made in the 
Company Assignment Agreement or Article III or Article IV of this Agreement; 

(b) Claims brought against the Company by Persons who were the officers, 
members, directors or managers of the Company prior to the Closing and which Claims 
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arose from such Persons’ role as officer, member, director or manager of the Project 
Company through the Closing; 

(c) any breach of any covenant, agreement or other obligation of Seller 
contained in this Agreement or the Company Assignment Agreement; 

(d) the retention of the Excluded Liabilities by Seller;  

(e) Taxes of the Company, or for which the Company may be liable under a 
tax allocation or tax sharing agreement or tax indemnity or similar arrangement to the 
extent attributable to any Pre-Closing Tax Period; and 

(f) claims based on any gross negligence, Fraud or willful misconduct by 
Seller or its Affiliates in connection with this Agreement. 

Section 7.3 Indemnification by Buyer. Subject to Sections 7.1 and 7.4, from 
and after the Closing Date, Buyer will indemnify Seller and its Affiliates and Representatives 
(the “Seller Group”) from and against all Losses arising, directly or indirectly, from or in 
connection with: 

(a) any breach of any representation or warranty made in the Company 
Assignment Agreement or Article V of this Agreement; 

(b) any breach of any covenant, agreement or other obligation of Buyer 
contained in this Agreement or the Company Assignment Agreement; 

(c) any Transfer Taxes;  

(d) Taxes of the Company to the extent attributable to any period (or portion 
thereof) that is not a Pre-Closing Tax Period; and 

(e) claims based on any gross negligence, Fraud or willful misconduct by 
Buyer or its Affiliates in connection with this Agreement. 

Section 7.4 Limitations on Liability. Notwithstanding any contrary provision 
in this Agreement: 

(a) Time Bar on Claims. No Indemnified Party will be entitled to any 
recovery (including by way of off-set) from any Indemnifying Party unless a Notice of 
Claim has been given on or before the expiration of time period for survival set forth in 
Section 7.1. 

(b) Insurance Recoveries. Losses for which any Indemnified Party will be 
reimbursed hereunder will be decreased by insurance proceeds or payments from any 
other responsible parties actually received by such Indemnified Party (after deducting 
costs and expenses incurred in connection with recovery of such proceeds) and will be 
increased to take account of any net tax cost incurred by the Indemnified Party in the year 
any indemnification payment for such Losses was received (or an earlier year) arising 
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from the receipt of any such payment hereunder (grossed up for such increase) and will 
be decreased to take into account any net tax benefit realized by the Indemnified Party in 
the year the Losses were incurred or paid (or an earlier year) arising from the incurrence 
or payment of any such Losses. 

(c) Threshold. An Indemnified Party will be entitled to make a Claim for 
indemnification under Section 7.2(a) or Section 7.3(a), as applicable, for any and all 
Claims individually valued at or above ten thousand dollars ($10,000) once the aggregate 
amount of all Claims by such Indemnified Party exceeds seven hundred sixty-five 
thousand dollars ($765,000) and such amount shall not act as a deductible (the 
“Threshold”); provided, that the Threshold will not apply to or otherwise be comprised 
of (i) any Losses relating to a breach by Seller of the Designated Representations of 
Seller and (ii) any Losses relating to a breach by Buyer of the Designated Representations 
of Buyer.  

(d) Tax Treatment. Any indemnity payment made pursuant to this Agreement 
will be treated as an adjustment to the Purchase Price for Tax purposes, unless (i) an audit 
or other administrative or judicial action with respect to the Indemnified Party causes any 
such payment not to constitute an adjustment to the Purchase Price for U.S. federal 
income Tax purposes, (ii) otherwise determined by agreement of the Parties hereto, or if 
there is no agreement, by an opinion of a nationally-recognized tax counsel selected by 
Buyer and reasonably acceptable to Seller that such amount is “more likely than not” 
includable as income of the recipient for income tax purposes, or (iii) otherwise required 
by Law. The amount of any indemnity payment not constituting an adjustment to the 
Purchase Price for U.S. federal income tax purposes in accordance with the immediately 
preceding sentence will be grossed up and paid on an after-tax basis (assuming the 
highest marginal federal, state and local income tax rates then applicable to corporations). 

(e) Maximum Liability. Buyer and the other members of Buyer Group will 
not be entitled to recover from Seller for any Indemnity Claim under Section 7.2(a) of 
this Agreement any monetary amount in respect of Losses in excess of the Indemnity Cap 
in the aggregate for all such Indemnity Claims. Seller and the other members of Seller 
Group will not be entitled to recover from Buyer for any Indemnity Claim under 
Section 7.3(a) of this Agreement any monetary amount in respect of Losses in excess of 
the Indemnity Cap in the aggregate for all such Indemnity Claims. Notwithstanding the 
foregoing, (i) Claims with respect to a breach of a Designated Representation or a breach 
of the Support Indemnity, or claims based on Fraud or willful misconduct, and (ii) any 
payment of legal fees constituting Losses by the losing party in a dispute, shall not be 
subject to the Indemnity Cap; provided, however, that in no event shall Seller be required 
to indemnify Buyer or any other members of the Buyer Group for Losses hereunder in 
excess of the Purchase Price, except in the case of Section 6.15 (Release), Section 6.16 
(Build Out Restriction), Section 7.2(d) (Excluded Liabilities), Section 7.2(e) 
(Indemnification for certain Taxes), and Section 7.2(f) (Claims based on Fraud). 

(f) Qualifications. Notwithstanding anything in this Agreement to the 
contrary, for purposes of the indemnification obligations under this Article VII, the 
representations and warranties contained in this Agreement will be considered without 
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regard to any “material,” “Material Adverse Effect” or similar non-monetary 
qualifications (other than Knowledge qualifications) contained therein for purposes of 
determining the amount of any Losses. 

Section 7.5 Procedures for Third Party Claims. 

(a) Promptly after receipt by an Indemnified Party of notice of the 
commencement of any Action by a third party (a “Third Party Claim”) with respect to 
any matter for which indemnification is or may be owing pursuant to Section 7.2 or 
Section 7.3 hereof, the Indemnified Party will give notice thereof to the Indemnifying 
Party, provided, however, that the failure of the Indemnified Party to notify the 
Indemnifying Party will not relieve the Indemnifying Party of any of its obligations 
hereunder, except to the extent that the Indemnifying Party demonstrates that the defense 
of such Third Party Claim has been actually prejudiced by the Indemnified Party’s failure 
to give such notice. 

(b) If any Action referred to in Section 7.5(a) is brought against an 
Indemnified Party or the Company and the Indemnified Party gives notice to the 
Indemnifying Party of the commencement of such Action, the Indemnifying Party will be 
entitled to participate in such Action, and (unless (i) the Indemnifying Party is also a 
party to such Action and the Indemnified Party determines in good faith that joint 
representation would be inappropriate upon the advice of outside counsel that a conflict 
of interest exists between the Indemnified Party and the Indemnifying Party with respect 
to such Action, or (ii) the Indemnifying Party fails to provide reasonable assurance to the 
Indemnified Party of its financial capacity to defend such Action and provide 
indemnification with respect to such Action) may assume the defense of such Action with 
counsel reasonably satisfactory to the Indemnified Party and, after notice from the 
Indemnifying Party to the Indemnified Party of its election to assume the defense of such 
Action, the Indemnifying Party will not, as long as it diligently conducts such defense, be 
liable to the Indemnified Party under this Section 7.5 for any fees of other counsel with 
respect to the defense of such Action, in each case subsequently incurred by the 
Indemnified Party in connection with the defense of such Action. 

(c) If the Indemnifying Party is entitled to and assumes the defense of an 
Action, no compromise or settlement of such Claims or Action may be effected by the 
Indemnifying Party without the Indemnified Party’s written consent unless (i) there is no 
effect on or grounds for the basis of any other Claims that may be made against the 
Indemnified Party, (ii) the sole relief provided is monetary damages that are paid in full 
by the Indemnifying Party and/or performance that is performed in full by the 
Indemnifying Party, and (iii) the Indemnified Party will have no Liability with respect to 
any compromise or settlement of such Claims or Action. Notwithstanding the assumption 
by the Indemnifying Party of the defense of any Claim or Action, the Indemnified Party 
will be permitted to join in such defense and to employ counsel at its own expense. 
Subject to Section 7.5(d), notwithstanding anything to the contrary contained in this 
Agreement, the Indemnified Party shall not compromise or settle any Third Party Claim 
or agree to extend any applicable statute of limitations without the prior written approval 
of the Indemnifying Party. 
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(d) Notwithstanding the foregoing, if there is a reasonable probability that an 
Action may result in the Indemnified Party or its Affiliates having to pay monetary 
Losses for which it would not be entitled to indemnification under this Agreement or 
having to perform specific performance, the Indemnified Party may, by notice to the 
Indemnifying Party, assume the exclusive right to defend, compromise or settle such 
Action, but the Indemnifying Party will not be bound by any compromise or settlement 
thereof effected without its written consent or any other result occurring after the 
Indemnifying Party reasonably requested a compromise or settlement that would have 
been fully performed by the Indemnifying Party but such request was rejected by the 
Indemnified Party. 

(e) The Indemnifying Party and the Indemnified Party agree to provide each 
other with reasonable access during regular business hours to the properties, books and 
records and Representatives of the other, as reasonably necessary in connection with the 
preparation for an existing or anticipated Action involving a Third Party Claim and its 
obligations with respect thereto pursuant to this Article VII. 

Section 7.6 Indemnification Procedures. The following procedures will apply 
to any Claim for indemnification by the Buyer Group or the Seller Group that does not involve a 
Third Party Claim:  

(a) Notice of Claim. A Notice of Claim will be given as soon as practicable, 
but in no event later than sixty (60) days, after the Indemnified Party determines that it is 
or may be entitled to indemnification pursuant to this Agreement; provided, however, that 
failure to provide notice will not prejudice the Indemnified Party’s right to indemnity, 
except to the extent the Indemnifying Party prejudiced by the Indemnified Party’s failure 
to give such notice. Notice of Claim will be made as follows: 

(i) in the case of any Indemnity Claim by any member of the Buyer 
Group, by Buyer to Seller at the address and in the manner provided in Section 8.1 
(Notices). Buyer will be the Indemnified Party with respect to Indemnity Claims pursuant 
to Section 7.2, and (except as provided in Section 7.5) no liability in respect of any such 
Indemnity Claim will be contested, settled, admitted, litigated or otherwise dealt with by 
or on behalf of Buyer Group for this purpose by any Person other than Buyer or its 
designee; and 

(ii) in the case of any Indemnity Claim by any member of the Seller 
Group against Buyer, by Seller to Buyer at the address and in the manner provided in 
Section 8.1 (Notices). Seller will be the Indemnified Party with respect to Indemnity 
Claims pursuant to Section 7.3, and (except as provided in Section 7.5) no liability in 
respect of any such Indemnity Claim will be contested, settled, admitted, litigated or 
otherwise dealt with by or on behalf of the Seller Group for this purpose by any Person 
other than Seller or its designee. 

(b) Dispute Notice. If the Indemnifying Party disputes (i) its obligation to 
indemnify the Indemnified Party in respect of any Indemnity Claim set forth in a Notice 
of Claim, or (ii) the Indemnity Claim Amount set forth in a Notice of Claim, a dispute 
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notice (“Dispute Notice”) will be given as soon as practicable, but in no event later 
than twenty (20) Business Days, after the Notice of Claim is given, as follows: 

(i) in the case of any Indemnity Claim by any member of Buyer 
Group against Seller, a Dispute Notice may be given only by Seller, and if given, will be 
sent by Seller to Buyer at the address and in the manner provided in Section 8.1 
(Notices); and 

(ii) in the case of any Indemnity Claim by any member of the Seller 
Group against Buyer, a Dispute Notice may be given only by Buyer, and if given, will be 
sent by Buyer to Seller at the address and in the manner provided in Section 8.1 
(Notices). 

(A) If no Dispute Notice is given within such twenty (20) 
Business Days period, the validity of the claim for indemnification and the 
Indemnity Claim Amount, each as set forth in the Notice of Claim, will be 
deemed to be agreed, effective on the first (1st) day following such twenty 
(20) Business Days period, and the Indemnity Claim Amount set forth in 
the Notice of Claim will immediately be an Indemnity Amount Payable by 
the relevant Indemnifying Party. 

(B) If a Dispute Notice is given within such twenty (20) 
Business Days period, then: 

(1) The portion, if any, of the Indemnity Claim Amount 
which is not disputed in the Dispute Notice will immediately be an 
Indemnity Amount Payable by the relevant Indemnifying Party. 

(2) Buyer and Seller will negotiate in good faith to 
settle the dispute, and the portion, if any, of the Indemnity Claim Amount 
which Buyer and Seller agree in writing is payable will immediately be an 
Indemnity Amount Payable by the relevant Indemnifying Party. 

(3) If Buyer and Seller are unable to resolve any 
portion of the Indemnity Claim Amount within two (2) months following 
the date the Dispute Notice is given, either Buyer or Seller may initiate 
proceedings specified in Section 8.12 (Governing Law; Venue; and 
Jurisdiction) of this Agreement to obtain resolution of the dispute. 

(4) If neither Buyer nor Seller initiates legal 
proceedings in respect of the dispute within twelve (12) months following 
the date the Dispute Notice is given, the portion of the Indemnity Claim 
Amount which is disputed will not be an Indemnity Amount Payable, and 
the Indemnified Party will have no further right, under this Agreement, to 
seek to recover such amount from the Indemnifying Party. 

(5) If Buyer or Seller initiates legal proceedings within 
the twelve (12) month period specified in Section 7.6(b)(ii)(B)(4), the 
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amount, if any, determined in a Final Order as payable by the 
Indemnifying Party will be an Indemnity Amount Payable by the relevant 
Indemnifying Party as of the date of such Final Order. 

Section 7.7 Payments of Indemnity Amounts Payable by Buyer. Subject to the 
limitations in Section 7.4, Buyer will pay to each relevant Indemnified Party any Indemnity 
Amount Payable by Buyer, by wire transfer of immediately available funds (or as otherwise 
directed pursuant to any Final Order or as otherwise agreed by the Indemnified Party and the 
Indemnifying Party) to an account designated by Seller, promptly and in no event later than five 
(5) Business Days after such Indemnity Amount Payable is established in accordance with this 
Agreement. 

Section 7.8 Payments of Indemnity Amounts Payable by Seller. Subject to the 
limitations in Section 7.4, any Indemnity Amount Payable by Seller to each relevant Indemnified 
Party will be paid by wire transfer of immediately available funds (or as otherwise directed 
pursuant to any Final Order or as otherwise agreed by the Indemnified Party and the 
Indemnifying Party) to an account designated by Buyer, promptly and in no event later than five 
(5) Business Days after such Indemnity Amount Payable is established in accordance with this 
Agreement. 

Section 7.9 Mitigation; Exclusive Remedy.  

(a) Each Party shall use Commercially Reasonable Efforts to mitigate all 
Losses incurred relating to any breach of this Agreement by the other Party hereto, 
including availing itself of any commercially reasonable defenses, limitations, rights of 
contribution, claims against third parties and other rights at law or in equity. 

(b) Subject to Section 8.12(c)(ii) and Section 8.14, (i) the indemnification 
obligations of the Parties contained in this Agreement shall, if the Closing occurs, be the 
sole and exclusive remedy of the Parties hereto and their Affiliates and Representatives, 
successors and assigns with respect to any and all claims for Losses sustained or incurred 
arising out of or relating to any breach of representation, warranty, covenant or 
agreement contained in this Agreement, and (ii) prior to the Closing, except as expressly 
limited herein, the Parties may pursue any remedy or relief available under applicable 
Law; provided, that any such Claim shall be expressly limited by the provisions of this 
Agreement, including Section 7.4. Subject to Section 8.14, from and after the Closing, 
each Party hereby expressly waives and disclaims, and agrees that it shall not assert, any 
right, remedy (including the remedy of rescission) or claim in respect of any such breach 
or Loss based on any cause or form of action whatsoever, except as and to the extent 
permitted in this Article VII. This provision shall not limit any available remedy of the 
Party seeking indemnification for any Losses pursuant to Section 7.2(f) or Section 7.3(e). 
Nothing in this Section 7.9 is intended to constitute a waiver or limitation of any rights 
that either Party (or their respective Affiliates) may have to assert claims against third 
parties, including contractors performing any work in connection with the Project. 
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ARTICLE VIII 
 

MISCELLANEOUS 

 

Section 8.1 Notices. 

(a) Unless this Agreement specifically requires otherwise, any notice, demand 
or request provided for in this Agreement, or served, given or made in connection with it, 
will be in writing and will be deemed properly served, given or made if delivered in 
person or sent by facsimile or email (in the case of delivery by facsimile or email, solely 
if receipt is confirmed) or sent by registered or certified mail, postage prepaid, or by a 
nationally recognized overnight courier service that provides a receipt of delivery, in each 
case, to the Parties at the addresses specified below: 

If to Buyer, to: 

Southwestern Public Service Company 
414 Nicollet Mall, 401-04 
Minneapolis, MN 55401-1927 
Attention:  George E. Tyson II, Senior Vice President, Corporate Development 
Telephone: (612) 215-4627 
Facsimile: (612) 215-4575 
Email: george.tyson@xcelenergy.com 
 
With a copy to: 

Southwestern Public Service Company 
414 Nicollet Mall, 401-09 
Minneapolis, MN 55401-1927 
Attention:  Scott Wilensky, Executive Vice President and General Counsel 
Telephone: (612) 330-5942 
Facsimile: (612) 215-9025 
Email: scott.wilensky@xcelenergy.com 
 
And a copy to (which shall not constitute notice): 
 
Orrick, Herrington & Sutcliffe LLP 
Suite 4100 
1301 McKinney Street 
Houston, TX  77010 
Attention:  Dahl Thompson 
Telephone: (713) 658-6611 
Facsimile: (713) 658-6401 
Email: Dahl.thompson@Orrick.com 
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If to Seller, to: 
 
ESI Energy, LLC 
700 Universe Boulevard 
Juno Beach, FL 33408 
Attention: Vice President, Wind Development 
Telephone: (561) 691-7232 
Facsimile: 561) 691-7305 
Email: john_didonato@NEE.com 
 
with a copy to: 
 
For notices to Seller not relating to Section 2.7(d) to: 
ESI Energy, LLC 
700 Universe Boulevard 
Juno Beach, FL 33408 
Attention: Vice President and General Counsel 
Telephone: (561) 304-7126 
Facsimile: (561) 691-7305 
Email: Mitch.Ross@NEE.com 

For notices to Seller relating to Section 2.7(d) to: 
700 Universe Boulevard  
Juno Beach, FL 33408 
Telephone: (561) 304-5452 
Attention: Dru Roscoe, Esq. 
Email: Dru.roscoe@nee.com 
 

(b) Notices given by personal delivery, mail or overnight courier pursuant to 
this Section 8.1 will be effective upon physical receipt. Notices given by facsimile or 
email pursuant to this Section 8.1 will be effective as of the date of confirmed delivery if 
delivered before 5:00 p.m., central time, on any Business Day or the next succeeding 
Business Day if confirmed delivery is after 5:00 p.m., central time, on any Business Day 
or during any non-Business Day. 

Section 8.2 Entire Agreement. Except for the Confidentiality Agreement, this 
Agreement and the Company Assignment Agreement supersede all prior discussions and 
agreements between the Parties with respect to the subject matter hereof, and this Agreement, the 
Company Assignment Agreement, and the Confidentiality Agreement contain the sole and entire 
agreement between the Parties hereto with respect to the subject matter hereof. The Parties 
hereto have voluntarily agreed to define their rights, liabilities and obligations with respect to the 
subject matter hereof exclusively in contract pursuant to the express terms and provisions of this 
Agreement, the Company Assignment Agreement, and the Confidentiality Agreement; and the 
Parties hereto expressly disclaim that they are owed any duties or are entitled to any remedies not 
expressly set forth in this Agreement. Furthermore, the Parties each hereby acknowledge that this 
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Agreement embodies the justifiable expectations of sophisticated parties derived from arm’s-
length negotiations. All Parties specifically acknowledge that no Party has any special 
relationship with another Party that would justify any expectation beyond that of an ordinary 
buyer and an ordinary seller in an arm’s-length transaction. Subject to Article VII, the sole and 
exclusive remedies for any breach of the terms and provisions of this Agreement (including any 
representations and warranties set forth herein, made in connection herewith or as an inducement 
to enter into this Agreement) or any claim or cause of action otherwise arising out of or related to 
the subject matter hereof will be those remedies available at law or in equity for breach of 
contract only (as such contractual remedies have been further limited or excluded pursuant to the 
express terms of this Agreement); and the Parties hereby agree that neither Party hereto will have 
any remedies or causes of Action (whether in contract or in tort) for any statements, 
communications, disclosures, failures to disclose, representations or warranties not set forth in 
this Agreement, absent Fraud. 

Section 8.3 Expenses. Except as otherwise expressly provided in this 
Agreement, whether or not the transactions contemplated hereby are consummated, each Party 
will pay its own costs and expenses incurred in anticipation of, relating to and in connection with 
the negotiation and execution of this Agreement and the transactions contemplated hereby, 
including all expenses and costs incurred to obtain approvals required by such Party from 
Governmental Authorities. 

Section 8.4 Disclosure. Seller may, at its option, include in the Schedules items 
that are not material in order to avoid any misunderstanding, and any such inclusion, or any 
references to dollar amounts, will not be deemed to be an acknowledgment or representation that 
such items are material, to establish any standard of materiality or to define further the meaning 
of such terms for purposes of this Agreement. Information disclosed in any Schedule will 
constitute a disclosure for purposes of all other Schedules notwithstanding the lack of specific 
cross-reference thereto, but only to the extent the applicability of such disclosure to such other 
Schedule is readily apparent. In no event will the inclusion of any matter in the Schedules be 
deemed or interpreted to broaden Seller’s representations, warranties, covenants or agreements 
contained in this Agreement. The mere inclusion of an item in the Schedules will not be deemed 
an admission by Seller that such item represents a material exception or fact, event, or 
circumstance or that such item is reasonably likely to result in a Material Adverse Effect. Subject 
to Section 6.14, each Party will promptly notify the other Party upon becoming aware of (a) the 
occurrence, or failure to occur, of any event, which occurrence or failure has caused any 
representation or warranty of such Party contained in this Agreement or in any exhibit, Schedule, 
certificate, document or written instrument attached hereto to be untrue or inaccurate in any 
material respect, (b) any material failure of such Party to comply with, perform or satisfy, in any 
respect, any covenant, condition or agreement to be complied with, performed by or satisfied by 
it under this Agreement or any exhibit, Schedule, certificate, document or written instrument 
attached hereto, and (c) any notice or other communication from any Governmental Authority in 
connection with this Agreement, the Company Assignment Agreement or the transactions 
contemplated herein and therein; provided, that, subject to Section 6.14, such disclosure will not 
be deemed to cure, or to relieve any Party of any liability or obligation with respect to, any 
breach of or failure to satisfy any representation, warranty, covenant or agreement or any 
condition hereunder, and will not affect any Party’s right with respect to indemnification 
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hereunder. In the event of a conflict between a provision in this Agreement and a Schedule, the 
provision in this Agreement will govern. 

Section 8.5 Waiver. Any term or condition of this Agreement may be waived 
at any time by the Party that is entitled to the benefit thereof, but no such waiver will be effective 
unless set forth in a written instrument duly executed by or on behalf of the Party waiving such 
term or condition. No waiver by any Party of any term or condition of this Agreement, in any 
one or more instances, will be deemed to be or construed as a waiver of the same or any other 
term or condition of this Agreement on any future occasion. All remedies, either under this 
Agreement or by Law or otherwise afforded, will be cumulative and not alternative. 

Section 8.6 Amendment. This Agreement may be amended, supplemented or 
modified only by a written instrument duly executed by or on behalf of each Party. 

Section 8.7 No Third Party Beneficiary. Except for the provisions of 
Section 6.16, Section 7.2 and Section 7.3 (which are intended for the benefit of the Persons 
identified therein), the terms and provisions of this Agreement are intended solely for the benefit 
of the Parties and their respective successors or permitted assigns, and it is not the intention of 
the Parties to confer third-party beneficiary rights upon any other Person. For the avoidance of 
doubt, no Person who is not a Party to this Agreement, may challenge any termination of this 
Agreement, for any reason, or enforce or seek to enforce any provisions of this Agreement 
(except as set forth in the first sentence of this Section 8.7). 

Section 8.8 Assignment; Binding Effect. Buyer may assign its rights under this 
Agreement to any Affiliate or to Buyer’s lenders for collateral security purposes, but such 
assignment will not release Buyer from its obligations hereunder. Except as provided in the 
preceding sentence, neither this Agreement nor any right, interest or obligation hereunder may be 
assigned by any Party without the prior written consent of the other Party. For the avoidance of 
doubt, no merger or consolidation of the Company with or into Buyer or any Affiliate of Buyer, 
or any other assignment by operation of Law, shall constitute a breach of this Agreement. 

Section 8.9 Headings. The headings used in this Agreement have been inserted 
for convenience of reference only and do not define or limit the provisions hereof. 

Section 8.10 Invalid Provisions. If any provision of this Agreement is held to be 
illegal, invalid or unenforceable under any present or future Law, and if the rights or obligations 
of any Party under this Agreement will not be materially and adversely affected thereby, such 
provision will be fully severable, this Agreement will be construed and enforced as if such 
illegal, invalid or unenforceable provision had never comprised a part hereof, the remaining 
provisions of this Agreement will remain in full force and effect and will not be affected by the 
illegal, invalid or unenforceable provision or by its severance herefrom and in lieu of such 
illegal, invalid or unenforceable provision, there will be added automatically as a part of this 
Agreement a legal, valid and enforceable provision as similar in terms to such illegal, invalid or 
unenforceable provision as may be possible. 

Section 8.11 Counterparts; Facsimile. This Agreement may be executed in any 
number of counterparts, each of which will be deemed an original, but all of which together will 

Attachment ML-5 
Page 74 of 216 

Case No. 19-00170-UT



 

-69- 
 

constitute one and the same instrument. Any facsimile or portable document format (.pdf) copies 
hereof or signature hereon will, for all purposes, be deemed originals. 

Section 8.12 Governing Law; Venue; and Jurisdiction. 

(a) This Agreement, and all Claims or causes of Action (whether in contract 
or tort) that may be based upon, arise out of or relate to this Agreement, or the 
negotiation, execution or performance of this Agreement (including any Claim or cause 
of Action based upon, arising out of or related to any representation or warranty made in 
or in connection with this Agreement or as an inducement to enter into this Agreement), 
will be governed by the Laws of the State of New York without giving effect to any 
conflict or choice of law provision. 

(b) The Parties hereby irrevocably submit to the exclusive 
jurisdiction of the federal court in the Southern District of New York for 
purposes of any suit, Action or other proceeding arising out of this 
Agreement or any transaction contemplated hereby and each Party hereby 
consents to the jurisdiction of such court (and of the appropriate appellate 
courts therefrom) in any such suit, Action or proceeding and irrevocably 
waives, to the fullest extent permitted by Law, any objection that it may 
now or hereafter have to the laying of the venue of any such suit, Action or 
proceeding in any such court or that any such suit, Action or proceeding 
that is brought in any such court has been brought in an inconvenient 
forum. During the period a legal dispute filed in accordance with this 
Section 8.12 is pending before a court, all Actions, suits or proceedings 
with respect to such legal dispute or any other legal dispute, including any 
counterclaim, cross-claim or interpleader, will be subject to the exclusive 
jurisdiction of such court. Each Party hereby waives, and will not assert as 
a defense in any legal dispute, that (i) such Party is not subject thereto, 
(ii) such Action, suit or proceeding may not be brought or is not 
maintainable in such court, (iii) such Party’s property is exempt or immune 
from execution, (iv) such Action, suit or proceeding is brought in an 
inconvenient forum, or (v) the venue of such Action, suit or proceeding is 
improper. A final judgment in any Action, suit or proceeding described in 
this Section 8.12 following the expiration of any period permitted for appeal 
and subject to any stay during appeal will be conclusive and may be 
enforced in other jurisdictions by suit on the judgment or in any other 
manner provided by applicable Laws. 

(b) The Parties hereby knowingly, voluntarily, intentionally and 
irrevocably (i) waive, to the maximum extent not prohibited by Law, any 
right they may have to a trial by a jury in respect of any litigation based 
hereon, or directly or indirectly at any time arising out of, under or in 
connection with this Agreement or any transaction contemplated hereby or 
associated herewith, (ii) waive, to the maximum extent not prohibited by 
Law, any right they may have to claim or recover in any such litigation or 
arbitration any “Special Damages”, as defined below, and (iii) acknowledge 
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that they have been induced to enter into this Agreement and the 
transactions contemplated hereby by, among other things, the mutual 
waivers and certifications contained in this Section 8.12, in each case it 
being the express intent, understanding, and agreement of the Parties that 
such waivers are to be given the fullest effect, notwithstanding the 
negligence (whether sole, joint or concurrent), strict liability or other legal 
fault of any Party. As used in this herein, “Special Damages” means all 
special, consequential, exemplary or punitive damages (regardless of how 
named), but does not include any payments or funds which any Party has 
expressly promised to pay or deliver to any other Party or any Claims of 
any third party for which one Party has agreed to indemnify the other Party 
under this Agreement and provided that the loss, disallowance or inability 
to claim or monetize Production Tax Credits under Section 45 of the Code 
will not be deemed Special Damages. 

Section 8.13 Waiver of Remedies; Legal Fees. 

(n) All Claims, obligations, Liabilities, or causes of Action (whether in 
contract or in tort, in law or in equity, or granted by statute) that may be based upon, in 
respect of, arise under, out or by reason of, be connected with, or relate in any manner to 
this Agreement, or the negotiation, execution, or performance of this Agreement 
(including any representation or warranty made in, in connection with, or as an 
inducement to, this Agreement), may be made only against (and are those solely of) 
Seller and Buyer (“Contracting Parties”). No Person who is not a Contracting Party, 
including without limitation any director, officer, employee, incorporator, member, 
partner, manager, stockholder, Affiliate, agent, attorney, or Representative of, and any 
financial advisor or lender to, any Contracting Party, or any director, officer, employee, 
incorporator, member, partner, manager, stockholder, Affiliate, agent, attorney, or 
Representative of, and any financial advisor or lender to, any of the foregoing 
(“Nonparty Affiliates”), will have any Liability (whether in contract or in tort, in law or 
in equity, or granted by statute) for any Claims, causes of Action, obligations, or 
Liabilities arising under, out of, in connection with, or related in any manner to this 
Agreement or based on, in respect of, or by reason of this Agreement or its negotiation, 
execution, performance, or breach; and, to the maximum extent permitted by law, each 
Contracting Party hereby waives and releases all such liabilities, claims, causes of action, 
and obligations against any such Nonparty Affiliates. Without limiting the foregoing, to 
the maximum extent permitted by Law, (i) each Contracting Party hereby waives and 
releases any and all rights, Claims, demands, or causes of Action that may otherwise be 
available at law or in equity, or granted by statute, to avoid or disregard the entity form of 
a Contracting Party or otherwise impose Liability of a Contracting Party on any Nonparty 
Affiliate, whether granted by statute or based on theories of equity, agency, control, 
instrumentality, alter ego, domination, sham, single business enterprise, piercing the veil, 
unfairness, undercapitalization, or otherwise, and (ii) each Contracting Party disclaims 
any reliance upon any Nonparty Affiliates with respect to the performance of this 
Agreement or any representation or warranty made in, in connection with, or as an 
inducement to this Agreement. 
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(o) Without duplication of any Losses covered pursuant to Section 7.2 or 
Section 7.3, if a court of competent jurisdiction determines that either Party has breached 
this Agreement, such breaching Party will reimburse the non-breaching Party for its costs 
and expenses (including reasonable legal fees and expenses) incurred in connection with 
such litigation. 

Section 8.14 Specific Performance. The Parties acknowledge and agree that 
irreparable damage would occur in the event that any of the provisions of this Agreement were 
not performed in accordance with their specific terms or were otherwise breached. It is 
accordingly agreed that the Parties shall be entitled to seek an injunction or injunctions to 
prevent breaches or threatened breaches of this Agreement and to specifically enforce the terms 
and provisions of this Agreement and any other agreement or instrument executed in connection 
herewith or contemplated hereby, and the Parties agree that specific performance is the remedy 
intended by the parties for any such breaches or threatened breaches. The Parties further agree 
that (a) by seeking the remedies provided for in this Section 8.14, a Party shall not in any respect 
waive its right to seek any other form of relief that may be available to a Party under this 
Agreement, including monetary damages and (b) the commencement of any Action pursuant to 
this Section 8.14 or anything contained in this Section 8.14 shall not restrict or limit any other 
remedies under this Agreement that may be available then or thereafter. 

Section 8.15 Reinstatement. If and to the extent that for any reason any payment 
made pursuant to this Agreement is rescinded or otherwise restored to the Party that originally 
made such payment or any other Person, whether as a result of any proceedings in bankruptcy or 
reorganization or otherwise or as a result of any settlement or compromise, the obligations of 
such Party hereunder shall automatically be reinstated, and such Party shall reimburse the other 
Party on demand all of its reasonable costs and expenses (including reasonable fees of counsel) 
incurred in connection with such rescission or restoration. 

Section 8.16 Set Off. Buyer and Seller shall have the right to set-off against, 
and/or recover from, amounts otherwise due and payable by Buyer to Seller, by Seller to Buyer, 
or any successor or permitted assignee of Seller or Buyer, as the case may be, in each case 
pursuant to the provisions of this Agreement. 

Section 8.17 Confidentiality. 

(a) Pre-Closing Confidential Information.  The terms of the Confidentiality 
Agreement are hereby incorporated by reference and shall continue in full force unless 
and until the Closing (if any), in which case the Confidentiality Agreement shall be 
deemed replaced in its entirety by the applicable provisions of this Section 8.17 (and 
related provisions of this Agreement). Any termination of this Agreement prior to the 
Closing shall not affect the continuing effectiveness of the Confidentiality Agreement. 
For the avoidance of doubt, the Confidentiality Agreement shall cover any and all 
information provided or otherwise made available to, or collected by, Buyer in 
accordance with Section 6.8. 

(b) Seller Confidential Information. Buyer acknowledges that Seller 
Confidential Information (defined below) is valuable and proprietary to Seller and Buyer 
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agrees, from and after the Closing until the date that is five (5) years after such Closing, 
not to, directly or indirectly, use (to the material detriment to Seller or its Affiliates), 
publish, disseminate, describe or otherwise disclose any Seller Confidential Information 
to any Person (other than (x) Buyer’s or its Affiliate’s Representatives, or (y) Persons 
who provide financial analysis, financial ratings, banking, legal, accounting or other 
services to Buyer or its Affiliates, provided such Person has agreed not to disclose such 
information pursuant to an agreement with Buyer or its Affiliates or such Person has an 
obligation of confidentiality to Buyer or its Affiliates in each case at least as restrictive as 
the confidentiality terms herein, subject in each case to the disclosing Party hereby 
agreeing to be responsible for any breach of this Section 8.17(b) by such Representatives 
or such other Persons as if they were considered a Party for purposes hereof) without the 
prior written consent of Seller; provided Buyer may use or disclose Transactional 
Information in a manner which does not associate such Transactional Information with, 
or identify, Seller or its Affiliates. Information shall not be deemed to be Seller 
Confidential Information if (i) it is or has become generally known or available within the 
industry or the public though no act or omission of Buyer; (ii) Buyer can demonstrate 
that, prior to disclosure in connection with the transactions contemplated hereby, such 
information was already in the possession of Buyer; (iii) it was rightfully received by 
Buyer from a third party who became aware of it through no act or omission of Buyer 
and who is not known to Buyer to be under an obligation of confidentiality to Seller; or 
(iv) Buyer can demonstrate it was independently developed by employees or consultants 
of Buyer. “Seller Confidential Information” means (x) the terms and conditions of this 
Agreement (“Transactional Information”) and (y) commercial, financial, and other 
business information of the Seller and its Affiliates provided by or on behalf of Seller to 
Buyer or its Affiliates (or their Representatives), including any and all information 
provided by or on behalf of Seller to Buyer or its Affiliates (or their Representatives) 
relating to the operation of Seller’s or any of its Affiliate’s businesses except, in the case 
of this clause (y), to the extent such information relates solely to the Company, the 
Project, the Purchased Assets or the Business. 

(c) Buyer Confidential Information.  Seller acknowledges that Buyer 
Confidential Information (defined below) is valuable and proprietary to Buyer and Seller 
agrees, from and after the Closing until the date that is five (5) years after such Closing, 
not to, directly or indirectly, use (to the material detriment to Buyer or its Affiliates, 
including the Acquired Companies), publish, disseminate, describe or otherwise disclose 
any Buyer Confidential Information to any Person (other than (x) Seller’s or its 
Affiliate’s Representatives, or (y) Persons who provide financial analysis, financial 
ratings, banking, legal, accounting or other services to Seller or Seller’s Affiliates, 
provided such Person has agreed not to disclose such information pursuant to an 
agreement with Seller or Seller’s Affiliates or such Person has an obligation of 
confidentiality to Seller or Seller’s Affiliates in each case at least as restrictive as the 
confidentiality terms herein, subject in each case to the disclosing Party hereby agreeing 
to be responsible for any breach of this Section 8.17(c) by such Representatives or such 
other Persons as if they were considered a Party for purposes hereof) without the prior 
written consent of Buyer. Information shall not be deemed to be Buyer Confidential 
Information if (i) it is or has become generally known or available within the industry or 
the public though no act or omission of Seller, (ii) it was rightfully received by Seller 
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from a third party who became aware of it through no act or omission of Seller and who 
is not known to Seller to be under an obligation of confidentiality to Buyer, or (iii) Seller 
can demonstrate it was independently developed by employees or consultants of Seller. 
“Buyer Confidential Information” means (x) Transactional Information; (y) commercial, 
financial, and other business information of the Buyer and its Affiliates provided by or on 
behalf of Buyer to Seller or its Affiliates (or their Representatives), including any and all 
information provided by or on behalf of Buyer or Seller or its Affiliates (or their 
Representatives) relating to the operation of Buyer’s or any of its Affiliate’s businesses 
and (z) any and all information relating to the Company, the Purchased Assets or the 
Business (except to the extent it is also information under clause (y) of the definition of 
Seller Confidential Information). 

(d) Permitted Use. Notwithstanding anything to the contrary in this 
Agreement, from and after the Effective Date, the provisions of Section 8.17(b) and 
Section 8.17(c) shall not prohibit the disclosure of Seller Confidential Information or 
Buyer Confidential Information by Buyer or Seller, as applicable, to the extent 
reasonably required (i) to prepare or complete any required Tax returns or financial 
statements, (ii) in connection with audits or other proceedings by or on behalf of a 
Governmental Authority (including disclosure by Buyer of Seller Confidential 
Information to the extent reasonably required to obtain Buyer’s Regulatory Approval), 
(iii) to comply with a Governmental Authority or applicable Law or the rules of any 
recognized national stock exchange, (iv) to provide services to Buyer or its Affiliates, 
pursuant to this Agreement or any of the other agreements entered into pursuant hereto, 
(v) in connection with asserting any rights or remedies or performing any obligations 
under this Agreement or any other agreements entered into pursuant hereto, or (vi) in 
connection with the transactions contemplated by this Agreement or as expressly 
permitted in this Agreement. 

(e) Limitations on Confidential Information. 

(i) Notwithstanding Section 8.17(b) and Section 8.17(c), from and 
after the Effective Date, Seller Confidential Information and Buyer Confidential 
Information may be disclosed if required by any Governmental Authority or otherwise by 
Law or the rules of any recognized national stock exchange; provided, however, that: 
(i) such Seller Confidential Information and Buyer Confidential Information is submitted 
under any and all applicable provisions for confidential treatment, and (ii) if the 
disclosing Party is permitted to do so, the other Party is given written notice of the 
requirement for disclosure promptly after such disclosure is requested, so that it may take 
whatever action it deems appropriate, including intervention in any proceeding and 
seeking a protective order or an injunction, to prohibit such disclosure. If Seller 
Confidential Information or Buyer Confidential Information is disclosed under the 
provisions of this Section 8.17(e)(i), to the extent the disclosing Party is permitted by 
Law to do so, the disclosing Party shall notify the other Party of the same in writing not 
later than five (5) Business Days following the disclosure. 

(ii) This Agreement shall not be construed as a license or authorization 
to either Party to utilize Seller Confidential Information or Buyer Confidential 
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Information, as applicable, except as permitted in accordance with Section 
8.17(b),8.17(c), or 8.17(d), as applicable. 

(iii) From and after the Closing, upon a Party’s request, except as 
advised by counsel that such actions would result in a violation of Law or would violate 
the receiving Party’s demonstrable internal document retention policies aimed at legal, 
corporate governance or regulatory compliance, the other Party shall return or destroy as 
promptly as practicable, but in a period not to exceed twenty (20) Business Days, (i) all 
Seller Confidential Information or Buyer Confidential Information (as applicable) 
provided to such Party, as appropriate, including all copies of such Seller Confidential 
Information, or Buyer Confidential Information (as applicable) and (ii) all notes or other 
documents in digital or other format in their possession or in the possession of other 
persons to whom Seller Confidential Information or Buyer Confidential Information (as 
applicable) was properly provided by such Party; provided the foregoing does not apply 
to Transactional Information. Non-destruction of electronic copies of materials or 
summaries containing or reflecting Seller Confidential Information or Buyer Confidential 
Information (as applicable) that are automatically generated through data backup or 
archiving systems and which are not readily accessible by a Party’s business personnel 
shall not be deemed to violate this Agreement, so long as Seller Confidential Information 
or Buyer Confidential Information (as applicable) contained in or reflected in such 
electronic backup records is not disclosed or used in violation of the other terms of this 
Agreement. 

(iv) The obligations of the parties under Section 8.17(b) and Section 
8.17(c) shall not apply to the tax treatment or tax structure of the transactions 
contemplated by this Agreement and each Party (and its Representatives and its Affiliates 
and their Representatives) may disclose to any and all Persons, without limitation of any 
kind, the tax treatment and tax structure of the of the transactions contemplated by this 
Agreement and all other materials of any kind (including opinions or other tax analysis) 
that are provided to a Party relating to such tax treatment and tax structure (all such 
information that may be disclosed being the “Tax Information”). However, any such Tax 
Information is required to be kept confidential to the extent necessary to comply with any 
applicable securities laws. The preceding sentences are intended to cause the transactions 
contemplated by this Agreement not to be treated as having been offered under 
conditions of confidentiality for purposes of Sections 1.6011-4(b)(3) and 301.6111-
2(a)(2)(ii) (or any successor provision) of the Treasury Regulations issued under the 
Code and shall be construed in a manner consistent with such purpose. For purposes of 
this provision, the Tax Information includes only those facts that may be relevant to 
understanding the purported or claimed United States federal income tax treatment or tax 
structure of the transactions contemplated by this Agreement and, to eliminate any doubt, 
therefore specifically does not include information that either reveals or standing alone or 
in the aggregate with other information so disclosed tends of itself to reveal or allow the 
recipient of the information to ascertain the identity of Seller or Buyer, or any third 
parties involved in any of the transactions contemplated by this Agreement or any other 
potential transactions with any of the foregoing. 

[Signature pages follow] 
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EXHIBIT A 

Form of Company Assignment Agreement 
 

ASSIGNMENT AND ASSUMPTION 
OF MEMBERSHIP INTERESTS 

This ASSIGNMENT AND ASSUMPTION OF MEMBERSHIP INTERESTS (this 
“Assignment”), is made and entered on [●] (the “Effective Date”), by and between ESI Energy, 
LLC, a Delaware limited liability company (“Assignor”), and Southwestern Public Service 
Company, a New Mexico corporation (“Assignee”). 

RECITALS 

A. Assignor owns 100% of the membership interest (the “Membership Interest”) in 
Hale Petersburg Wind, LLC, a Delaware limited liability company (the “Company”); and 

B.  Assignee and Assignor entered into a Purchase and Sale Agreement, dated March 
6, 2017 (the “Purchase Agreement”), pursuant to which, among other things, Assignor has 
agreed to transfer to Assignee the Membership Interest; and 

C. As of the Effective Date, Assignee desires to be admitted as the sole member of 
the Company and to become the only party to the Limited Liability Company Agreement of the 
Company (the “LLC Agreement”); and 

D. To effect the sale and purchase of the Membership Interest, Assignor and 
Assignee are executing and delivering this Assignment. 

NOW THEREFORE, for good and valuable consideration, the receipt and sufficiency of 
which are hereby acknowledged, Assignor and Assignee hereby agree as follows: 

AGREEMENTS 

1. Transfer of Interests. Assignor hereby sells, assigns, transfers and delivers unto 
Assignee (a) all of Assignor’s right, title and interest in and to the Membership Interest and (b) 
all of Assignor’s rights under the LLC Agreement and Assignee hereby accepts the same from 
Assignor as of the Effective Date. Assignor intends to transfer and assign all of its rights and 
benefits as the sole member of the Company, subject to all of the obligations and burdens with 
respect to the Membership Interest from and after the Effective Date. 

2. Assumption of Assignee. Assignee hereby accepts the sale, assignment, and 
transfer and delivery of the Membership Interest, and assumes (a) the Membership Interest and 
(b) all obligations and liabilities of the Assignor under the LLC Agreement and agrees to become 
a party to and to be bound by the terms and conditions of the LLC Agreement to the same extent 
as if it were an original party thereto. On the Effective Date, in accordance with the LLC 
Agreement, Assignor ceased to be the sole member of the Company. From and after the 
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Effective Date of this Assignment, the Assignee shall be the sole member of the Company and 
the only party to the LLC Agreement. 

3. Counterparts. This Assignment may be executed in separate counterparts with 
separate signature pages, all of which when taken together shall constitute one instrument. 
Delivery by facsimile or other electronic transmission of an executed original or the 
retransmission of any executed facsimile or other electronic transmission shall be deemed to be 
the same as delivery of an executed original. 

4. Further Assurances. The parties hereto agree to take all such further actions and 
execute, acknowledge and deliver all such further documents, instruments or agreements as may 
be reasonably necessary to further effectuate the assignment and transfer of the Membership 
Interest. 

5. Governing Law. This Assignment shall be governed by and construed in 
accordance with the laws of the State of New York, without giving effect to any conflict or 
choice of law provision that would result in the application of another state’s law. 

6. Successors and Assigns. This Assignment shall be binding upon and inure to the 
benefit of Assignor and Assignee and their respective successors and permitted assigns. 

7. Conflicts. This Assignment is not intended to, and does not, amend or modify the 
Purchase Agreement in any respect, and if there is any conflict between this Assignment and the 
Purchase Agreement, the Purchase Agreement shall control. 

[SIGNATURE PAGE FOLLOWS] 
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[Signature Page to Assignment and Assumption of Membership Interests] 
  

IN WITNESS WHEREOF, Assignor and Assignee have caused this Assignment and 
Assumption of Membership Interest to be duly executed as of the day and year first above 
written. 
 

 

Assignee: Assignor: 
 

Southwestern Public Service Company, 
a New Mexico corporation 

ESI Energy, LLC, 
a Delaware limited liability company 

  
By: _________________________________  By: _________________________________  
 
Name: ______________________________  

 
Name: ______________________________  

 
Its: _________________________________  

 
Its: _________________________________  
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EXHIBIT B-1 

Form of Secretary’s Certificate 
 
 

ESI Energy, LLC 

SECRETARY’S CERTIFICATE 

This certificate is delivered pursuant to Section 2.7(b)(iii) of the Purchase and Sale 

Agreement dated March 6, 2017 (the “Agreement”), between ESI Energy, LLC, a Delaware 

limited liability company (“ESI Energy”), and Southwestern Public Service Company, a New 

Mexico corporation. Capitalized terms used but not otherwise defined herein will have the 

meanings given to them in the Agreement. 

The undersigned, [___________], Secretary of ESI Energy hereby certifies that: 

1. Attached hereto as Exhibit A is a true and correct copy of the 
Certificate of Formation of the ESI Energy, as amended to the date hereof; 

2. Attached hereto as Exhibit B is a true and correct copy of the 
Limited Liability Company Agreement of ESI Energy, as in effect on the date 
hereof; 

3. Attached hereto as Exhibit C are true and correct copies of 
resolutions (excluding exhibits, if any) duly adopted by written consent of the 
Member of ESI Energy on ________________. Such resolutions have not been 
amended, modified or rescinded and remain in full force and effect on the date 
hereof. 
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IN WITNESS WHEREOF, I have hereunto signed my name on this ___ day of _______, 

20___. 

 
By: _______________________________ 

Secretary 
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EXHIBIT A 
 

CERTIFICATE OF FORMATION 
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EXHIBIT B 
 

LIMITED LIABILITY COMPANY AGREEMENT 
 

  

Attachment ML-5 
Page 89 of 216 

Case No. 19-00170-UT



 

-5- 
 

EXHIBIT C 
 

RESOLUTIONS 
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EXHIBIT B-2 

Form of Incumbency Certificate 
 

ESI ENERGY, LLC 
 

CERTIFICATE AS TO SIGNATURE AND INCUMBENCY OF OFFICERS  
 

 The undersigned, [name], [Secretary][Assistant Secretary] of ESI Energy, LLC, a Delaware 
limited liability company (the "Company"), hereby certifies that each of the persons whose names, 
titles and signatures appear below is a duly appointed and acting officer of the Company and 
holds, on the date hereof, the office set forth opposite his or her name and the signature 
appearing opposite his or her name is a genuine facsimile of the signature of such officer: 

Name Title Signature 
   

 IN WITNESS WHEREOF, I have hereafter signed my name this ____ day of 
____________, 20__. 

____________________________________ 
      [Name of Secretary/Assistant Secretary] 
      [Secretary/Assistant Secretary] 
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EXHIBIT C 

Form of Wind Data License 
 

WIND DATA LICENSE AGREEMENT 
[Met [__] /Met [__]] 

 
This WIND DATA LICENSE AGREEMENT (this “License Agreement”) is effective as 

of __________ [__], 2017, by Hale Petersburg Wind, LLC, a Delaware limited liability company 
(“Licensor”), in favor of and for the benefit of Tower Associates, LLC, a Delaware limited 
liability company (together with its permitted successors and assigns, the “Licensee”; and 
together with Licensor, each a “Party” and collectively, the “Parties”). 

RECITALS 

WHEREAS, Southwestern Public Service Company (“Buyer”) and ESI Energy, LLC 
(“Seller”) have entered into that certain Purchase and Sale Agreement, dated as of March 6, 2017 
(the “Purchase Agreement”), pursuant to which, among other things, Seller has agreed to sell 
the Shares to Buyer;  

WHEREAS, as of the Close under the Purchase Agreement the Company owns the 
certain historical wind speed data and other relevant wind characteristics identified on Exhibit A 
attached hereto (the “Wind Data”); and  

WHEREAS, it is a closing deliverable under the Purchase Agreement that Buyer causes 
the Company to execute and deliver to Seller this License Agreement effective as of the Closing. 

NOW, THEREFORE, in consideration of the mutual promises and obligations set forth 
below, the receipt and sufficiency of which are hereby acknowledged, the Parties agree as 
follows: 

1. Capitalized terms used herein which are not defined herein shall have the meanings 
ascribed to them in the Purchase Agreement. Effective on the date hereof, on and subject to 
the terms and conditions set forth herein, Licensor hereby grants to Licensee a perpetual, 
royalty-free non-exclusive license to use the Wind Data for use solely in the event that 
Seller shall Implement or cause to be Implemented, or permit any Other Seller Entity to 
Implement or cause to be Implemented a Subsequent Wind Farm, subject to and in 
accordance with the terms of the Purchase Agreement and any build-out agreement entered 
into pursuant to the requirements thereof.  

2. The rights hereby granted are granted only to the extent that Licensor has the right and 
authority to grant such rights. The license to use the Wind Data hereunder may be assigned 
or sub-licensed by Licensee to its Affiliates (as such term is defined below), subject to 
Licensee’s confidentiality obligations in Section 8 and the other terms and conditions of 
this License Agreement. 
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3. Licensee shall reproduce and include any confidentiality, copyright or other proprietary 
rights or disclaimer notices contained in the Wind Data on all full and partial copies of the 
Wind Data. 

4. The Wind Data is supplied “as is” without any warranty as to their efficacy, accuracy or 
usefulness and, to the extent permitted by Law, Licensor excludes all warranties, conditions 
or other terms that may be implied whether by Law, statute or otherwise including, without 
limitation, ownership, non-infringement, implied warranties of merchantability or fitness 
for a particular purpose and implied warranties of custom or usage. Licensee (including any 
of its successors, assigns, sublicensees or transferees) shall not have the benefit of any 
condition, warranty or other term whatsoever, either express or implied, including any 
condition, warranty or other term as to merchantability, satisfactory quality, fitness for a 
particular purpose, title guarantee or use of reasonable care and skill. Licensor assumes no 
responsibility to correct, update or supplement the Wind Data after the date of their 
delivery. Licensor shall not be liable in contract, tort or otherwise (including negligence) 
for any loss or damage, howsoever arising in connection with the Wind Data or this License 
Agreement. FURTHERMORE, LICENSOR SHALL HAVE NO LIABILITY FOR 
ANY LOSS OF PROFIT, REVENUE OR OTHER ECONOMIC LOSS, OR FOR 
ANY INDIRECT, SPECIAL OR CONSEQUENTIAL DAMAGES, WHETHER 
SUCH LOSSES OR DAMAGES ARE KNOWN, FORESEEN, FORESEEABLE OR 
UNFORESEEN. 

5. This License Agreement shall only be amended or rescinded by the written agreement of 
the Parties, which amendment or rescission shall be effective without the consent of any 
third party, even if, as a result, any right of a third party to enforce a term of this License 
Agreement will be varied or extinguished. 

6. This License Agreement sets out the entire agreement between the Parties relating to its 
subject matter and supersedes all prior oral or written agreements, arrangements or 
understandings between the Parties relating to such subject matter. Licensee acknowledges 
that it is not relying on any representation, agreement, term or condition which is not set out 
expressly in this License Agreement.  

7. Licensee (including any of its successors, assigns, sublicensees or transferees) shall have no 
rights against, and LICENSEE HEREBY IRREVOCABLY AND FOREVER 
WAIVES, RELEASES AND COVENANTS NEVER TO SUE OR OTHERWISE 
ASSERT ANY CLAIM AGAINST LICENSOR OR ANY OF ITS AFFILIATES, 
WHETHER BASED IN CONTRACT, TORT, RELIANCE, 
MISREPRESENTATION OR ANY OTHER THEORY OR BASIS OF LAW OR 
EQUITY, WHETHER STATUTORY, COMMON LAW OR OTHERWISE, BASED 
ON OR PERTAINING TO, IN WHOLE OR IN PART, ANY OR ALL WIND DATA, 
INCLUDING ANY ERRORS OR DEFECTS IN, OR INCOMPLETENESS OF, ANY 
OR ALL OF THE WIND DATA. 

8. Licensee (including any of its successors, assigns, sublicensees or transferees) agrees to 
keep confidential the Wind Data, the content of this License Agreement and any 
confidential information received from Licensor under or as a result of the Parties entering 
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this License Agreement (the “Confidential Information”). Notwithstanding the foregoing, 
Licensee shall be allowed to share the Confidential Information with (i) any assignee or 
sublicensee permitted under the terms of this License Agreement that is subject to this 
confidentiality obligation; and (ii) its employees, affiliates, attorneys, advisors, consultants 
and potential or actual lenders, buyers, investors, or power buyers for the purposes of 
performing work or reviewing information related to this License Agreement, so long as 
such parties are under an obligation to treat the Wind Data as Confidential Information in 
accordance with and otherwise on terms at least as restrictive as those set forth in this 
Agreement and provided that such parties shall not have the right to share such Confidential 
Information with any other parties. 

9. THIS LICENSE AGREEMENT AND THE RIGHTS AND OBLIGATIONS OF THE 
PARTIES HEREUNDER AND THE TRANSACTIONS CONTEMPLATED HEREBY 
SHALL BE GOVERNED BY, ENFORCED AND INTERPRETED IN ACCORDANCE 
WITH THE LAWS OF THE STATE OF NEW YORK, WITHOUT REGARD TO 
CONFLICTS OF LAWS RULES THAT REQUIRE OR PERMIT THE APPLICATION 
OF THE LAWS OF ANOTHER JURISDICTION. 

10. In this License Agreement unless the context otherwise requires: 

“Affiliate” means, in relation to Licensor or Licensee, any other entity which directly or 
indirectly Controls, is Controlled by, or is under direct or indirect common Control with, that 
Party from time to time; 

“Control” means that a person possesses, directly or indirectly, the power to direct or cause the 
direction of some or all of the management and policies of another person, whether through the 
ownership of voting shares, by contract or otherwise, and “Controls” and “Controlled” shall be 
interpreted accordingly; 

11. To facilitate execution, this License Agreement may be executed in as many separate 
counterparts as may be convenient or required. It shall not be necessary that the signature of 
each Party, or that the signature of all persons required to bind any Party, appear on each 
counterpart. All counterparts shall collectively constitute a single instrument. 

12. A person who is not a Party to this License Agreement is neither intended to be nor shall be 
deemed a third party beneficiary of this License Agreement. For purposes of clarification, 
this preceding sentence shall not operate to restrict or limit the rights of any permitted 
assignee to exercise the rights and benefits conferred on such assignee by its assignor. 
Except as set forth herein, Licensee may not assign, sublicense or transfer in any manner 
any of its rights or obligations under this License Agreement without Licensor’s prior 
written consent, except that Licensee may assign or transfer its rights and obligations under 
this License Agreement to an entity that acquires all or substantially all of its business or 
assets to which this Agreement relates (whether by merger, direct or indirect change of 
control, share exchange, combination or consolidation of any type, operation of law, 
purchase or otherwise). Any permitted assignee, sublicensee or other transferee shall agree 
in writing to be bound by the terms hereof. 
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13. The headings of this License Agreement are for purposes of reference only and shall not 
limit or otherwise affect the meaning or interpretation hereof. 

14. Notwithstanding anything to the contrary contained herein, including in Section 2 or 
Section 12 hereof, the Parties acknowledge and agree that Licensee may, without the prior 
consent of Licensor, assign or pledge this License Agreement and any or all rights 
hereunder to lenders or other financing parties as collateral or security for financing relating 
to any Subsequent Wind Farm. 

15. The Parties acknowledge that remedies at law may be inadequate to protect Licensor 
against any actual or threatened disclosure of Wind Data and Reports by Licensee, and, 
without prejudice to any other rights and remedies otherwise available, agree to the 
immediate granting of preliminary and final injunctive relief (without prior notice and 
without posting any bond) in favor of Licensor to enjoin and restrain any actual or 
anticipatory release of Wind Data by Licensee or any assignee, sublicensee or other 
transferee of Licensee hereunder.  

 

[Signature pages follow] 
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 IN WITNESS WHEREOF, each of the undersigned has caused this License Agreement 
to be duly executed on its behalf as of the date first written above. 
 
 LICENSOR:  
 
 Hale Petersburg Wind, LLC, 
 a Delaware limited liability company 
 
 

By:       
Name:       
Title:       
  
 

 
 LICENSEE:  
 
 Tower Associates, LLC, 
 a Delaware limited liability company 
 
 

By:        
Name:       
Title:       
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SCHEDULE 1 TO  

WIND DATA LICENSE AGREEMENT 
[Met [●] /Met [●]] 

 

Met Tower and Wind Data 

Mast 
Site GPS Coordinates 

(WGS84) Elevation 
(m) 

Wind Speed 
Monitoring 
Heights (m) Latitude Longitude 

     
     

 
 
 
Wind Data: All raw wind data collected from the foregoing Met Tower from the measurement 
commencement date described therein, including but not limited to wind speed, direction, 
temperature, and barometric pressure. 
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EXHIBIT D 
 

Form of Estoppel Agreement 
 

Document Prepared by: 
Orin Shakerdge 
NextEra Energy Resources LLC 
700 Universe Blvd., LAW/JB 
Juno Beach, FL 33408 

 

ESTOPPEL CERTIFICATE 

 This Estoppel Certificate (“Certificate”) is made as of this _____ day of 
________, 2017, by ________________________________ (“Owner”) for the benefit of [●], a 
[●] (“[●]”), related to the wind energy project located in Hale County, Texas (the “Wind Farm”) 
pursuant to that certain Wind Farm Easement Agreement dated _____________________ 
(“Agreement”) as evidenced by a Memorandum of Option and Easements dated __________ 
and recorded on [●] as Doc #: [●] in the Public Records of Hale County, Texas by and between 
Owner and [●]. 
 

Owner acknowledges that lenders, investors, title insurance companies and each of their 
respective successors and/or assigns (collectively, the “Relying Parties”) will rely on this 
Estoppel Certificate in acquiring, constructing, developing, financing, and/or insuring (including, 
without limitation, issuing one or more policies of title insurance for) the Wind Farm and/or the 
direct or indirect acquisition of membership interests in [●]. Pursuant to the terms of the 
Agreement, Owner and [●] desire Owner to certify to the truthfulness of certain statements 
outlined below. By executing this Certificate where indicated below, Owner is certifying those 
representations and statements made below. 

 
Owner represents to [●] and the Relying Parties that the following statements are true and 

accurate to the best of Owner’s knowledge, information and belief as of the above date: 

1. Complete Agreement. The Agreement, as set forth in Exhibit A, (a) 
constitutes the entire agreement between the Owner and [●] with respect to the subject 
matter contained therein, (b) is valid and in full force and effect, (c) has not been 
amended, supplemented, modified or assigned except as noted herein and (d) has not 
been waived, surrendered, cancelled, abandoned or terminated by Owner or [●]. There 
are no other agreements, covenants or understandings, oral or written, between Owner 
and [●], or any party acting on behalf of Owner or [●], with respect to the Property. 

2. Ownership. Owner is the sole current owner of the property described in 
Exhibit A of the Agreement (“Property”) and all persons having an ownership interest 
in the Property (including spouses) have executed this Certificate. 

3. No Defaults. To the best of Owner’s knowledge, (a) all obligations and 
covenants under the Agreement to be performed or observed to date have been satisfied, 
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(b) no default exists under the terms of the Agreement by either party thereto and (c) no 
circumstances exist that with the giving of notice or the passage of time, or both, could 
give rise to a default under the terms of the Agreement by either party thereto. 

4. Amounts Due. All amounts due to Owner or [●] pursuant to the 
Agreement for any period through the date hereof, including but not limited to any rents, 
option fees or other payments as set forth in the Agreement or otherwise have been paid 
in full. Owner has no knowledge of any facts entitling Owner to any set-off, claim, 
counter-claim or defenses against [●] for any amount due under the Agreement. 

5. No Oil and Gas or Mineral Exploration. To the best of Owner’s 
knowledge, there is no active exploration, mining or development for minerals, oil or gas 
on the Property. 

6. No Liens. Owner has no knowledge of any lien or encumbrance, including 
without limitation any mechanics’ or materialmens’ lien that has been filed or is 
threatened to be filed against the Property or [●]’s interest in the Property. 

7. No Condemnation. Owner has not received notice from any governmental 
authority respecting a pending or threatened condemnation, eminent domain proceeding 
or other governmental or judicial action against all or any portion of the Property. 

8. No Notice of Violation of Environmental Laws. Owner has not received 
any notice of any liability under or any alleged violation of any Environmental Laws (as 
defined in the Agreement) with respect to the Property.  

9. No CRP Participation. No portion of the Property is currently enrolled in 
the U.S. Department of Agriculture’s Conservation Reserve Program.  

10. Title Insurance Matters: Owner represents that (a) there are no unpaid bills 
incurred by the Owner for work performed upon or materials delivered to the Property for 
the construction or improvement of the property during the past six (6) months, (b) there 
are no unrecorded tenancies, easement agreements or other occupancies or rights of 
possession on the Property, (c) there are no unrecorded easements or claims or easement, 
no disputes or encroachments affecting a setback or boundary line, and no contracts, 
options or rights to purchase the Property other than the Agreement and (d) there are no 
unrecorded judgments, liens, mortgages or other claims against the Property. Owner 
agrees to indemnify [●] and the Relying Parties against any loss (including enforcement 
costs) occurring because of the existence of any of the matters listed in this paragraph 
which are known to the Owner and not disclosed hereunder. 

11. Acquisition: The acquisition of [●] by a Relying Party will not give rise 
to any right of termination under the Agreement by the Owner. 

12. Certificate: This Certificate is given with the knowledge and 
understanding that [●] and the Relying Parties will rely on it in connection with the 
acquisition of [●]. 
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[Signature Page to Wind Data Estoppel Certificate] 
  

IN WITNESS WHEREOF, the undersigned has caused this Estoppel Certificate to be duly 
executed on its behalf as of the date first written above. 

 

 OWNER:  
 
 [●], 
 a [●] 
 

By:       
Name:       
Title:       
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EXHIBIT A 
 

Wind Farm Easement Agreement 
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Amendment to 
Wind and Easement Lease Agreement 

 

EXHIBIT E 
 

Form of Lease Amendment 
 

Each Project Lease shall be amended using one of the four forms of Lease Amendment attached 
to this Exhibit E as Exhibit E-1, Exhibit E-2, Exhibit E-3, or Exhibit E-4.  Seller shall select the 
form of Lease Amendment for each Project Lease as is appropriate in context. 
 
Prior to submitting any Lease Amendments to landowners, Buyer and Seller shall agree upon 
revisions to the forms of Lease Amendments in this Exhibit E to reflect that the lessee thereunder 
may define the project area for the Cottonwind Farms project and the Lakeview Wind Farms 
project in a separate instrument to be executed and recorded in the real property records which 
shall serve as the definitive lists of the leases included in and comprising such project areas, as it 
may be amended by lessee from time to time.  Seller shall prepare and provide to Buyer the 
instrument defining each project area for approval and execute and record such instrument prior 
to the Closing Date. 
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 AMENDMENT TO  

WIND AND EASEMENT LEASE AGREEMENT 
  

 
EXHIBIT E-1 

 
AMENDMENT TO 

WIND AND EASEMENT LEASE AGREEMENT 
 

THIS AMENDMENT TO WIND AND EASEMENT LEASE AGREEMENT (this 
“Amendment”) is entered into as of      , 2017, but effective as of  
   , 201_ 1(the “Amendment Effective Date”) by and between [Hale Wind 
Energy, LLC, a Delaware limited liability company] or [Hale Petersburg Wind, LLC, a Delaware 
limited liability company]2 (together with its respective transferees, successors, and assigns, 
“Grantee”), and [Insert Landowner] (together with their respective heirs, successors, and 
assigns, the “Landowner”). Capitalized terms used in this Amendment that are not defined 
herein will have the meaning ascribed to them in the Lease (defined below).  

A Landowner [or predecessors in interest], and _______________ (“Initial 
Grantee”) entered into a Wind and Easement Lease Agreement dated _____________, 20__, a 
Memorandum of which was recorded as Document No.      in the real 
property records of    County, Texas (collectively, the “Lease”)  for the purposes of 
assessing, developing, financing, constructing, and operating a wind farm project located in  
  County, Texas to convert wind energy into electrical energy and collect and transmit 
the electrical energy so converted (the “Project”). 

B Initial Grantee assigned the Lease to Hale Community Energy, LLC, a Texas 
limited liability company (“HCE”), pursuant to a Contribution Agreement effective as of 
September 9, 2013, as such assignment is further evidenced by that certain Assignment of 
Wind and Easement Lease Agreements dated __________ and effective as of 
September 9, 2013, which was recorded as Document No.      in the real 
property records of ________ County, Texas. 

C HCE assigned the Lease to [Hale Wind Energy, LLC, a Delaware limited 
liability company (“HWE”)][Grantee]3, pursuant to that certain Assignment of Wind and 
Easement Lease Agreements dated    , recorded as Document No.    
  in the real property records of    County, Texas.    

D [HWE assigned the Lease to Grantee pursuant to that certain Assignment of 
Wind and Easement Lease Agreements dated    , recorded as Document No.  
    in the real property records of    County, Texas.]4    

[E. ]The parties desire to modify and amend the Lease in certain respects, as more 
particularly set forth hereinafter. 

                                                 
1 NTD: Amendment Effective Date should be a date before expiration of lease. 
2 NTD:  Correct Grantee to be inserted depending on timing of assignment of leases to Hale Petersburg Wind, LLC. 
3 NTD:  To be determined based on timing of assignment. 
4 NTD:  Delete Recital D if amendment is to occur before assignment to Hale Petersburg Wind, LLC. 
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For and in consideration of the premises, including the recitals above, and other good 
and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the 
parties agree as follows: 

1 Amendments. The Lease is hereby amended as follows: 

(a) Exhibit A – Description of the Property.  Exhibit A attached to the 
Lease is hereby deleted in its entirety and replaced with Exhibit A attached to this 
Amendment. The acreage set forth in the first paragraph of Section 1 of the Lease is 
deleted and replaced with “[#] acres”. 5 

(b)  Proposed Project Area. Exhibit B to the Lease and the last sentence of 
Section 1.1(c) are hereby deleted in their entirety [and Exhibit B attached to this 
Amendment is substituted for Exhibit B attached to the Lease]6. 

(c) Project Area and Acreage. A new Section 1.1(e) is added to the Lease as 
follows: 

 
“1.1(e) Project Area and Acreage. The “Project Area” will 
include only, and all of, the Wind and Lease Easement 
Agreements, and the real property subject thereto, listed in 
[Exhibit A under the caption [Cottonwind Farms Project Area] 
[Lakeview Wind Farms Project Area] attached to that certain 
Assignment of Wind and Easement Lease Agreements executed 
__________ and recorded in the real property records of ________ 
County, Texas as Document No. _______________] [Exhibit B 
attached hereto]7 (collectively, the “Project Leases”). The total 
acreage encompassed by the Project Leases is hereinafter referred 
to as the “Acreage”.” 

 
(d) Term. The entirety of Sections 3.1, 3.2, and 3.3 are deleted and replaced 

with the following: 

“3.1 Development Term. This Agreement shall be for an initial 
term (the “Development Term”) commencing on the Effective 
Date and continuing until the earlier to occur of (a) the date on 
which Grantee begins selling electrical energy generated by Wind 
Turbines located within the Project Area to a third party power 
purchaser (the “Operations Date”), or (b) the tenth (10th) 

                                                 
5 NTD: Last sentence should be included only if the acreage as of the Amendment Effective Date is different from the 
acreage as of the effective date of the original lease. 
6 NTD:  To be determined if needed based on whether list of leases is referenced in assignment or this amendment. 
7 NTD:  Reference to list of leases to be determined based on timing of assignment of leases; if assignment to Hale 
Petersburg has occurred before amendment, reference to assignment can be used since it will list all of the leases 
included in each project.  Otherwise, will need to attach a list of the leases for the applicable pool.   
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anniversary of the Effective Date; provided, however, if the 
Operations Date has not occurred on or before the tenth (10th) 
anniversary of the Effective Date, but Commencement of 
Construction has occurred by such date, the Development Term 
shall automatically extend to the Operations Date, provided that 
after Commencement of Construction, Grantee thereafter pursues 
completion of the Project with commercially reasonable diligence. 
If Commencement of Construction has not begun as described in 
this Section 3.1, this Agreement shall terminate and shall no longer 
be in full force and effect. “Commencement of Construction” 
shall mean the commencement of excavation, installation or 
construction of improvements for the Project, including roads 
(whether on the Property or other lands within the Project Area), 
but shall not include survey or wind measurement work. Should 
Grantee wish to put up a wind test tower, it will pay Landowner a 
one-time sum of $1,000.00 per tower and be responsible for 
installation and removal (if necessary) of the tower(s).  

3.2 Extended Term. On the Operations Date, the term of this 
Agreement shall automatically extend until the end of the fortieth 
(40th) full calendar year following the Operations Date (the 
“Extended Term”). Grantee shall give written notice to 
Landowner of the commencement date and the ending date of the 
Extended Term or shall include such dates in the memorandum 
required by Section 3.3.  

3.3 Memorandum of Extended Term. As soon as reasonably 
practicable following the Operations Date, Grantee shall execute 
and record in the public records a notice evidencing the 
commencement date and the ending date of the Extended Term, 
although the execution of such notice is not necessary for the 
extension of this Agreement for the Extended Term. Landowner 
acknowledges that the Extended Term may be extended by the 
Extension Period pursuant to Section 4.7(iii), and that no notices to 
Landowner or memoranda shall be required in the event of an 
Extension Period.” 

(e) The entirety of Section 3.4 shall be deleted and replaced with the 
following: 

“3.4 Termination by Grantee. Grantee reserves the right to 
terminate this Agreement (a) on 60 days’ notice to Landowner at 
any time during the Development Term and (b) on 120 days’ 
notice during the Extended Term, provided that Grantee pays the 
Royalty Fees that would become due to such Landowner during 
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such 120-day period (being at least the per megawatt amount set 
forth in Section 4.1, if production does not occur or is limited 
during such period), and this Agreement shall terminate at the end 
of such applicable notice period or the termination specified in the 
notice, whichever is later. No termination of this Agreement shall 
be permitted under this Section unless the Phase Owners of all 
Project Leases in the Project Area agree to terminate all of the 
Project Leases in the Project concurrently and no termination of 
this Agreement shall be effective unless each Phase Owner 
exercises the right to terminate each of the other Project Leases 
effective as of the same date. Upon the termination of this 
Agreement pursuant to this Section 3.4, Grantee shall remove any 
applicable Windpower Facilities from the Property within one year 
after the date of termination as provided in Section 13.1.” 

 
(f) Conditions to Commence Development. The parties acknowledge that 

the Conditions were satisfied prior to the Condition Date and Section 3.5 of the Lease is 
hereby deleted. 

(g) Defined Terms. The definitions of “Project Landowners’ Aggregate Per 
MW Amount” and “Landowner’s Acreage Percentage” in Section 4.1 of the Lease are 
hereby deleted and the following is substituted in place thereof: 

“(iii) “Project Landowners’ Aggregate Per MW Amount” 
means the dollar amount for the applicable Extended Term Year 
shown in the Table below times the number of megawatts of 
installed nameplate capacity of Wind Turbines that are then 
installed on the Project Area (the “installed nameplate megawatt 
capacity” of the Wind Turbines is equal to the quantity of Wind 
Turbines multiplied by the megawatt nameplate capacity of each 
Wind Turbine); (iv) “Landowner’s Acreage Percentage” shall 
mean the number of acres of the Property as shown in Exhibit A 
hereto divided by the Acreage.” 

(h) Gross Revenues.  Any and all uses of the term “total Project property” in 
Section 4.4 are hereby replaced with the term “the Project Area”.  Further, the following 
language shall be added to Section 4.4 of the Lease and Exhibit D attached hereto is 
hereby added as an exhibit to the Lease.  

“If any or all of the Wind Turbines installed within the Project 
Area are sold or transferred as part of a sale of the Project to a 
distribution cooperative, generation, and transmission provider, or 
utility ("Utility"), such that Gross Revenues shall not be produced 
from the sale of electricity to an off-taker pursuant to a power 
purchase agreement ("PPA") or otherwise, then for purposes of 
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calculating the Landowner Royalty Fees during such period of 
Utility ownership, Gross Revenues for such Wind Turbines shall 
be calculated based on the energy generated by such Wind 
Turbines multiplied by the energy payment rate set forth on 
Exhibit D attached hereto.  If the acquiring Utility thereafter sells 
or transfers the acquired Project or any part thereof to an entity that 
is not a Utility, and such that electricity is sold and Gross 
Revenues are generated, then the Landowner Royalty Fees will 
again be determined as otherwise set forth in this Agreement.” 

(i) Phased Project. A new Section 4.7 is added to the Lease as follows: 

“4.7 Phased Project. Landowner acknowledges that the Project 
may be developed in phases (each, a “Phase”) owned by separate 
entities (each a “Phase Owner”) and that the Phases constructed 
and operating from time to time may be located in whole or in part 
within the Project Area. If the Project is developed in Phases, the 
following shall apply: 

(i) Except as otherwise modified by this Section 4.7 below, the 
term “Grantee” as used in this Agreement shall mean the 
Phase Owner owning (by assignment or otherwise) the 
rights of the Grantee under this Agreement. 

(ii) The definition of “Project” in Section 1.1(c) of this 
Agreement shall be replaced with the following: “Project,” 
for the purposes of this  Agreement, means one or more 
integrated wind energy generation systems, consisting  of 
Wind Turbines and Windpower Facilities, constructed and 
operated in whole or in part within the Project Area by any 
of the Phase Owners or any third parties authorized by any 
of the Phase Owners. 

(iii) If completion of construction of any Phase of the Project 
occurs after the Operations Date, the Extended Term as 
provided in Section 3.2 of this Agreement shall be extended 
by a period of time (the “Extension Period”) equal to the 
period from the Operations Date until the date on which the 
Phase Owner of the last Phase in the Project begins selling 
electrical energy generated by Wind Turbines located on its 
Phase to a third party power purchaser (the “Phase 
Operations Date”); provided, however, that the Extension 
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Period shall be limited to a maximum period equal to the 
period from the Operations Date until the date upon which 
the Development Term would have expired if the 
Operations Date had not occurred. By way of example: 

If the Development Term commenced on July 1, 2010 and 
the Operations Date for the first Phase (“Phase 1”) occurs 
on July 1, 2014, and the Phase Operations Date for the last 
Phase occurs on April 1, 2022, then the Extension Period 
and Extended Term would be as follows: 

Extension Period: July 1, 2014 - July 1, 2020 [the 
maximum Extension Period occurs on 
the tenth (10th) anniversary of the 
Effective Date, July 1, 2020, unless 
Phase 1 is extended by Commencement 
of Construction, in which case, the 
Extension Period extends through the 
completion of construction of Phase 1 of 
the Project, not to exceed twenty-four 
months from the tenth (10th) 
anniversary of the Effective Date] 

Extended Term: July 1, 2014 - June 30, 2060 

(iv) For purposes of Section 4 of this Agreement, all payments 
of Landowner’s Royalty Fees shall be payable solely by the 
Phase Owners that have achieved the Phase Operations 
Date for their respective Phases and no Landowner’s 
Royalty Fees, including any amount based on the Project 
Landowner’s Aggregate Per MW Amount, shall be payable 
by the Phase Owner of the Phase in which the Property is 
located unless and until the Phase Operations Date for the 
Phase in which the Property is located occurs. No default 
by any other Phase Owner in payment of any amounts due 
to Landowner in respect of Landowner Royalty Fees 
payable by such Phase Owner, nor any default by any 
Phase Owner under any Project Lease, shall constitute a 
default under this Agreement. 
 

(v) The Phase Owners may elect to appoint an agent (the 
“Agent”) to calculate, receive, and make payments to 
Landowner of Landowner Royalty Fees due from each of 
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the other Phase Owners. No default by any other Phase 
Owner in payment of any amounts due to Agent in respect 
of Landowner Royalty Fees payable by such Phase Owner, 
nor any default by any Phase Owner under any Project 
Lease, shall constitute a default under this Agreement. 
Landowner agrees to cooperate with the Agent as may be 
reasonably requested by the Agent, including executing and 
delivering any acknowledgments, confirmations, receipts or 
other documents as may be reasonably requested by the 
Agent in connection with the administration by the Agent 
of Landowner Royalty Fees payable by each Phase Owner 
or any matter related thereto.” 

 (j) Ownership of Windpower Facilities. The first paragraph of Section 5 is 
hereby deleted and replaced with the following: 

Landowner shall have no ownership, or other interest in any 
Windpower Facilities installed on the Property, or any profits 
derived therefrom, and Grantee may remove any or all Windpower 
Facilities at any time.  Except for the payments described in Section 
4 above, Landowner shall not be entitled to any other payments or 
benefits accrued by or from the Project. 

(k) Subordinated Lien. Section 5.1 of the Lease is hereby deleted. 

(l) Bond for Removal of Windpower Facilities. If the Removal Bond is 
unavailable or an alternate form of security is more economical or desirable, then Grantee 
may substitute an alternate form of security, such as a letter of credit, other form of bond, 
or guarantee that provides substantially equivalent security as the Removal Bond. 

(m) Termination of Project. Section 14(h) of the Lease is hereby deleted. 

(n) Notices. The Parties’ addresses for purposes of notice in Section 15.5 of 
the Lease are hereby deleted and replaced with the following:8 

If to Landowner: [Insert landowner names and address] 
 

If to Grantee:  Hale Wind Energy, LLC 
   700 Universe Blvd. CEA/JB 

                                                 
8 NTD: Only include Landowner’s address block if no satisfactory Landowner notice address was provided in the 
Lease. 
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   Juno Beach, FL 33408  
   Attention: Land Services  
   855-552-9872 
 

(o) No Liability for Failure to Develop or Operate. A new Section 15.11 is 
added to the Lease as follows: 

“15.11 No Liability for Failure to Develop or Operate. 
Landowner acknowledges and agrees that Grantee may or may not 
elect to construct, install or develop Windpower Facilities or other 
improvements on the Property or within the Project Area in its sole 
discretion, and, except as may be otherwise expressly provided 
herein, Grantee shall have no responsibility or liability to 
Landowner or any other party in the event Grantee does not 
construct, install or develop Windpower Facilities or other 
improvements on the Property or within the Project Area. 
Furthermore, nothing in this Lease may be interpreted as imposing 
on Grantee, or any other party, any obligation to continuously 
operate any Project, or any phase thereof, constructed, developed 
or installed on the Property or within the Project Area.” 

2 Confirmation of Status of Lease. Landowner acknowledges as follows (which 
may be relied upon by and shall inure to the benefit of Grantee, any lender providing financing to 
the Project or any Phase of the Project, any title company insuring any interest in or lien on the 
estate, right, title and interest of Grantee under the Lease, and any assignee of the Lease and each 
of their respective successors and assigns): 

(a) Ownership of the Property. Owner owns the Property and all persons 
having any ownership interest in the surface estate in the Property (including spouses of 
individuals owning such an interest, if applicable) have signed the Lease as Landowner. 
Owner has not sold or transferred any interest in all or any part of the Property, or 
assigned any portion of the Lease, or otherwise transferred its interest in either the Lease 
or the Property. Each person that signed the Lease on behalf of Landowner had or has, as 
applicable, the unrestricted right and authority to do so. 

(b) Validity of Lease. The Lease is currently in full force and effect, and 
constitutes the entire agreement between the parties thereto with respect to the Property. 
Except as expressly set forth herein, the Lease has not been waived, surrendered, 
canceled, amended, modified, or changed, whether in writing or orally. 

(c) No Defaults by Grantee. Grantee has fully performed the obligations of 
“Grantee” under the Lease, including payment of any amounts due under the Lease 
through the date hereof. Landowner acknowledges that all requirements, conditions, 
representations, warranties and obligations of Grantee as stipulated in the Lease have 
been complied with to the satisfaction of Landowner. Landowner does not know of any 
breach or default by Grantee under the Lease that, with the giving of notice or the 
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passage of time, or both, could constitute such a breach or default or give rise to the right 
of Landowner to terminate or to cancel the Lease. 

(d) Rent and Other Payments. All fees and payments due under the Lease 
through and including the date hereof have been paid. As of the date hereof, there are no 
other fees or payments presently due under the Lease. 

(e) Termination. Landowner has not commenced any pending action or sent 
any presently effective notice to Grantee (or received any presently effective notice from 
Grantee) for the purpose of termination, canceling or surrendering the Lease. Landowner 
is not presently entitled to terminate, cancel or surrender the Lease. 

(f) Environmental Matters. To the best of Landowner’s knowledge, there is 
no environmental contamination, pollution, or similar condition in or under the Property, 
and there has been no environmental contamination, pollution or similar activity at the 
Property. To the best of Landowner’s knowledge, Landowner has no liability under any 
environmental law in connection with the Property and Landowner has not received any 
notice of any environmental liability or any alleged violation of any law involving 
protection of the environment or hazardous waste with respect to the Property. 

(g) Unrecorded Encumbrances; Mechanic’s Liens. 

  (i) There are no unrecorded leases, tenancies, subleases, licenses, co-
tenancies or occupancies in effect, oral or written, related to any portion of the 
Property or any improvements thereon. 

  (ii) To the best of Landowner’s knowledge, there are no unrecorded 
liens, encumbrances, covenants, conditions, reservations, restrictions, easements 
(except for existing road rights of way or easements and other easements 
apparent), or other similar matters affecting any portion of the Property or any 
improvements thereon and there are no unrecorded judgments against Landowner. 
To the best of Landowner’s knowledge, there are currently no disputes, 
discrepancies or encroachments affecting a setback or boundary line on the 
Property. 

  (iii) There are no outstanding or disputed claims for any repairs, 
additions or improvements made, ordered or contracted to be made by Landowner 
or others on behalf of Landowner on or to the Property. 

(h) Condemnation. Landowner has not received any notice from any 
governmental authority with respect to a condemnation or threat of condemnation of all 
or any portion of the Property. 

(i) Bankruptcy. Landowner has not filed, and Landowner is not the subject 
of, any filing for bankruptcy or reorganization under federal bankruptcy laws. 
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(j) Oil, Gas and Mineral Rights. There are no oil, gas or mineral leases or 
similar interests affecting the Property that are not a matter of public record. 

(k) Personal Property. Landowner acknowledges that any personal property 
now or hereafter located on the Property (the “Personal Property”) and used in 
connection with the Project is owned by Grantee and Landowner has no, and shall have 
no, liens or claims of any nature now or hereafter, by statute, agreement or otherwise, in 
or to such Personal Property or to any insurance proceeds received by under any property 
insurance policy maintained with respect to the Property and the Personal Property 
thereon. 

3 Ratification. As expressly modified by this Amendment, the Lease is hereby 
reinstated, ratified and confirmed, and shall remain in full force and effect.  

4 Successors and Assigns. This Amendment is binding upon and inures to the 
benefit of each of the parties and their respective heirs, successors, and assigns. 

 
[ The signature page to this Amendment appears on the next page ] 

[ The remainder of this page is intentionally left blank ] 
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IN WITNESS WHEREOF, the Parties have executed this Amendment to be effective as 
of the Amendment Effective Date. 

 
Landowner: 
 
 
     

 
 
 

STATE OF TEXAS  ) 
    ) ss. 
COUNTY OF    ) 
 
 This instrument was acknowledged before me on the __________ day of                        
________________________, 2017, by       . 
 
 
              
      Notary Public,  
      Commission No.      
      My Commission Expires:      
(SEAL) 
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IN WITNESS WHEREOF, the Parties have executed this Amendment to be effective as 
of the Amendment Effective Date. 

 
Grantee: 
 
Hale Wind Energy, LLC,  
a Delaware limited liability company 
 
 
By:   

John Di Donato, Vice President  
 
 
 
 
STATE OF FLORIDA  ) 
     )ss: 
COUNTY OF PALM BEACH ) 
 
 On this _____ day of       , 2017, before me, the 
undersigned notary public, personally appeared John Di Donato, Vice President of Hale Wind 
Energy, LLC, a Delaware limited liability company, personally known to me to be the person 
who subscribed to the foregoing instrument and acknowledged that he executed the same on 
behalf of said limited liability company and that he was duly authorized so to do. 
 
  
 
(notary seal)      ___________________________________ 
       NOTARY PUBLIC, STATE OF FLORIDA 
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Exhibit A 

Description of the Property 

[Insert Landowner] 
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Exhibit D 

Energy Payment Rate 

This entire Exhibit shall be deemed Confidential Information subject to Section 15.2 of the Lease and 
shall not be attached to any Memorandum of the Lease that is recorded in the real property records. 

Extended 
Term Year 

Energy 
Payment 

Rate 
($/MWh) 

Extended 
Term Year 

Energy 
Payment Rate 

($/MWh) 

1 $18.10  21 $26.90  

2 $18.46  22 $27.43  

3 $18.83  23 $27.98  

4 $19.21  24 $28.54  

5 $19.59  25 $29.11  

6 $19.98  26 $29.69  

7 $20.38  27 $30.29  

8 $20.79  28 $30.89  

9 $21.21  29 $31.51  

10 $21.63  30 $32.14  

11 $22.06  31 $32.78  

12 $22.51  32 $33.44  

13 $22.96  33 $34.11  

14 $23.41  34 $34.79  

15 $23.88  35 $35.49  

  16 $24.36  36 $36.19   

  17 $24.85  37 $36.92   

  18 $25.34  38 $37.66   

  19 $25.85  39 $38.41   

  20 $26.37  40 $39.18   
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EXHIBIT E-2 
 

After recording return to: 
Hale Wind Energy, LLC 
Attn:  Dru Roscoe, Esq. 
700 Universe Boulevard LAW/JB 
Juno Beach, FL 33408  
        
 
NOTICE OF CONFIDENTIALITY RIGHTS:  IF YOU ARE A NATURAL PERSON, 
YOU MAY REMOVE OR STRIKE ANY OR ALL OF THE FOLLOWING 
INFORMATION FROM ANY INSTRUMENT THAT TRANSFERS AN INTEREST IN 
REAL PROPERTY BEFORE IT IS FILED FOR RECORD IN THE PUBLIC RECORDS:  
YOUR SOCIAL SECURITY NUMBER OR YOUR DRIVERS LICENSE NUMBER. 

 
 

SECOND AMENDMENT TO 
 WIND AND EASEMENT LEASE AGREEMENT 

 
THIS SECOND AMENDMENT TO WIND AND EASEMENT LEASE AGREEMENT 

(“Amendment”) is executed of the _______ day of    , 2017 and effective as of  
   9 (the “Amendment Effective Date”), by and between    
    (“Landowner”), and [Hale Wind Energy, LLC, a Delaware limited liability 
company] or [Hale Petersburg Wind, LLC, a Delaware limited liability company]10 (“Grantee”).  
Landowner and Grantee may hereafter be referred to as, together, the “Parties” and each, a 
“Party”.  Capitalized terms used in this Amendment that are not defined herein will have the 
meaning ascribed to them in the Lease (defined below). 

Recitals 

A. Landowner [or predecessors in interest], and ________________ (“Initial 
Grantee”) entered into a Wind and Easement Lease Agreement dated _____________, 20__, a 
Memorandum of which was recorded as Document No. ____________ in the real property 
records of    County, Texas, as amended by that unrecorded Amendment to Wind and 
Easement Lease Agreement dated     , 20  (the “First Lease 
Amendment” and collectively, the “Lease”)  for the purposes of assessing, developing, 
financing, constructing, and operating a wind farm project located in    County, 
Texas to convert wind energy into electrical energy and collect and transmit the electrical 
energy so converted. 

                                                 
9 NTD: Amendment Effective Date should be a date before the Lease expires. 
10 NTD: Correct Grantee to be inserted depending on timing of assignment of leases to Hale Petersburg Wind, LLC. 
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B. Initial Grantee assigned the Lease to Hale Community Energy, LLC, a Texas 
limited liability company (“HCE”), pursuant to a Contribution Agreement effective as of 
September 9, 2013, as such assignment is further evidenced by that certain Assignment of 
Wind and Easement Lease Agreements dated _____________ and effective as of September 9, 
2013, which was recorded as Document No. _______________ in the real property records of 
______ County, Texas. 

C. HCE assigned the Lease to Hale Wind Energy, LLC, a Texas limited liability 
company (“HWE”) pursuant to that certain Assignment of Wind and Easement Lease 
Agreements dated ______________, recorded as Document No. ________________ in the real 
property records of _________ County, Texas.    

D. [HWE assigned the Lease to Grantee pursuant to that certain Assignment of 
Wind and Easement Lease Agreements dated ___________, recorded as Document No. 
_______________ in the real property records of _________ County, Texas.]11 

[E. ]The Parties desire to modify and amend the Lease in certain respects, as more 
particularly set forth hereinaftfer.  

NOW, THEREFORE, in consideration of the premises and mutual covenants contained 
herein, and other good and valuable consideration, the adequacy and receipt of which is hereby 
acknowledged, the Parties hereto agree as follows: 

1. Description of the Property.  Exhibit A attached to the Lease is hereby deleted 
in its entirety and replaced with Exhibit A attached to this Amendment. The acreage set forth in 
the first paragraph of Section 1 of the Lease is hereby deleted and replaced with “[#] acres”.12     

2. Project Area and Acreage. [Exhibit B attached to this Amendment is hereby 
added as an exhibit to the Lease, and]13 a new Section 1.1(e) is added to the Lease as follows: 

“1.1(e) Project Area and Acreage. The “Project Area” will include only, and all 
of, the Wind and Lease Easement Agreements, and the real property subject 
thereto, listed in [Exhibit A under the caption [Cottonwind Farms Project Area] 
[Lakeview Wind Farms Project Area] attached to that certain Assignment of 
Wind and Easement Lease Agreements executed __________ and recorded in the 
real property records of ________ County, Texas as Document No. 
_______________] [Exhibit B attached hereto]14 (collectively, the “Project 

                                                 
11 NTD: Delete Recital D if amendment is to occur before assignment to Hale Petersburg Wind, LLC. 
12 NTD: The second sentence of Section 1 should be included only if the acreage as of the Amendment Effective Date 
is different from the acreage as of the effective date of the original lease. 
13 NTD: To be determined if needed based on whether list of leases is referenced in assignment or this amendment. 
14 NTD: Reference to list of leases to be determined based on timing of assignment of leases; if assignment to Hale 
Petersburg has occurred before amendment, reference to assignment can be used since it will list all of the leases 
included in each project.  Otherwise, will need to attach a list of the leases for the applicable pool. 
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Leases”). The total acreage encompassed by the Project Leases is hereinafter 
referred to as the “Acreage”.” 

3. Term.  The first sentence of Section 3.1 of the Lease is deleted and replaced with 
the following:  

This Agreement shall be for an initial term (the “Development Term”) 
commencing on the Effective Date and continuing until the earlier to occur of (a) 
the date on which Grantee begins selling electrical energy generated by Wind 
Turbines located within the Project Area to a third party power purchaser (the 
“Operations Date”), or (b) the tenth (10th) anniversary of the Effective Date; 
provided, however, if the Operations Date has not occurred on or before the tenth 
(10th) anniversary of the Effective Date, but Commencement of Construction has 
occurred by such date, the Development Term shall automatically extend to the 
Operations Date, provided that after Commencement of Construction, Grantee 
thereafter pursues completion of the Project with commercially reasonable 
diligence. 

4. Gross Revenues. The last paragraph of Section 4.4 of the Lease, as added in the 
First Lease Amendment, is hereby modified as follows, and Exhibit D attached hereto is hereby 
added as an exhibit to the Lease. 

If any or all of the Wind Turbines installed within the Project Area are sold or 
transferred as part of a sale of the Project to a distribution cooperative, generation, 
and transmission provider, or utility ("Utility"), such that Gross Revenues shall not 
be produced from the sale of electricity to an off-taker pursuant to a power 
purchase agreement ("PPA") or otherwise, then for purposes of calculating the 
Landowner Royalty Fees during such period of Utility ownership, Gross Revenues 
for such Wind Turbines shall be calculated based on the energy generated by such 
Wind Turbines multiplied by the energy payment rate set forth on Exhibit D 
attached hereto.  If the acquiring Utility thereafter sells or transfers the acquired 
Project or any part thereof to an entity that is not a Utility, and such that electricity 
is sold and Gross Revenues are generated, then the Landowner Royalty Fees will 
again be determined as otherwise set forth in this Agreement.   

5. Phased Project. The example calculation of the Extension Period and Extension 
Term appearing in Section 4.7(iii) of the Lease shall be amended in all respects to account for the 
amended Development Term set forth in this Amendment. 

6. Ownership of Windpower Facilities.  The first paragraph of Section 5 is hereby 
deleted and replaced with the following: 

Landowner shall have no ownership, or other interest in any Windpower Facilities 
installed on the Property, or any profits derived therefrom, and Grantee may 
remove any or all Windpower Facilities at any time.  Except for the payments 
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described in Section 4 above, Landowner shall not be entitled to any other 
payments or benefits accrued by or from the Project. 

7. Notices. The Parties’ addresses for purposes of notice under the Lease are hereby 
replaced with the following:15 

If to Landowner: [Insert landowner names and address] 
 

If to Grantee:  Hale Wind Energy, LLC 
   700 Universe Blvd. CEA/JB 
   Juno Beach, FL 33408  
   Attention: Land Services  
   855-552-9872 
 
8. Incorporation of Recitals.  The Recitals set forth above are hereby adopted and 

incorporated into this Amendment as though fully set forth herein.   

9. Ratification.  The Lease, as modified by this Amendment, is hereby reinstated, 
ratified, and confirmed, and shall continue in full force and effect. 

10. Interpretation.  Nothing contained in this Amendment shall be construed as 
modifying the Lease except as specifically provided pursuant to this Amendment. Capitalized 
terms used but not otherwise defined in this Amendment shall have the meanings assigned to 
them in the Lease.  

11. Governing Law. This Amendment shall be governed by, and construed in 
accordance with, the laws of the State of Texas. 

12. Counterparts.  This Amendment may be executed with counterpart signature 
pages and in duplicate originals, each of which shall be deemed an original, and all of which 
together shall constitute a single instrument. 

13. Successors and Assigns. This Amendment shall be binding upon and inure to the 
benefit of the Parties and their respective successors and assigns. 

[Signature Pages Follow] 

                                                 
15 NTD: Include Landowner’s notice block only if no landowner notice address was provided in the Lease. 
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IN WITNESS WHEREOF, the Parties have executed this Amendment to be effective as 
of the Amendment Effective Date. 

 
Landowner: 
 
 
     

 
 
 

STATE OF TEXAS  ) 
    ) ss. 
COUNTY OF    ) 
 
 This instrument was acknowledged before me on the __________ day of                        
________________________, 2017, by       . 
 
 
              
      Notary Public,  
      Commission No.      
      My Commission Expires:      
(SEAL) 
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IN WITNESS WHEREOF, the Parties have executed this Amendment to be effective as 
of the Amendment Effective Date. 

 
Grantee: 
 
Hale Wind Energy, LLC,  
a Delaware limited liability company 
 
 
By:   

John Di Donato, Vice President  
 
 
 
 
STATE OF FLORIDA  ) 
     )ss: 
COUNTY OF PALM BEACH ) 
 
 On this _____ day of       , 2017, before me, the 
undersigned notary public, personally appeared John Di Donato, Vice President of Hale Wind 
Energy, LLC, a Delaware limited liability company, personally known to me to be the person 
who subscribed to the foregoing instrument and acknowledged that he executed the same on 
behalf of said limited liability company and that he was duly authorized so to do. 
 
  
 
(notary seal)      ___________________________________ 
       NOTARY PUBLIC, STATE OF FLORIDA
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Exhibit A 
 

Description of the Property 
 

 
___________________________ - _____0% 

                                             (Name of Landowner) 
 

[Insert legal description, including acreage] 
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Exhibit D 

Energy Payment Rate 

This entire Exhibit shall be deemed Confidential Information subject to Section 15.2 of the Lease and 
shall not be attached to any Memorandum of the Lease that is recorded in the real property records. 

Extended 
Term Year 

Energy 
Payment 

Rate 
($/MWh) 

Extended 
Term Year 

Energy 
Payment Rate 

($/MWh) 

1 $18.10  21 $26.90  

2 $18.46  22 $27.43  

3 $18.83  23 $27.98  

4 $19.21  24 $28.54  

5 $19.59  25 $29.11  

6 $19.98  26 $29.69  

7 $20.38  27 $30.29  

8 $20.79  28 $30.89  

9 $21.21  29 $31.51  

10 $21.63  30 $32.14  

11 $22.06  31 $32.78  

12 $22.51  32 $33.44  

13 $22.96  33 $34.11  

14 $23.41  34 $34.79  

15 $23.88  35 $35.49  

  16 $24.36  36 $36.19   

  17 $24.85  37 $36.92   

  18 $25.34  38 $37.66   

  19 $25.85  39 $38.41   

  20 $26.37  40 $39.18   
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EXHIBIT E-3 
 

After recording return to: 
Hale Wind Energy, LLC 
Attn:  Dru Roscoe, Esq. 
700 Universe Boulevard LAW/JB 
Juno Beach, FL 33408  
        
 
NOTICE OF CONFIDENTIALITY RIGHTS:  IF YOU ARE A NATURAL PERSON, 
YOU MAY REMOVE OR STRIKE ANY OR ALL OF THE FOLLOWING 
INFORMATION FROM ANY INSTRUMENT THAT TRANSFERS AN INTEREST IN 
REAL PROPERTY BEFORE IT IS FILED FOR RECORD IN THE PUBLIC RECORDS:  
YOUR SOCIAL SECURITY NUMBER OR YOUR DRIVERS LICENSE NUMBER. 

 
 

THIRD AMENDMENT TO 
 WIND AND EASEMENT LEASE AGREEMENT 

 
THIS THIRD AMENDMENT TO WIND AND EASEMENT LEASE AGREEMENT 

(“Amendment”) is executed of the _______ day of    , 2017 and effective as of  
   16 (the “Amendment Effective Date”), by and between    
    (“Landowner”), and [Hale Wind Energy, LLC, a Delaware limited liability 
company] or [Hale Petersburg Wind, LLC, a Delaware limited liability company]17 (“Grantee”).  
Landowner and Grantee may hereafter be referred to as, together, the “Parties” and each, a 
“Party”.  Capitalized terms used in this Amendment that are not defined herein will have the 
meaning ascribed to them in the Lease (defined below). 

Recitals 

A. Landowner [or predecessors in interest], and ________________ (“Initial 
Grantee”) entered into a Wind and Easement Lease Agreement dated _____________, 20__, a 
Memorandum of which was recorded as Document No. ____________ in the real property 
records of    County, Texas, as amended by that unrecorded Amendment to Wind and 
Easement Lease Agreement dated     , 20  , and by that unrecorded 
Amendment to Wind and Easement Lease Agreement dated _______________, 20__ 
(collectively, the “Lease”)  for the purposes of assessing, developing, financing, constructing, 
and operating a wind farm project located in    County, Texas to convert wind 
energy into electrical energy and collect and transmit the electrical energy so converted. 

                                                 
16 NTD: Amendment Effective Date should be a date before the Lease expires. 
17 NTD: Correct Grantee to be inserted depending on timing of assignment of leases to Hale Petersburg Wind, LLC. 
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B. Initial Grantee assigned the Lease to Hale Community Energy, LLC, a Texas 
limited liability company (“HCE”), pursuant to a Contribution Agreement effective as of 
September 9, 2013, as such assignment is further evidenced by that certain Assignment of 
Wind and Easement Lease Agreements dated _____________ and effective as of September 9, 
2013, which was recorded as Document No. _______________ in the real property records of 
______ County, Texas. 

C. HCE assigned the Lease to Hale Wind Energy, LLC, a Texas limited liability 
company (“HWE”) pursuant to that certain Assignment of Wind and Easement Lease 
Agreements dated ______________, recorded as Document No. ________________ in the real 
property records of _________ County, Texas.    

D. [HWE assigned the Lease to Grantee pursuant to that certain Assignment of 
Wind and Easement Lease Agreements dated ___________, recorded as Document No. 
_______________ in the real property records of _________ County, Texas.]18 

[E. ]The Parties desire to modify and amend the Lease in certain respects, as more 
particularly set forth hereinaftfer.  

NOW, THEREFORE, in consideration of the premises and mutual covenants contained 
herein, and other good and valuable consideration, the adequacy and receipt of which is hereby 
acknowledged, the Parties hereto agree as follows: 

1. Description of the Property.  Exhibit A attached to the Lease is hereby deleted 
in its entirety and replaced with Exhibit A attached to this Amendment. The acreage set forth in 
the first paragraph of Section 1 of the Lease is hereby deleted and replaced with “[#] acres”.19     

2. Project Area and Acreage. [Exhibit B attached to this Amendment is hereby 
added as an exhibit to the Lease, and]20 a new Section 1.1(e) is added to the Lease as follows: 

“1.1(e) Project Area and Acreage. The “Project Area” will include only, and all 
of, the Wind and Lease Easement Agreements, and the real property subject 
thereto, listed in [Exhibit A under the caption [Cottonwind Farms Project Area] 
[Lakeview Wind Farms Project Area] attached to that certain Assignment of 
Wind and Easement Lease Agreements executed __________ and recorded in the 
real property records of ________ County, Texas as Document No. 
_______________] [Exhibit B attached hereto]21 (collectively, the “Project 

                                                 
18 NTD: Delete Recital D if amendment is to occur before assignment to Hale Petersburg Wind, LLC. 
19 NTD: The second sentence of Section 1 should be included only if the acreage as of the Amendment Effective Date 
is different than the acreage as of the effective date of the original lease. 
20 NTD: To be determined if needed based on whether list of leases is referenced in assignment or this amendment. 
21 NTD: Reference to list of leases to be determined based on timing of assignment of leases; if assignment to Hale 
Petersburg has occurred before amendment, reference to assignment can be used since it will list all of the leases 
included in each project.  Otherwise, will need to attach a list of the leases for the applicable pool. 
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Leases”). The total acreage encompassed by the Project Leases is hereinafter 
referred to as the “Acreage”.” 

3. Term.  The first sentence of Section 3.1 of the Lease is deleted and replaced with 
the following:  

This Agreement shall be for an initial term (the “Development Term”) 
commencing on the Effective Date and continuing until the earlier to occur of (a) 
the date on which Grantee begins selling electrical energy generated by Wind 
Turbines located within the Project Area to a third party power purchaser (the 
“Operations Date”), or (b) the tenth (10th) anniversary of the Effective Date; 
provided, however, if the Operations Date has not occurred on or before the tenth 
(10th) anniversary of the Effective Date, but Commencement of Construction has 
occurred by such date, the Development Term shall automatically extend to the 
Operations Date, provided that after Commencement of Construction, Grantee 
thereafter pursues completion of the Project with commercially reasonable 
diligence. 

4. Gross Revenues. The last paragraph of Section 4.4 of the Lease, as added in a 
prior Amendment to Wind and Easement Lease Agreement, is hereby modified as follows, and 
Exhibit D attached hereto is hereby added as an exhibit to the Lease. 

If any or all of the Wind Turbines installed within the Project Area are sold or 
transferred as part of a sale of the Project to a distribution cooperative, generation, 
and transmission provider, or utility ("Utility"), such that Gross Revenues shall not 
be produced from the sale of electricity to an off-taker pursuant to a power 
purchase agreement ("PPA") or otherwise, then for purposes of calculating the 
Landowner Royalty Fees during such period of Utility ownership, Gross Revenues 
for such Wind Turbines shall be calculated based on the energy generated by such 
Wind Turbines multiplied by the energy payment rate set forth on Exhibit D 
attached hereto.  If the acquiring Utility thereafter sells or transfers the acquired 
Project or any part thereof to an entity that is not a Utility, and such that electricity 
is sold and Gross Revenues are generated, then the Landowner Royalty Fees will 
again be determined as otherwise set forth in this Agreement.   

5. Phased Project. The example calculation of the Extension Period and Extension 
Term appearing in Section 4.7(iii) of the Lease shall be amended in all respects to account for the 
amended Development Term set forth in this Amendment. 

6. Ownership of Windpower Facilities.  The first paragraph of Section 5 is hereby 
deleted and replaced with the following: 

Landowner shall have no ownership, or other interest in any Windpower Facilities 
installed on the Property, or any profits derived therefrom, and Grantee may 
remove any or all Windpower Facilities at any time.  Except for the payments 
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described in Section 4 above, Landowner shall not be entitled to any other 
payments or benefits accrued by or from the Project. 

7. Notices. The Parties’ addresses for purposes of notice under the Lease are hereby 
replaced with the following:22 

If to Landowner: [Insert landowner names and address] 
 

If to Grantee:  Hale Wind Energy, LLC 
   700 Universe Blvd. CEA/JB 
   Juno Beach, FL 33408  
   Attention: Land Services  
   855-552-9872 
 
8. Incorporation of Recitals.  The Recitals set forth above are hereby adopted and 

incorporated into this Amendment as though fully set forth herein.   

9. Ratification.  The Lease, as modified by this Amendment, is hereby reinstated, 
ratified, and confirmed, and shall continue in full force and effect. 

10. Interpretation.  Nothing contained in this Amendment shall be construed as 
modifying the Lease except as specifically provided pursuant to this Amendment. Capitalized 
terms used but not otherwise defined in this Amendment shall have the meanings assigned to 
them in the Lease.  

11. Governing Law. This Amendment shall be governed by, and construed in 
accordance with, the laws of the State of Texas. 

12. Counterparts.  This Amendment may be executed with counterpart signature 
pages and in duplicate originals, each of which shall be deemed an original, and all of which 
together shall constitute a single instrument. 

13. Successors and Assigns. This Amendment shall be binding upon and inure to the 
benefit of the Parties and their respective successors and assigns. 

[Signature Pages Follow] 

                                                 
22 NTD: Include Landowner’s notice block only if no landowner notice address was provided in the Lease. 
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IN WITNESS WHEREOF, the Parties have executed this Amendment to be effective as 
of the Amendment Effective Date. 

 
Landowner: 
 
 
     

 
 
 

STATE OF TEXAS  ) 
    ) ss. 
COUNTY OF    ) 
 
 This instrument was acknowledged before me on the __________ day of                        
________________________, 2017, by       . 
 
 
              
      Notary Public,  
      Commission No.      
      My Commission Expires:      
(SEAL) 
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IN WITNESS WHEREOF, the Parties have executed this Amendment to be effective as 
of the Amendment Effective Date. 

 
Grantee: 
 
Hale Wind Energy, LLC,  
a Delaware limited liability company 
 
 
By:   

John Di Donato, Vice President  
 
 
 
 
STATE OF FLORIDA  ) 
     )ss: 
COUNTY OF PALM BEACH ) 
 
 On this _____ day of       , 2017, before me, the 
undersigned notary public, personally appeared John Di Donato, Vice President of Hale Wind 
Energy, LLC, a Delaware limited liability company, personally known to me to be the person 
who subscribed to the foregoing instrument and acknowledged that he executed the same on 
behalf of said limited liability company and that he was duly authorized so to do. 
 
  
 
(notary seal)      ___________________________________ 
       NOTARY PUBLIC, STATE OF FLORIDA
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Exhibit A 
 

Description of the Property 
 

 
___________________________ - _____0% 

                                             (Name of Landowner) 
 

[Insert legal description, including acreage] 
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Exhibit D 

Energy Payment Rate 

This entire Exhibit shall be deemed Confidential Information subject to Section 15.2 of the Lease and 
shall not be attached to any Memorandum of the Lease that is recorded in the real property records. 

Extended 
Term Year 

Energy 
Payment 

Rate 
($/MWh) 

Extended 
Term Year 

Energy 
Payment Rate 

($/MWh) 

1 $18.10  21 $26.90  

2 $18.46  22 $27.43  

3 $18.83  23 $27.98  

4 $19.21  24 $28.54  

5 $19.59  25 $29.11  

6 $19.98  26 $29.69  

7 $20.38  27 $30.29  

8 $20.79  28 $30.89  

9 $21.21  29 $31.51  

10 $21.63  30 $32.14  

11 $22.06  31 $32.78  

12 $22.51  32 $33.44  

13 $22.96  33 $34.11  

14 $23.41  34 $34.79  

15 $23.88  35 $35.49  

  16 $24.36  36 $36.19   

  17 $24.85  37 $36.92   

  18 $25.34  38 $37.66   

  19 $25.85  39 $38.41   

  20 $26.37  40 $39.18   
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EXHIBIT E-4 

 
After recording return to: 
Hale Wind Energy, LLC 
Attn:  Dru Roscoe, Esq. 
700 Universe Boulevard LAW/JB 
Juno Beach, FL 33408  
        
 
NOTICE OF CONFIDENTIALITY RIGHTS:  IF YOU ARE A NATURAL PERSON, 
YOU MAY REMOVE OR STRIKE ANY OR ALL OF THE FOLLOWING 
INFORMATION FROM ANY INSTRUMENT THAT TRANSFERS AN INTEREST IN 
REAL PROPERTY BEFORE IT IS FILED FOR RECORD IN THE PUBLIC RECORDS:  
YOUR SOCIAL SECURITY NUMBER OR YOUR DRIVERS LICENSE NUMBER. 

 
 

FIRST AMENDMENT TO 
 WIND AND EASEMENT LEASE AGREEMENT 

 
THIS FIRST AMENDMENT TO WIND AND EASEMENT LEASE AGREEMENT 

(“Amendment”) is executed of the _______ day of    , 2017 and effective as of  
   23 (the “Amendment Effective Date”), by and between    
    (“Landowner”), and [Hale Wind Energy, LLC, a Delaware limited liability 
company] or [Hale Petersburg Wind, LLC, a Delaware limited liability company]24 (“Grantee”).  
Landowner and Grantee may hereafter be referred to as, together, the “Parties” and each, a 
“Party”.  Capitalized terms used in this Amendment that are not defined herein will have the 
meaning ascribed to them in the Lease (defined below). 

Recitals 

A. Landowner [or predecessors in interest], and ________________ (“Initial 
Grantee”) entered into a Wind and Easement Lease Agreement dated _____________, 20__, a 
Memorandum of which was recorded as Document No. ____________ in the real property 
records of    County, Texas (the “Lease”) for the purposes of assessing, developing, 
financing, constructing, and operating a wind farm project located in    County, 
Texas to convert wind energy into electrical energy and collect and transmit the electrical 
energy so converted. 

B. Initial Grantee assigned the Lease to Hale Community Energy, LLC, a Texas 
limited liability company (“HCE”), pursuant to a Contribution Agreement effective as of 
September 9, 2013, as such assignment is further evidenced by that certain Assignment of 
Wind and Easement Lease Agreements dated _____________ and effective as of September 9, 

                                                 
23 NTD: Amendment Effective Date should be a date before the Lease expires. 
24 NTD: Correct Grantee to be inserted depending on timing of assignment of leases to Hale Petersburg Wind, LLC. 
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2013, which was recorded as Document No. _______________ in the real property records of 
______ County, Texas. 

C. HCE assigned the Lease to Hale Wind Energy, LLC, a Texas limited liability 
company (“HWE”) pursuant to that certain Assignment of Wind and Easement Lease 
Agreements dated ______________, recorded as Document No. ________________ in the real 
property records of _________ County, Texas.    

D. [HWE assigned the Lease to Grantee pursuant to that certain Assignment of 
Wind and Easement Lease Agreements dated ___________, recorded as Document No. 
_______________ in the real property records of _________ County, Texas.]25 

[E. ]The Parties desire to modify and amend the Lease in certain respects, as more 
particularly set forth hereinaftfer.  

NOW, THEREFORE, in consideration of the premises and mutual covenants contained 
herein, and other good and valuable consideration, the adequacy and receipt of which is hereby 
acknowledged, the Parties hereto agree as follows: 

1. Description of the Property.  Exhibit A attached to the Lease is hereby deleted 
in its entirety and replaced with Exhibit A attached to this Amendment. The acreage set forth in 
the first paragraph of Section 1 of the Lease is hereby deleted and replaced with “[#] acres”.26     

2. Project Area and Acreage. [Exhibit C attached to this Amendment is hereby 
added as an exhibit to the Lease, and]27 a Section 1.1(c) is hereby deleted and replaced with the 
following: 

1.1(c) Project Area and Acreage. The “Project Area” will include only, and all 
of, the Wind and Lease Easement Agreements, and the real property subject 
thereto, listed in [Exhibit A under the caption [Cottonwind Farms Project Area] 
[Lakeview Wind Farms Project Area] attached to that certain Assignment of 
Wind and Easement Lease Agreements executed __________ and recorded in the 
real property records of ________ County, Texas as Document No. 
_______________] [Exhibit B attached hereto]28 (collectively, the “Project 
Leases”). The total acreage encompassed by the Project Leases is hereinafter 
referred to as the “Acreage”. 

                                                 
25 NTD: Delete Recital D if amendment is to occur before assignment to Hale Petersburg Wind, LLC. 
26 NTD: The second sentence of Section 1 should be included only if the acreage as of the Amendment Effective Date 
is different than the acreage as of the effective date of the original lease. 
27 NTD: To be determined if needed based on whether list of leases is referenced in assignment or this amendment. 
28 NTD: Reference to list of leases to be determined based on timing of assignment of leases; if assignment to Hale 
Petersburg has occurred before amendment, reference to assignment can be used since it will list all of the leases 
included in each project.  Otherwise, will need to attach a list of the leases for the applicable pool. 
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3. Term.  The first sentence of Section 3.1 of the Lease is deleted and replaced with 
the following:  

This Agreement shall be for an initial term (the “Development Term”) 
commencing on the Effective Date and continuing until the earlier to occur of (a) 
the date on which Grantee begins selling electrical energy generated by Wind 
Turbines located within the Project Area to a third party power purchaser (the 
“Operations Date”), or (b) the tenth (10th) anniversary of the Effective Date; 
provided, however, if the Operations Date has not occurred on or before the tenth 
(10th) anniversary of the Effective Date, but Commencement of Construction has 
occurred by such date, the Development Term shall automatically extend to the 
Operations Date, provided that after Commencement of Construction, Grantee 
thereafter pursues completion of the Project with commercially reasonable 
diligence. 

4. Gross Revenues. Section 4.4(d) of the Lease is hereby deleted and replaced with 
the following, and Exhibit D attached hereto is hereby added as an exhibit to the Lease. 

If any or all of the Wind Turbines installed within the Project Area are sold or 
transferred as part of a sale of the Project to a distribution cooperative, generation, 
and transmission provider, or utility ("Utility"), such that Gross Revenues shall not 
be produced from the sale of electricity to an off-taker pursuant to a power 
purchase agreement ("PPA") or otherwise, then for purposes of calculating the 
Landowner Royalty Fees during such period of Utility ownership, Gross Revenues 
for such Wind Turbines shall be calculated based on the energy generated by such 
Wind Turbines multiplied by the energy payment rate set forth on Exhibit D 
attached hereto.  If the acquiring Utility thereafter sells or transfers the acquired 
Project or any part thereof to an entity that is not a Utility, and such that electricity 
is sold and Gross Revenues are generated, then the Landowner Royalty Fees will 
again be determined as otherwise set forth in this Agreement.   

5. Phased Project. The example calculation of the Extension Period and Extension 
Term appearing in Section 4.7(iii) of the Lease shall be amended in all respects to account for the 
amended Development Term set forth in this Amendment. 

6. Ownership of Windpower Facilities.  The first paragraph of Section 5 is hereby 
deleted and replaced with the following: 

Landowner shall have no ownership, or other interest in any Windpower Facilities 
installed on the Property, or any profits derived therefrom, and Grantee may 
remove any or all Windpower Facilities at any time.  Except for the payments 
described in Section 4 above, Landowner shall not be entitled to any other 
payments or benefits accrued by or from the Project. 
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7. Notices. The Parties’ addresses for purposes of notice under the Lease are hereby 
replaced with the following:29 

If to Landowner: [Insert landowner names and address] 
 

If to Grantee:  Hale Wind Energy, LLC 
   700 Universe Blvd. CEA/JB 
   Juno Beach, FL 33408  
   Attention: Land Services  
   855-552-9872 
 
8. Incorporation of Recitals.  The Recitals set forth above are hereby adopted and 

incorporated into this Amendment as though fully set forth herein.   

9. Ratification.  The Lease, as modified by this Amendment, is hereby reinstated, 
ratified, and confirmed, and shall continue in full force and effect. 

10. Interpretation.  Nothing contained in this Amendment shall be construed as 
modifying the Lease except as specifically provided pursuant to this Amendment. Capitalized 
terms used but not otherwise defined in this Amendment shall have the meanings assigned to 
them in the Lease.  

11. Governing Law. This Amendment shall be governed by, and construed in 
accordance with, the laws of the State of Texas. 

12. Counterparts.  This Amendment may be executed with counterpart signature 
pages and in duplicate originals, each of which shall be deemed an original, and all of which 
together shall constitute a single instrument. 

13. Successors and Assigns. This Amendment shall be binding upon and inure to the 
benefit of the Parties and their respective successors and assigns. 

[Signature Pages Follow] 

                                                 
29 NTD: Landowner address block should be included only if no landowner notice address was provided in the 
Lease. 
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 SIGNATURE PAGE TO 
 FIRST AMENDMENT TO  

WIND AND EASEMENT LEASE AGREEMENT 
 

IN WITNESS WHEREOF, the Parties have executed this Amendment to be effective as 
of the Amendment Effective Date. 

 
Landowner: 
 
 
     

 
 
 

STATE OF TEXAS  ) 
    ) ss. 
COUNTY OF    ) 
 
 This instrument was acknowledged before me on the __________ day of                        
________________________, 2017, by       . 
 
 
              
      Notary Public,  
      Commission No.      
      My Commission Expires:      
(SEAL) 
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 SIGNATURE PAGE TO 
 FIRST AMENDMENT TO  

WIND AND EASEMENT LEASE AGREEMENT 
 

 
 

IN WITNESS WHEREOF, the Parties have executed this Amendment to be effective as 
of the Amendment Effective Date. 

 
Grantee: 
 
Hale Wind Energy, LLC,  
a Delaware limited liability company 
 
 
By:   

John Di Donato, Vice President  
 
 
 
 
STATE OF FLORIDA  ) 
     )ss: 
COUNTY OF PALM BEACH ) 
 
 On this _____ day of       , 2017, before me, the 
undersigned notary public, personally appeared John Di Donato, Vice President of Hale Wind 
Energy, LLC, a Delaware limited liability company, personally known to me to be the person 
who subscribed to the foregoing instrument and acknowledged that he executed the same on 
behalf of said limited liability company and that he was duly authorized so to do. 
 
  
 
(notary seal)      ___________________________________ 
       NOTARY PUBLIC, STATE OF FLORIDA
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 EXHIBIT A TO 
FIRST AMENDMENT TO 

WIND AND EASEMENT LEASE AGREEMENT 
 

Exhibit A 
 

Description of the Property 
 

 
___________________________ - _____0% 

                                             (Name of Landowner) 
 

[Insert legal description, including acreage] 
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EXHIBIT D TO 
 FIRST AMENDMENT TO  

WIND AND EASEMENT LEASE AGREEMENT 
  

Exhibit D 

Energy Payment Rate 

This entire Exhibit shall be deemed Confidential Information subject to Section 15.2 of the Lease and 
shall not be attached to any Memorandum of the Lease that is recorded in the real property records. 

Extended 
Term Year 

Energy 
Payment 

Rate 
($/MWh) 

Extended 
Term Year 

Energy 
Payment Rate 

($/MWh) 

1 $18.10  21 $26.90  

2 $18.46  22 $27.43  

3 $18.83  23 $27.98  

4 $19.21  24 $28.54  

5 $19.59  25 $29.11  

6 $19.98  26 $29.69  

7 $20.38  27 $30.29  

8 $20.79  28 $30.89  

9 $21.21  29 $31.51  

10 $21.63  30 $32.14  

11 $22.06  31 $32.78  

12 $22.51  32 $33.44  

13 $22.96  33 $34.11  

14 $23.41  34 $34.79  

15 $23.88  35 $35.49  

  16 $24.36  36 $36.19   

  17 $24.85  37 $36.92   

  18 $25.34  38 $37.66   

  19 $25.85  39 $38.41   

  20 $26.37  40 $39.18   
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Exhibit F 

 
Form of Resignation 

 
To Whom It May Concern: 
 

Simultaneously with the Closing (as defined in that certain Purchase and Sale Agreement, 
dated as of March 6, 2017, by and between ESI Energy, LLC and Southwestern Public Service 
Company), the undersigned hereby resigns as a [insert applicable titles/positions] of Hale 
Petersburg Wind, LLC. 

 
Dated: ______________________ 

_______________________________ 
                  [Officer Name] 
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Execution Version 

 OHSUSA:766478622.7 
 

Disclosure Schedules 
To 

Purchase and Sale Agreement 
 

These disclosure schedules (“Schedules”) are furnished pursuant to the Purchase and Sale 
Agreement, dated as of March 6, 2017 (the “Purchase and Sale Agreement”), by and between 
Southwestern Public Service Company, a New Mexico corporation (“Buyer”) and ESI Energy, 
LLC, a Delaware limited liability company (“Seller”). Capitalized terms used but not otherwise 
defined herein have the meanings ascribed to them in the Purchase and Sale Agreement. 
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Schedule 1.1-DP (Design Package) 

Approved EORs Collection Substation Transmission Geotech 

Ulteig   X X   

P & E Engineering X X     

Sargeant & Lundy X X X   

Kleinfelder X X X   

ECI - Electrical Consultants, 
Inc. X X     

Burns & MacDonald   X X   

Barr Engineering       X 

RRC Engineering       X 

Braun Intertec    X 

American Engineering & 
Testing    X 

30 % Collection Design 

One-Line 

Design Criteria 

Cable Quantities 

Site Layout with circuit routes in support of permitting 

30% Substation Design 

Design Criteria 

Metering & Relaying One-Line Diagram 

General Arrangement 

Site Plan 

Grading Plan 

30% Transmission Line Design 

Design Criteria 
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Transmission Line Plan and Profile 

Pole Outlines, Details and Material List 

Roads 

General Site Plan layout of turbine access roads and public roads identifying any public road 
intersection improvements required along the haul route, including the required improvements 
and layouts as required to support permitting, but excluding a full civil design of the intersection 
improvements. 

Identification of ingress/egress 

Turning Radii identified 

Crossings and avoidance identified 

Construction Easements around turbines identified 

Preliminary Haul Route identified 

Crane walks and other temporary disturbances identified (provided by SPS's contractor) 
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Schedule 1.1–K (Knowledge) 

1. Anthony Pedroni, Executive Director-Development 
2. Daryl Hart, Director -Development 
3. Dion Watson, Associate Project Manager-Development 
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Schedule 1.1–PL (Permitted Liens) 

None. 
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Schedule 1.1-RE (Required Estoppels) 

The Land Contracts covering Real Property Interests upon which Project improvements will be 
located, including, without limitation, wind turbines, collection systems, roads, interconnection 
facilities, and the operation and maintenance building. 

 

Attachment ML-5 
Page 147 of 216 

Case No. 19-00170-UT



 

 OHSUSA:766478622.7 
 

Schedule 2.7(b)(vi) (Liens to be Released) 

None. 
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Schedule 2.7(b)(ix) (Required Consents) 

1. Pursuant to section 13 of that certain Option and Transmission Easement Agreement, 
dated April 14, 2015 (the “Irish Easement”), by and between the Irish Family Limited 
Partnership (“Grantor”) and Hale Wind Energy, LLC (as assignee of Hale Community 
Energy, LLC, “HWE”), the prior written consent of Grantor will be required for the 
assignment of the Irish Easement from HWE to the Company prior to the Closing. 

2. The assignment of the Generator Interconnection Agreement from Hale Wind Energy, 
LLC (“HWE”) to the Company (an Affiliate of HWE), and the subsequent sale of the 
Shares to Buyer as contemplated by the Purchase and Sale Agreement (collectively, the 
“GIA Transfer”), should not trigger consent requirement of Southwest Power Pool (as 
Transmission Provider “SPP”) and Southwestern Public Service Company (as 
Transmission Owner “SPS”) pursuant to Section 19.1 of the Generator Interconnection 
Agreement. However, if required by SPP and SPS, Seller may seek to obtain the consent 
of SPP and SPS under Section 19.1 of the Generator Interconnection Agreement in 
connection with the GIA Transfer. 

3. The assignment and amendment of the Property Tax Agreements as contemplated in 
Section 2.7(b)(xviii) and Section 6.6(s) of the Agreement. 
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Schedule 3.3(b) (Seller Conflicts) 

1. See Schedule 2.7(b)(vi) (Lien Release). 

2. See Schedule 2.7(b)(ix) (Required Consents). 

3. See Schedule 4.3(b) (Company Conflicts) 
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Schedule 3.3(c) (Seller Conflicts) 

1. See Schedule 2.7(b)(vi) (Lien Release). 

2. See Schedule 2.7(b)(ix) (Required Consents). 
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Schedule 3.7 (Development Agreements) 

Pursuant to that certain Asset Purchase Agreement, dated as of July 10, 2015 (the “APA”), by 
and between Hale Community Energy, LLC (“HCE”), and Hale Wind Energy, LLC, a subsidiary 
of Seller (“HWE”), HWE is obligated to pay HCE certain purchase price payments upon the 
achievement of certain milestones with respect to the power purchase contracting, construction, 
and commercial operation of a wind powered electrical generating facility utilizing assets 
acquired under the APA (“Milestone Payments”). Seller is a guarantor of these obligations 
pursuant to a parent guaranty delivered by Seller to HCE. Upon Closing, Seller will use a portion 
of the proceeds to pay HCE in full an amount sufficient to discharge all obligations with respect 
to the Milestone Payments. 
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Schedule 4.3(b) (Company Conflicts) 

1. See Schedule 3.3(c) (Seller Conflicts). 

2. See Schedule 2.7(b)(vi) (Lien Release). 

3. See Schedule 2.7(b)(ix) (Required Consents). 
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Schedule 4.5(c) (Purchased Assets) 

None. 
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Schedule 4.5(f) (Meteorological Towers and Equipment) 

1. Met Tower – MET-3296: The tower includes historical meteorological data from 
approximately April of 2011. 

2. Met Tower – MET-3297: The tower includes historical meteorological data from 
approximately March of 2010. 

3. Met Tower – MET-7965: The tower includes historical meteorological data from 
approximately August of 2014. 
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Schedule 4.6 (Bank Accounts) 

None. 
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Schedule 4.8 (Legal Proceedings) 

None. 
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Schedule 4.10 (Unaudited Balance Sheet) 

Unaudited balance sheet: 

Will be provided in accordance with the Purchase and Sale Agreement. 

Exceptions to no liabilities: 

Will be provided in accordance with the Purchase and Sale Agreement. 

 

Attachment ML-5 
Page 158 of 216 

Case No. 19-00170-UT



 

 OHSUSA:766478622.7 
 

Schedule 4.11 (Taxes) 

None. 
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Schedule 4.13(a) (Purchased Contracts) 

1. Generator Interconnection Agreement, (GEN-2012-020), dated May 29, 2014, among 
Hale Wind Energy, LLC, SPP, and Southwestern Public Service Company. 

2. Environmental Purchase Orders issued pursuant to the Master Service Agreement by and 
between NextEra Energy Resources and the consultant listed. 

Consultant Entity Services PO Date 

SWCA Company Winter Eagle 
Surveys 

2000226515 1/12/2017 

SWCA Hale Wind 
Energy, 

LLC 

Biological Support 2000198208 3/4/2016 

  

  

Tetra Tech Hale Wind 
Energy, 

LLC 

Biological Support 2000181082 9/2/2015 

 

3. Purchase Order between Barr Engineering and NextEra Energy Resources, dated as of 
January 19, 2017, for services to be rendered with respect to geotechnical support for the 
Project.  

4. Property Tax Incentives and Consulting Services Engagement Letter between Cummings 
Westlake, LLC and NextEra Energy Resources, LLC, dated as of October 29, 2015, for 
services to be rendered with respect to property tax incentives.  

5. Delivery and Work Authorization between Kimley-Horn and Associates, Inc. and 
NextEra Energy Resources, LLC, dated as of October 29, 2015, for services to be 
rendered with respect to permitting and crossing agreement support.  

6. Purchase Order between SAM, Inc. and NextEra Energy Resources, LLC, dated as of 
November 19, 2015, for services to be rendered with respect to utility locating and micro-
siting services.  

7. Development Services Agreement between Tri Global Energy, LLC and Hale Wind 
Energy, LLC, dated as of May 24, 2016, for services to be rendered with respect to 
development.  

8. Tax Abatement Agreement, dated May 23, 2016, between the County of Hale, Texas and 
Hale Wind Energy, LLC. 
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9. Agreement For Limitation on Appraised Value of Property for School District 
Maintenance And Operations Taxes, dated November 17, 2016, between Petersburg 
Independent School District and Hale Wind Energy, LLC. 
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Schedule 4.13(b) (Support Obligations) 

None. 
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Schedule 4.13(g) (Shared Contracts) 

None. 
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Schedule 4.14(a) (Land Contracts) 

Wind and Easement Lease Agreements  

Cottonwind Farms Project Area 

1. Wind and Easement Lease Agreement dated and effective as of July 15, 2016 by and 
between Jim Byrd a/k/a Jimmy Byrd a/k/a James Thomas Byrd a/k/s James T. Byrd and 
Billie Byrd a/k/a Billie R. Byrd, husband and wife, and Hale Wind Energy, LLC, a 
Memorandum of which was recorded as Document No. 2016-003381 in the Official Public 
Records of Hale County, Texas, and recorded in Book 0116, Page 0380, in the Official 
Public Records of Floyd County, Texas.  
  

2. Wind and Easement Lease Agreement dated and effective as of March 23, 2016 by and 
between Jim Byrd and Billie Byrd, husband and wife, Sandra Hegi, a single woman, and 
Hale Wind Energy, LLC, a Memorandum of which was recorded as Document No. 2016-
001332 in the Official Public Records of Hale County, Texas. 

 
3. Wind and Easement Lease Agreement dated and effective as of January 11, 2010 by and 

between Robert Dale Carpenter and Cottonwind Farms, LLC, a Memorandum of which was 
recorded as Document No. 2010-000589  in the Official Public Records of Hale County, 
Texas, as amended by that certain unrecorded Amendment to Wind and Easement Lease 
Agreement dated and effective as of July 30, 2015. [Term expired – renewal subject to 
Amendment] 
 

4. Wind and Easement Lease Agreement dated and effective as of October 5, 2009 by and 
between CGG Farms and Cottonwind Farms, LLC, a Memorandum of which was recorded 
as Document No. 2009-003668 in the Official Public Records of Hale County, Texas, as 
amended by that certain unrecorded Amendment to Wind and Easement Lease Agreement 
dated and effective as of July 30, 2015. [Term expired – renewal subject to Amendment] 
 

5. Wind and Easement Lease Agreement dated and effective as of March 2, 2010 by and 
between James P. Collins and Loretta J. Collins and Cottonwind Farms, LLC, a 
Memorandum of which was recorded as Document No. 2010-001160 in the Official Public 
Records of Hale County, Texas, as amended by that certain unrecorded Amendment to Wind 
and Easement Lease Agreement dated and effective as of July 30, 2015. [Term expired – 
renewal subject to Amendment] 
 

6. Wind and Easement Lease Agreement dated and effective as of February 3, 2010 by and 
between Jonathan Collins and Rachelle Collins and Cottonwind Farms, LLC, a 
Memorandum of which was recorded as Document No. 2010-000590 in the Official Public 
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Records of Hale County, Texas, as amended by that certain unrecorded Amendment to Wind 
and Easement Lease Agreement dated and effective as of July 30, 2015. [Term expired – 
renewal subject to Amendment] 
  

7. Wind and Easement Lease Agreement dated and effective as of August 31, 2009 by and 
between Drake Trusts Under the Will of Alma Sharp and Cottonwind Farms, LLC, a 
Memorandum of which was recorded as Document No. 2009-003028 in the Official Public 
Records of Hale County, Texas, a corrected Memorandum of which was recorded as 
Document No. 2010-000591 in the Official Public Records of Hale County, Texas, as 
amended by that certain unrecorded Amendment to Wind and Easement Lease Agreement 
dated and effective as of July 30, 2015. [Term expired – renewal subject to Amendment] 
 

8. Wind and Easement Lease Agreement dated and effective as of August 31, 2009 by and 
between Drake Trusts Under the Will of Joe Sharp and Cottonwind Farms, LLC, a 
Memorandum of which was recorded as Document No. 2009-003030 in the Official Public 
Records of Hale County, Texas, as amended by that certain unrecorded Amendment to Wind 
and Easement Lease Agreement dated and effective as of July 30, 2015. [Term expired – 
renewal subject to Amendment] 
 

9. Wind and Easement Lease Agreement dated and effective as of October 28, 2009 by and 
between V.E. & Virginia Ellison and Cottonwind Farms, LLC, a Memorandum of which was 
recorded as Document No.  2010-001157 in the Official Public Records of Hale County, 
Texas, as amended by that certain unrecorded Amendment to Wind and Easement Lease 
Agreement dated and effective as of July 30, 2015, and as further amended by that certain 
Second Amendment to Wind and Easement Lease Agreement executed as of December 9, 
2016 and effective as of October 27, 2009, which will be recorded in the Official Public 
Records of Hale County, Texas. 
 

10. Wind and Easement Lease Agreement dated and effective as of April 20, 2010 by and 
between Olan E. Finkner and Cottonwind Farms, LLC, a Memorandum of which was 
recorded as Document No. 2010-001588 in the Official Public Records of Hale County, 
Texas, as amended by that certain unrecorded Amendment to Wind and Easement Lease 
Agreement dated and effective as of July 30, 2015.  

 
11. Wind and Easement Lease Agreement dated and effective as of November 4, 2009 by and 

between Elmer D. Fleming and Cottonwind Farms, LLC, a Memorandum of which was 
recorded as Document No. 2010-000592 in the Official Public Records of Hale County, 
Texas, as amended by that certain unrecorded Amendment to Wind and Easement Lease 
Agreement dated and effective as of July 30, 2015, and as further amended by that certain 
Second Amendment to Wind and Easement Lease Agreement as of December 9, 2016 and 
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effective as of November 3, 2016, which will be recorded in the Official Public Records of 
Hale County, Texas.  

 
12. Wind and Easement Lease Agreement dated and effective as of January 20, 2010 by and 

between Robert E. Fowler and Fowler Family Trust and Cottonwind Farms, LLC, a 
Memorandum of which was recorded as Document No. 2010-000593 in the Official Public 
Records of Hale County, Texas. [Term expired – renewal subject to Amendment] 
 

13. Wind and Easement Lease Agreement dated and effective as of November 21, 2016 by and 
between Ginn & Rodgers Farm Partnership and Hale Wind Energy, LLC, a Memorandum of 
which was recorded as Document No. 2017-000400 in the Official Public Records of Hale 
County, Texas.  
 

14. Wind and Easement Lease Agreement dated and effective as of August 31, 2009 by and 
between Gregory Farms, Inc and Cottonwind Farms, LLC, a Memorandum of which was 
recorded as Document No. 2009-003671 in the Official Public Records of Hale County, 
Texas, as amended by that certain unrecorded Amendment to Wind and Easement Lease 
Agreement dated and effective as of July 30, 2015, and as further amended by that certain 
Second Amendment to Wind and Easement Lease Agreement executed and effective as of 
September 1, 2016, recorded as Document No. 2016-003559 in the Official Public Records 
of Hale County, Texas.  
 

15. Wind and Easement Lease Agreement dated and effective as of August 31, 2009 by and 
between Tom R. Gregory and Amy S. Gregory and Cottonwind Farms, LLC, a Memorandum 
of which was recorded as Document No. 2009-003670 in the Official Public Records of Hale 
County, Texas. [Term expired – renewal subject to Amendment] 
 

16. Wind and Easement Lease Agreement dated and effective as of August 31, 2009 by and 
between Tom R. Gregory and Amy S. Gregory and Cottonwind Farms, LLC, a Memorandum 
of which was recorded as Document No. 2009-003669 in the Official Public Records of Hale 
County, Texas, as amended by that certain Amendment to Wind and Easement Lease 
Agreement dated September 27, 2016 and effective as of August 30, 2016, a Memorandum 
of which was recorded as Document No. 2016-003555 in the Official Public Records of Hale 
County, Texas.  
 

17. Wind and Easement Lease Agreement dated and effective as of August 31, 2009 by and 
between Gaylord Groce and Cottonwind Farms, LLC, a Memorandum of which was 
recorded as Document No. 2009-003672 in the Official Public Records of Hale County, 
Texas, as amended by that certain unrecorded Amendment to Wind and Easement Lease 
Agreement dated and effective as of July 30, 2015, and as further amended by that certain 
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Second Amendment to Wind and Easement Lease Agreement executed and effective as of 
September 6, 2016, recorded as Document No. 2016-003560 in the Official Public Records 
of Hale County, Texas.  
  

18. Wind and Easement Lease Agreement dated and effective as of January 27, 2010 by and 
between Pauline Hamilton, and Aubrey W. & Jewell H. Howell Revocable Living Trust and 
Cottonwind Farms, LLC, a Memorandum of which was recorded as Document No. 2010-
000595 in the Official Public Records of Hale County, Texas, as amended by that certain 
unrecorded Amendment to Wind and Easement Lease Agreement dated and effective as of 
July 30, 2015. [Term expired – renewal subject to Amendment] 
 

19. Wind and Easement Lease Agreement dated and effective as of November 16, 2011 by and 
between Kevin C. Hamlin and Cottonwind Farms, LLC, a Memorandum of which was 
recorded as Document No. 2011-004587 in the Official Public Records of Hale County, 
Texas, as amended by that certain unrecorded Amendment to Wind and Easement Lease 
Agreement dated and effective as of July 30, 2015.  
 

20. Wind and Easement Lease Agreement dated and effective as of April 28, 2010 by and 
between Ella Jane Haney and Cottonwind Farms, LLC, a Memorandum of which was 
recorded as Document No. 2010-001586 in the Official Public Records of Hale County, 
Texas, as amended by that certain unrecorded Amendment to Wind and Easement Lease 
Agreement dated and effective as of July 30, 2015. [Term expired – renewal subject to 
Amendment] 
 

21. Wind and Easement Lease Agreement dated and effective as of March 31, 2010 by and 
between Harlan Brothers Land, Inc. and Cottonwind Farms, LLC, a Memorandum of which 
was recorded as Document No. 2010-001591 in the Official Public Records of Hale County, 
Texas, as amended by that certain unrecorded Amendment to Wind and Easement Lease 
Agreement dated and effective as of July 30, 2015.  
 

22. Wind and Easement Lease Agreement dated and effective as of December 3, 2009 by and 
between Bill John Hegi Estate and Rex Hegi and Cottonwind Farms, LLC, a Memorandum 
of which was recorded as Document No. 2010-000597 in the Official Public Records of Hale 
County, Texas, as amended by that certain unrecorded Amendment to Wind and Easement 
Lease Agreement dated and effective as of July 30, 2015. [Term expired – renewal subject to 
Amendment] 
 

23. Wind and Easement Lease Agreement dated and effective as of December 3, 2009 by and 
between Bill John Hegi Estate and Sandra Hegi and Cottonwind Farms, LLC, a 
Memorandum of which was recorded as Document No. 2010-000598  in the Official Public 
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Records of Hale County, Texas, as amended by that certain unrecorded Amendment to Wind 
and Easement Lease Agreement dated and effective as of July 30, 2015. [Term expired – 
renewal subject to Amendment] 
 

24. Wind and Easement Lease Agreement dated and effective as of February 18, 2010 by and 
between Arthur E. and Betty L. Hegi Trust and Cottonwind Farms, LLC, a Memorandum of 
which was recorded as Document No. 2010-000876 in the Official Public Records of Hale 
County, Texas, as amended by that certain unrecorded Amendment to Wind and Easement 
Lease Agreement dated and effective as of July 30, 2015. [Term expired – renewal subject to 
Amendment] 
 

25. Wind and Easement Lease Agreement dated and effective as of December 3, 2009 by and 
between Rex Hegi and Becky Hegi and Cottonwind Farms, LLC, a Memorandum of which 
was recorded as Document No. 2010-000596 in the Official Public Records of Hale County, 
Texas, as amended by that certain unrecorded Amendment to Wind and Easement Lease 
Agreement dated and effective as of July 30, 2015. [Term expired – renewal subject to 
Amendment] 

 
26. Wind and Easement Lease Agreement dated and effective as of March 3, 2010 by and 

between Gary Houchin and Cottonwind Farms, LLC, a Memorandum of which was recorded 
as Document No.  2010-000879 in the Official Public Records of Hale County, Texas, as 
amended by that certain unrecorded Amendment to Wind and Easement Lease Agreement 
dated and effective as of July 30, 2015. [Term expired – renewal subject to Amendment] 
 

27. Wind and Easement Lease Agreement, unrecorded, dated and effective as of January 17, 
2012 by and between Gary Houchin and Mary Houchin and Cottonwind Farms, LLC, as 
amended by that certain unrecorded Amendment to Wind and Easement Lease Agreement 
dated and effective as of July 30, 2015.  
 

28. Wind and Easement Lease Agreement dated and effective as of March 10, 2010 by and 
between Anita June Houchin and Cottonwind Farms, LLC, a Memorandum of which was 
recorded as Document No. 2010-000880 in the Official Public Records of Hale County, 
Texas, as amended by that certain unrecorded Amendment to Wind and Easement Lease 
Agreement dated and effective as of July 30, 2015, as assigned to Gary Wayne Houchin and 
Harvey Dan Houchin in that certain Assignment and Assumption of Lease dated and 
effective as of January 17, 2012, between Gary Wayne Houchin, Independent Executor of the 
Estate of Anita June Houchin and Gary Wayne Houchin and Harvey Dan Houchin. 
 

29. Wind and Easement Lease Agreement dated and effective as of September 29, 2009 by and 
between Jim Byrd Farms, Inc. and Cottonwind Farms, LLC, a Memorandum of which was 
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recorded as Document No. 2009-003673 in the Official Public Records of Hale County, 
Texas, as amended by that certain unrecorded Amendment to Wind and Easement Lease 
Agreement dated and effective as of July 30, 2015, and as further amended by that certain 
Second Amendment to Wind and Easement Lease Agreement executed and effective as of 
September 6, 2016, recorded as Document No. 2016-003561 in the Official Public Records 
of Hale County, Texas. 
 

30. Wind and Easement Lease Agreement dated and effective as of April 28, 2010 by and 
between KDR Feeders Inc., and Cottonwind Farms, LLC, a Memorandum of which was 
recorded as Document No. 2010-001585 in the Official Public Records of Hale County, 
Texas, as amended by that certain unrecorded Amendment to Wind and Easement Lease 
Agreement dated and effective as of July 30, 2015. 
 

31. Wind and Easement Lease Agreement dated and effective as of September 6, 2016 by and 
between KDR Feeders Inc., and Hale Wind Energy, LLC, a Memorandum of which was 
recorded as Document No. 2016-003556 in the Official Public Records of Hale County, 
Texas. 
 

32. Wind and Easement Lease Agreement dated and effective as of October 20, 2009 by and 
between Don Karl Kelley and Cottonwind Farms, LLC, a Memorandum of which was 
recorded as Document No. 2010-000599 in the Official Public Records of Hale County, 
Texas, as amended by that certain unrecorded Amendment to Wind and Easement Lease 
Agreement dated and effective as of July 30, 2015. [Term expired – renewal subject to 
Amendment] 
 

33. Wind and Easement Lease Agreement dated and effective as of May 11, 2010 by and 
between Wallace K. Klatt and Cottonwind Farms, LLC, a Memorandum of which was 
recorded as Document No. 2010-001961 in the Official Public Records of Hale County, 
Texas, as amended by that certain unrecorded Amendment to Wind and Easement Lease 
Agreement dated and effective as of July 30, 2015. 
 

34. Wind and Easement Lease Agreement dated and effective as of January 21, 2010 by and 
between Henry Kveton and Cottonwind Farms, LLC, a Memorandum of which was recorded 
as Document No. 2010-000600 in the Official Public Records of Hale County, Texas, as 
amended by that certain unrecorded Amendment to Wind and Easement Lease Agreement 
dated and effective as of July 30, 2015. [Term expired – renewal subject to Amendment] 
 

35. Wind and Easement Lease Agreement dated and effective as of April 30, 2010 by and 
between M. E. Lewis and Gary Weaver and Cottonwind Farms, LLC, a Memorandum of 
which was recorded as Document No. 2010-001592 in the Official Public Records of Hale 
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County, Texas, as amended by that certain unrecorded Amendment to Wind and Easement 
Lease Agreement dated and effective as of July 30, 2015.  
 

36. Wind and Easement Lease Agreement dated and effective as of May 18, 2010 by and 
between Truman O. Lewis & T. Kirby Lewis and Cottonwind Farms, LLC, a Memorandum 
of which was recorded as Document No. 2010-001963 in the Official Public Records of Hale 
County, Texas, as amended by that certain unrecorded Amendment to Wind and Easement 
Lease Agreement dated and effective as of July 30, 2015.  
 

37. Wind and Easement Lease Agreement dated and effective as of November 3, 2009 by and 
between LJJM Scarborough, LLC and Cottonwind Farms, LLC, a Memorandum of which 
was recorded as Document No. 2010-000875 in the Official Public Records of Hale County, 
Texas, as amended by that certain unrecorded Amendment to Wind and Easement Lease 
Agreement dated and effective as of July 30, 2015, and as further amended by that certain 
Second Amendment to Wind and Easement Lease Agreement executed as of December 9, 
2016 and effective as of November 2, 2016, which will be recorded in the Official Public 
Records of Hale County, Texas. 
 

38. Wind and Easement Lease Agreement dated and effective as of April 27, 2010 by and 
between Malouf & Sons Inc., No. 1 and Cottonwind Farms, LLC, a Memorandum of which 
was recorded as Document No. 2010-001590 in the Official Public Records of Hale County, 
Texas.  
 

39. Wind and Easement Lease Agreement dated and effective as of May 26, 2010 by and 
between Glenford & Marie Marr and Cottonwind Farms, LLC, a Memorandum of which was 
recorded as Document No. 2010-002310 in the Official Public Records of Hale County, 
Texas, as amended by that certain unrecorded Amendment to Wind and Easement Lease 
Agreement dated and effective as of July 30, 2015.  

 
40. Wind and Easement Lease Agreement dated and effective as of October 24, 2016 by and 

between Lula Marie Marr, a single woman, and Natile Marr Woodrow, Successor Trustee of 
the Glenford T. Marr Estate Trust created under the Last Will and Testament of Glenford T. 
Marr, deceased, and Hale Wind Energy, LLC, a Memorandum of which was recorded as 
Document No. 2016-003940.  
 

41. Wind and Easement Lease Agreement dated and effective as of January 13, 2010 by and 
between Charles C. McDonough, John F. McDonough, Jr., Virginia Hoggins and Dorothy I. 
Burkert and Cottonwind Farms, LLC, a Memorandum of which was recorded as Document 
No. 2010-000601, and a corrected Memorandum of which was recorded as Document No. 
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2010-001163 in the Official Public Records of Hale County, Texas. [Term expired – renewal 
subject to Amendment] 

 
42. Wind and Easement Lease Agreement dated and effective as of August 31, 2009 by and 

between McLaughlin Family Trust and Cottonwind Farms, LLC, a Memorandum of which 
was recorded as Document No. 2009-003676 in the Official Public Records of Hale County, 
Texas, as amended by that certain unrecorded Amendment to Wind and Easement Lease 
Agreement dated and effective as of July 30, 2015. [Term expired – renewal subject to 
Amendment] 

 
43. Wind and Easement Lease Agreement dated and effective as of August 31, 2009 by and 

between Mary Ann McLaughlin Trust #1&#2 and Cottonwind Farms, LLC, a Memorandum 
of which was recorded as Document No. 2009-003029 in the Official Public Records of Hale 
County, Texas, as amended by that certain unrecorded Amendment to Wind and Easement 
Lease Agreement dated and effective as of July 30, 2015, as to all real property subject 
thereto, except: Section 11, Blk R, AB 228, Hale County, TX. [Term expired – renewal 
subject to Amendment] 
 

44. Wind and Easement Lease Agreement dated and effective as of April 22, 2010 by and 
between Mid-Plains Farms Inc and Cottonwind Farms, LLC, a Memorandum of which was 
recorded as Document No.  2010-004107 in the Official Public Records of Hale County, 
Texas, as amended by that certain unrecorded Amendment to Wind and Easement Lease 
Agreement dated and effective as of July 30, 2015. 
 

45. Wind and Easement Lease Agreement dated and effective as of October 26, 2009 by and 
between Dale T. Milner Living Trust and Cottonwind Farms, LLC, a Memorandum of which 
was recorded as Document No. 2009-003678 in the Official Public Records of Hale County, 
Texas, as amended by that certain unrecorded Amendment to Wind and Easement Lease 
Agreement dated and effective as of July 30, 2015. [Term expired – renewal subject to 
Amendment] 
 

46. Wind and Easement Lease Agreement dated and effective as of January 14, 2010 by and 
between Dale T. Milner, Dale A. Milner, Teresa Douglas, Michael D. Milner, and Donald G. 
Milner and Cottonwind Farms, LLC, a Memorandum of which was recorded as Document 
No. 2010-001159 and re-recorded as Document No. 2010-001587 in the Official Public 
Records of Hale County, Texas, as amended by that certain unrecorded Amendment to Wind 
and Easement Lease Agreement dated and effective as of July 30, 2015. [Term expired – 
renewal subject to Amendment] 
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47. Wind and Easement Lease Agreement dated and effective as of February 5, 2010 by and 
between Joel B. Mitchell and Cottonwind Farms, LLC, a Memorandum of which was 
recorded as Document No. 2010-000602 in the Official Public Records of Hale County, 
Texas, as amended by that certain unrecorded Amendment to Wind and Easement Lease 
Agreement dated and effective as of July 30, 2015. [Term expired – renewal subject to 
Amendment] 
 

48. Wind and Easement Lease Agreement dated and effective as of January 21, 2010 by and 
between Jerry C. Mull and Cottonwind Farms, LLC, a Memorandum of which was recorded 
as Document No. 2010-000604 in the Official Public Records of Hale County, Texas, as 
amended by that certain unrecorded Amendment to Wind and Easement Lease Agreement 
dated and effective as of July 30, 2015. [Term expired – renewal subject to Amendment] 
 

49. Wind and Easement Lease Agreement dated and effective as of July 15, 2016 by and 
between Jo Ed Noel and Belinda Noel, Trustees of the Jo Ed Noel and Belinda Noel 
Revocable Living Trust under an instrument dated February 7, 2008, and Jo Ed Noel and 
Belinda Noel, husband and wife, and Hale Wind Energy, LLC, a Memorandum of which was 
recorded as Document No. 2016-002932 in the Official Public Records of Hale County, 
Texas.  

 
50. Wind and Easement Lease Agreement dated and effective as of July 15, 2016 by and 

between Jo Ed Noel and Belinda Noel, Trustees of the Jo Ed Noel and Belinda Noel 
Revocable Living Trust under an instrument dated February 7, 2008, and Hale Wind Energy, 
LLC, a Memorandum of which was recorded as Document No. 2016-002933 in the Official 
Public Records of Hale County, Texas.  
 

51. Wind and Easement Lease Agreement dated and effective as of February 26, 2010 by and 
between Johnny Noel and Deborah Noel and Cottonwind Farms, LLC, a Memorandum of 
which was recorded as Document No. 2010-000877 in the Official Public Records of Hale 
County, Texas, as amended by that certain unrecorded Amendment to Wind and Easement 
Lease Agreement dated and effective as of July 30, 2015. [Term expired – renewal subject to 
Amendment] 
 

52. Wind and Easement Lease Agreement dated and effective as of September 1, 2009 by and 
between Harold F. Priddy and Cottonwind Farms, LLC, a Memorandum of which was 
recorded as Document No. 2009-003677 in the Official Public Records of Hale County, 
Texas, as amended by that certain Amendment to Wind and Easement Lease Agreement 
dated November 21, 2016 and effective as of August 31, 2016, a Memorandum of which was 
recorded as Document No. 2017-000403 in the Official Public Records of Hale County, 
Texas. 
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53. Wind and Easement Lease Agreement dated and effective as of June 2, 2016 by and between 

Gildardo Orozco and Lissa Orozco f/k/a Lissa Maldonado, husband and wife, and Juan A. 
Maldonado and Mary Maldonado, husband and wife, and Hale Wind Energy, LLC, a 
Memorandum of which was recorded as Document No. 2016-002911 in the Official Public 
Records of Hale County, Texas.  
 

54. Wind and Easement Lease Agreement dated and effective as of January 13, 2010 by and 
between Larry J. Parish & Johnnie Halbrooks and Cottonwind Farms, LLC, a Memorandum 
of which was recorded as Document No. 2010-000594 in the Official Public Records of Hale 
County, Texas. [Term expired – renewal subject to Amendment] 
 

55. Wind and Easement Lease Agreement dated and effective as of May 7, 2010 by and between 
Steve Patterson and Cottonwind Farms, LLC, a Memorandum of which was recorded as 
Document No. 2010-001962 in the Official Public Records of Hale County, Texas, as 
amended by that certain unrecorded Amendment to Wind and Easement Lease Agreement 
dated and effective as of July 30, 2015.  
 

56. Wind and Easement Lease Agreement dated and effective as of October 18, 2016, by and 
between Justin E. Reed and Isabel Reed, husband and wife, and Valarie K. Friday f/k/a 
Valarie K. Reed and Stephen Friday, wife and husband, and Hale Wind Energy, LLC, a 
Memorandum of which was recorded as Document No. 2016-003939 in the Official Public 
Records of Hale County, Texas.  
 

57. Wind and Easement Lease Agreement dated and effective as of October 12, 2009 by and 
between Truman Reese and Sherry Reese and Cottonwind Farms, LLC, a Memorandum of 
which was recorded as Document No. 2009-003674 in the Official Public Records of Hale 
County, Texas, a corrected Memorandum of which was recorded as Document No. 2010-
000605, as amended by that certain unrecorded Amendment to Wind and Easement Lease 
Agreement dated and effective as of July 30, 2015, and as further amended by that certain 
Second Amendment to Wind and Easement Lease Agreement executed as of October 13, 
2016 and effective as of October 11, 2009, recorded as Document No.  2016-003558 in the 
Official Public Records of Hale County, Texas. 
 

58. Wind and Easement Lease Agreement dated and effective as of December 3, 2015 by and 
between Rockinstar, LLC and Hale Wind Energy, LLC, a Memorandum of which was 
recorded as Document No. 2016-000471 in the Official Public Records of Hale County, 
Texas.  
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59. Wind and Easement Lease Agreement dated and effective as of March 11, 2010 by and 
between Mrs. Arthur Lou Rokohl and Cottonwind Farms, LLC, a Memorandum of which 
was recorded as Document No. 2010-001165 in the Official Public Records of Hale County, 
Texas, as amended by that certain unrecorded Amendment to Wind and Easement Lease 
Agreement dated and effective as of July 30, 2015.  
 

60. Wind and Easement Lease Agreement dated and effective as of December 30, 2009 by and 
between Peggy Ann Runchey and Cottonwind Farms, LLC, a Memorandum of which was 
recorded as Document No. 2010-000606 in the Official Public Records of Hale County, 
Texas, as amended by that certain unrecorded Amendment to Wind and Easement Lease 
Agreement dated and effective as of July 30, 2015. [Term expired – renewal subject to 
Amendment] 
 

61. Wind and Easement Lease Agreement dated and effective as of May 5, 2010 by and between 
John Scarborough and Jen Scarborough a/k/a Jennifer Scarborough and Cottonwind Farms, 
LLC, a Memorandum of which was recorded as Document No. 2010-001960 in the Official 
Public Records of Hale County, Texas, as amended by that certain unrecorded Amendment 
to Wind and Easement Lease Agreement dated and effective as of July 30, 2015.  
 

62. Wind and Easement Lease Agreement dated and effective as of December 17, 2009 by and 
between GC Seagler and Lois Seagler and Cottonwind Farms, LLC, a Memorandum of 
which was recorded as Document No. 2010-000607, as amended by that certain Amendment 
to Wind and Easement Lease Agreement dated and effective as of January 1, 2012, a 
Memorandum which was recorded as Document No.  2013-000924 in the Official Public 
Records of Hale County, Texas, as further amended by that certain unrecorded Amendment 
to Wind and Easement Lease Agreement dated and effective as of July 30, 2015. [Term 
expired – renewal subject to Amendment] 
 

63. Wind and Easement Lease Agreement dated and effective as of April 28, 2010 by and 
between Kelly G. Smalley and Ronna K. Smalley and Cottonwind Farms, LLC, a 
Memorandum of which was recorded as Document No. 2010-001584 in the Official Public 
Records of Hale County, Texas, as amended by that certain unrecorded Amendment to Wind 
and Easement Lease Agreement dated and effective as of July 30, 2015.  
 

64. Wind and Easement Lease Agreement dated and effective as of December 17, 2009 by and 
between  Betty June Stanton and Cottonwind Farms, LLC, a Memorandum of which was 
recorded as Document No. 2010-000608 in the Official Public Records of Hale County, 
Texas, as amended by that certain unrecorded Amendment to Wind and Easement Lease 
Agreement dated and effective as of July 30, 2015. [Term expired – renewal subject to 
Amendment] 
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65. Wind and Easement Lease Agreement dated and effective as of October 18, 2016 by and 

between John William Stanton and Gail Stanton, husband and wife, and John Tyler Stanton 
and Allyson S. Stanton, husband and wife, and Hale Wind Energy, LLC, a Memorandum of 
which was recorded as Document No. 2016-003942 in the Official Public Records of Hale 
County, Texas. 
  

66. Wind and Easement Lease Agreement dated and effective as of October 18, 2016 by and 
between June Stanton and Hale Wind Energy, LLC, a Memorandum of which was recorded 
as Document No. 2016-003941 in the Official Public Records of Hale County, Texas. 
  

67. Wind and Easement Lease Agreement dated and effective as of August 31, 2009 by and 
between Billy & Marvin H. Stephens and Cottonwind Farms, LLC, a Memorandum of which 
was recorded as Document No. 2009-003675 in the Official Public Records of Hale County, 
Texas, as amended by that certain unrecorded Amendment to Wind and Easement Lease 
Agreement dated and effective as of July 30, 2015, and as further amended by that certain 
Second Amendment to Wind and Easement Lease Agreement executed as of November 11, 
2016 and effective as of August 30, 2016, recorded as Document No. 2017-000406 in the 
Official Public Records of Hale County, Texas. 
 

68. Wind and Easement Lease Agreement dated and effective as of November 5, 2009 by and 
between Johnny Bill Sue and Cottonwind Farms, LLC, a Memorandum of which was 
recorded as Document No. 2010-000609 in the Official Public Records of Hale County, 
Texas, as amended by that certain unrecorded Amendment to Wind and Easement Lease 
Agreement dated and effective as of July 30, 2015, and as further amended by that certain 
Second Amendment to Wind and Easement Lease Agreement executed as of November 21, 
2016 and effective as of November 4, 2016, recorded as Document No. 2017-000404 in the 
Official Public Records of Hale County, Texas. 
 

69. Wind and Easement Lease Agreement dated and effective as of March 4, 2010 by and 
between Wanda Thompson and Cottonwind Farms, LLC, a Memorandum of which was 
recorded as Document No. 2010-000878 in the Official Public Records of Hale County, 
Texas, as amended by that certain unrecorded Amendment to Wind and Easement Lease 
Agreement dated and effective as of July 30, 2015.  
 

70. Wind and Easement Lease Agreement dated and effective as of December 30, 2009 by and 
between Bobby J. Thorpe and Cottonwind Farms, LLC, a Memorandum of which was 
recorded as Document No. 2010-000610 in the Official Public Records of Hale County, 
Texas, as amended by that certain unrecorded Amendment to Wind and Easement Lease 
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Agreement dated and effective as of July 30, 2015. [Term expired – renewal subject to 
Amendment] 
 

71. Wind and Easement Lease Agreement dated and effective as of October 30, 2009 by and 
between Triple E Farms, Inc. and Cottonwind Farms, LLC, a Memorandum of which was 
recorded as Document No. 2010-000611 in the Official Public Records of Hale County, 
Texas, as amended by that certain unrecorded Amendment to Wind and Easement Lease 
Agreement dated and effective as of July 30, 2015, and as further amended by that certain 
Second Amendment to Wind and Easement Lease Agreement executed as of November 21, 
2016 and effective as of October 29, 2016, recorded as Document No.  2017-000405 in the 
Official Public Records of Hale County, Texas. 
 

72. Wind and Easement Lease Agreement dated and effective as of March 15, 2010 by and 
between Jerry Veach and Suzanne Cantrell Quisenberry and Cottonwind Farms, LLC, a 
Memorandum of which was recorded as Document No. 2010-001164 in the Official Public 
Records of Hale County, Texas, as amended by that certain unrecorded Amendment to Wind 
and Easement Lease Agreement dated and effective as of July 30, 2015.  
 

73. Wind and Easement Lease Agreement dated and effective as of March 31, 2010 by and 
between Jerry D. Wienke & Joan Weaver and Cottonwind Farms, LLC, a Memorandum of 
which was recorded as Document No. 2010-001166 in the Official Public Records of Hale 
County, Texas, as amended by that certain unrecorded Amendment to Wind and Easement 
Lease Agreement dated and effective as of July 30, 2015.  
 

74. Wind and Easement Lease Agreement dated and effective as of May 9, 2016 by and between 
Lajuana Sue Williams a/k/a L. Sue Williams, Trustee of the Lajuana Sue Williams Trust 
dated March 4, 2009 and L. Sue Williams and Daralyn D. Jiron, Co-Trustees of the Williams 
Family Trust dated January 31, 2008 and Hale Wind Energy, LLC, a Memorandum of which 
was recorded as Document No. 2016-001791 in the Official Public Records of Hale County, 
Texas.  
 

75. Wind and Easement Lease Agreement dated and effective as of May 3, 2010 by and between 
Leslie Leon Williams and Carolyn F. Williams and Cottonwind Farms, LLC, a Memorandum 
of which was recorded as Document No. 2010-001959 in the Official Public Records of Hale 
County, Texas, as amended by that certain unrecorded Amendment to Wind and Easement 
Lease Agreement dated and effective as of July 30, 2015. [Term expired – renewal subject to 
Amendment] 
  

76. Wind and Easement Lease Agreement dated and effective as of February 17, 2010 by and 
between Jim Paul Wilson and Cottonwind Farms, LLC, a Memorandum of which was 
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recorded as Document No. 2010-001162 in the Official Public Records of Hale County, 
Texas, as amended by that certain unrecorded Amendment to Wind and Easement Lease 
Agreement dated and effective as of July 30, 2015. [Term expired – renewal subject to 
Amendment] 
 

77. Wind and Easement Lease Agreement dated and effective as of February 17, 2010 by and 
between Robert E. Wilson and Cottonwind Farms, LLC, a Memorandum of which was 
recorded as Document No. 2010-001161 in the Official Public Records of Hale County, 
Texas, as amended by that certain unrecorded Amendment to Wind and Easement Lease 
Agreement dated and effective as of July 30, 2015. [Term expired – renewal subject to 
Amendment] 
 

78. Wind and Easement Lease Agreement dated and effective as of January 28, 2010 by and 
between Robert Ted Wilson and Cottonwind Farms, LLC, a Memorandum of which was 
recorded as Document No. 2010-000612 in the Official Public Records of Hale County, 
Texas, as amended by that certain unrecorded Amendment to Wind and Easement Lease 
Agreement dated and effective as of July 30, 2015. [Term expired – renewal subject to 
Amendment]  
 

79. Wind and Easement Lease Agreement dated and effective as of January 11, 2010 by and 
between A.A. Wimmer & H.W. Mosser and Cottonwind Farms, LLC, a Memorandum of 
which was recorded as Document No. 2010-000603 in the Official Public Records of Hale 
County, Texas, as amended by that certain unrecorded Amendment to Wind and Easement 
Lease Agreement dated and effective as of July 30, 2015. [Term expired – renewal subject to 
Amendment] 

 
Lakeview Wind Farms Project Area 

80. Wind and Easement Lease Agreement dated and effective as of December 23, 2009 by and 
between LaHonda Goldston Adams and Lakeview Wind Farms, LLC, a Memorandum of 
which was recorded as Document No. 2010-000565 in the Official Public Records of Hale 
County, Texas, as amended by that certain unrecorded Amendment to Wind and Easement 
Lease Agreement dated and effective as of July 30, 2015. [Term expired – renewal subject to 
Amendment] 
 

81. Wind and Easement Lease Agreement dated and effective as of June 1, 2010 by and between 
Derwood L. Amonett Revocable Trust and Lakeview Wind Farms, LLC, a Memorandum of 
which was recorded as Document No. 2010-003489 in the Official Public Records of Hale 
County, Texas, as amended by that certain unrecorded Amendment to Wind and Easement 
Lease Agreement dated and effective as of July 30, 2015. 
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82. Wind and Easement Lease Agreement dated and effective as of March 19, 2010 by and 
between Carl Owen Amonett and Lakeview Wind Farms, LLC, a Memorandum of which 
was recorded as Document No. 2010-001148 in the Official Public Records of Hale County, 
Texas, as amended by that certain unrecorded Amendment to Wind and Easement Lease 
Agreement dated and effective as of July 30, 2015. 

 
83. Wind and Easement Lease Agreement dated and effective as of December 14, 2009 by and 

between  W.C. Bryant and Lakeview Wind Farms, LLC, a Memorandum of which was 
recorded as Document No. 2010-000569 in the Official Public Records of Hale County, 
Texas, as amended by that certain unrecorded Amendment to Wind and Easement Lease 
Agreement dated and effective as of July 30, 2015. [Term expired – renewal subject to 
Amendment] 

 
84. Wind and Easement Lease Agreement dated and effective as of October 7, 2009 by and 

between Buchanan Trusts (AM & JF) and Lakeview Wind Farms, LLC, a Memorandum of 
which was recorded as Document No. 2010-001150 in the Official Public Records of Hale 
County, Texas, as amended by that certain Amendment to Wind and Easement Lease 
Agreement dated October 27, 2016 and effective as of October 6, 2016, a Memorandum of 
which was recorded as Document No. 2017-000401 in the Official Public Records of Hale 
County, Texas. 
 

85. Wind and Easement Lease Agreement dated and effective as of January 8, 2010 by and 
between Chad Byrd and Kerry Byrd and Lakeview Wind Farms, LLC, a Memorandum of 
which was recorded as Document No. 2010-000570 in the Official Public Records of Hale 
County, Texas, as amended by that certain unrecorded Amendment to Wind and Easement 
Lease Agreement dated and effective as of July 30, 2015. [Term expired – renewal subject to 
Amendment] 

 
86. Wind and Easement Lease Agreement dated and effective as of January 28, 2010 by and 

between G.D. Clapp, et al, and Lakeview Wind Farms, LLC, a Memorandum of which was 
recorded as Document No. 2010-001138 in the Official Public Records of Hale County, 
Texas. [Term expired – renewal subject to Amendment] 

 
87. Wind and Easement Lease Agreement dated and effective as of April 9, 2010 by and between 

Vivian V. Colwell Kim K. Colwell, Renee Karen Colwell, Ronald Colwell, Tanda Carol 
Trussell Estate, and Danny Lynn Trusell and Lakeview Wind Farms, LLC, a Memorandum 
of which was recorded as Document No. 2010-001578 in the Official Public Records of Hale 
County, Texas, as amended by that certain unrecorded Amendment to Wind and Easement 
Lease Agreement dated and effective as of July 30, 2015. 
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88. Wind and Easement Lease Agreement dated and effective as of March 22, 2010 by and 
between Walter W. Cox and Coralie Cox and Lakeview Wind Farms, LLC, a Memorandum 
of which was recorded as Document No. 2010-001153 in the Official Public Records of Hale 
County, Texas, as amended by that certain unrecorded Amendment to Wind and Easement 
Lease Agreement dated and effective as of July 30, 2015. 

 
89. Wind and Easement Lease Agreement dated and effective as of May 27, 2010 by and 

between D Max Partnership LTD and Lakeview Wind Farms, LLC, a Memorandum of 
which was recorded as Document No. 2010-002311 in the Official Public Records of Hale 
County, Texas, as amended by that certain unrecorded Amendment to Wind and Easement 
Lease Agreement dated and effective as of July 30, 2015. 

 
90. Wind and Easement Lease Agreement dated and effective as of April 26, 2010 by and 

between Harlan Family Farms, Inc. and Lakeview Wind Farms, LLC, a Memorandum of 
which was recorded as Document No. 2010-001575 in the Official Public Records of Hale 
County, Texas, as amended by that certain unrecorded Amendment to Wind and Easement 
Lease Agreement dated and effective as of July 30, 2015. 

 
91. Wind and Easement Lease Agreement dated and effective as of January 25, 2010 by and 

between Jim Byrd Farms, Inc. and Lakeview Wind Farms, LLC, a Memorandum of which 
was recorded as Document No. 2010-000571 in the Official Public Records of Hale County, 
Texas, as amended by that certain unrecorded Amendment to Wind and Easement Lease 
Agreement dated and effective as of July 30, 2015. [Term expired – renewal subject to 
Amendment] 

 
92. Wind and Easement Lease Agreement dated and effective as of January 26, 2010 by and 

between L. Murfee Investments, LTD and Lakeview Wind Farms, LLC, a Memorandum of 
which was recorded as Document No. 2010-000576 in the Official Public Records of Hale 
County, Texas, as amended by that certain unrecorded Amendment to Wind and Easement 
Lease Agreement dated and effective as of July 30, 2015. [Term expired – renewal subject to 
Amendment] 

 
93. Wind and Easement Lease Agreement dated and effective as of December 23, 2009 by and 

between Walter L. Lutrick and Mary L. Lutrick Revocable Living Trust and Lakeview Wind 
Farms, LLC, a Memorandum of which was recorded as Document No. 2010-000580 in the 
Official Public Records of Hale County, Texas, as amended by that certain unrecorded 
Amendment to Wind and Easement Lease Agreement dated and effective as of July 30, 2015. 
[Term expired – renewal subject to Amendment] 
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94. Wind and Easement Lease Agreement dated and effective as of February 16, 2010 by and 
between Vernon Lindy Neis and Lakeview Wind Farms, LLC, a Memorandum of which was 
recorded as Document No. 2010-001137 in the Official Public Records of Hale County, 
Texas, as amended by that certain unrecorded Amendment to Wind and Easement Lease 
Agreement dated and effective as of July 30, 2015. [Term expired – renewal subject to 
Amendment] 

 
95. Wind and Easement Lease Agreement dated and effective as of April 14, 2010 by and 

between Carl Phillips Trust and Juanita E. Phillips Trust and Lakeview Wind Farms, LLC, a 
Memorandum of which was recorded as Document No. 2010-001582 in the Official Public 
Records of Hale County, Texas, as amended by that certain unrecorded Amendment to Wind 
and Easement Lease Agreement dated and effective as of July 30, 2015. 

 
96. Wind and Easement Lease Agreement dated and effective as of October 12, 2009 by and 

between Truman Reese and Sherry Reese and Lakeview Wind Farms, LLC, a Memorandum 
of which was recorded as Document No. 2010-001152 in the Official Public Records of Hale 
County, Texas, as amended by that certain unrecorded Amendment to Wind and Easement 
Lease Agreement dated and effective as of July 30, 2015, and as further amended by that 
certain Second Amendment to Wind and Easement Lease Agreement executed as of October 
13, 2016 and effective as of October 11, 2016, recorded as Document No. 2016-003557 in 
the Official Public Records of Hale County, Texas. 

 
97. Wind and Easement Lease Agreement dated and effective as of February 2, 2010 by and 

between Bob Riley and Gwen Riley and Lakeview Wind Farms, LLC, a Memorandum of 
which was recorded as Document No. 2010-001145 in the Official Public Records of Hale 
County, Texas. [Term expired – renewal subject to Amendment] 

 
98. Wind and Easement Lease Agreement dated and effective as of February 23, 2010 by and 

between Kyle O. Smith and Shelly D. Smith and Lakeview Wind Farms, LLC, a 
Memorandum of which was recorded as Document No. 2010-001141 in the Official Public 
Records of Hale County, Texas, as amended by that certain unrecorded Amendment to Wind 
and Easement Lease Agreement dated and effective as of July 30, 2015. [Term expired – 
renewal subject to Amendment] 
 

99. Wind and Easement Lease Agreement dated and effective as of January 25, 2010 by and 
between A.L. Stone, Jr., and Lakeview Wind Farms, LLC, a Memorandum of which was 
recorded as Document No. 2010-001146 in the Official Public Records of Hale County, 
Texas, as amended by that certain unrecorded Amendment to Wind and Easement Lease 
Agreement dated and effective as of July 30, 2015. [Term expired – renewal subject to 
Amendment] 
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100. Wind and Easement Lease Agreement dated and effective as of June 17, 2010 by and 

between Orrin Wendell Tooker and Lakeview Wind Farms, LLC, a Memorandum of which 
was recorded as Document No. 2010-002313 in the Official Public Records of Hale County, 
Texas, as amended by that certain unrecorded Amendment to Wind and Easement Lease 
Agreement dated and effective as of July 30, 2015. 
 

101. Wind and Easement Lease Agreement dated and effective as of December 10, 2009 by 
and between Louise and James Waters Revocable Trust, Charles Scarborough Revocable 
Trust, David Scarborough Revocable Trust, Nancy K. Savino Revocable Trust and Peggy 
Greenwood Revocable Trust and Lakeview Wind Farms, LLC, a Memorandum of which was 
recorded as Document No. 2010-000583 in the Official Public Records of Hale County, 
Texas, as amended by that certain unrecorded Amendment to Wind and Easement Lease 
Agreement dated and effective as of July 30, 2015. [Term expired – renewal subject to 
Amendment] 
 

102. Wind and Easement Lease Agreement dated and effective as of May 24, 2010 by and 
between Larry D. and Shanda R. Wilson and Lakeview Wind Farms, LLC, a Memorandum 
of which was recorded as Document No. 2010-001964 in the Official Public Records of Hale 
County, Texas, as amended by that certain unrecorded Amendment to Wind and Easement 
Lease Agreement dated and effective as of July 30, 2015. 

 
Lakeview Outliers 

103. Wind and Easement Lease Agreement dated and effective as of February 16, 2010 by and 
between Gladys Addison, Loretta Parks, Kenneth Schoppa and Roxie Brown Sammons, and 
Lakeview Wind Farms, LLC, a Memorandum of which was recorded as Document No. 
2010-004105 and 2010-001133 in the Official Public Records of Hale County, Texas. [Term 
expired – renewal subject to Amendment] 
 

104. Wind and Easement Lease Agreement dated and effective as of January 22, 2010 by and 
between Guy Bartlett and Lakeview Wind Farms, LLC, a Memorandum of which was 
recorded as Document No. 2010-000566 in the Official Public Records of Hale County, 
Texas, as amended by that certain unrecorded Amendment to Wind and Easement Lease 
Agreement dated and effective as of July 30, 2015. [Term expired – renewal subject to 
Amendment] 
 

105. Wind and Easement Lease Agreement dated and effective as of April 12, 2010 by and 
between Benn Farm Properties, LLC and Lakeview Wind Farms, LLC, a Memorandum of 
which was recorded as Document No. 2010-001576 in the Official Public Records of Hale 
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County, Texas, as amended by that certain unrecorded Amendment to Wind and Easement 
Lease Agreement dated and effective as of July 30, 2015. 
 

106. Wind and Easement Lease Agreement dated and effective as of February 16, 2010 by and 
between Sidney Berry, Alan Berry, Aron Berry, Janis Berry, and Shane Berry, and Lakeview 
Wind Farms, LLC, a Memorandum of which was recorded as Document No. 2010-001139 in 
the Official Public Records of Hale County, Texas, as amended by that certain unrecorded 
Amendment to Wind and Easement Lease Agreement dated and effective as of July 30, 2015. 
[Term expired – renewal subject to Amendment] 
 

107. Wind and Easement Lease Agreement dated and effective as of April 7, 2010 by and 
between Jeanette T. Bloomfield and Lakeview Wind Farms, LLC, a Memorandum of which 
was recorded as Document No. 2010-001577 in the Official Public Records of Hale County, 
Texas, as amended by that certain unrecorded Amendment to Wind and Easement Lease 
Agreement dated and effective as of July 30, 2015. 
 

108. Wind and Easement Lease Agreement dated and effective as of March 31, 2010 by and 
between Betty Sue Brenneman and Mary Ann Johnson and Lakeview Wind Farms, LLC, a 
Memorandum of which was recorded as Document No. 2010-001155 in the Official Public 
Records of Hale County, Texas, as amended by that certain unrecorded Amendment to Wind 
and Easement Lease Agreement dated and effective as of July 30, 2015. 
 

109. Wind and Easement Lease Agreement dated and effective as of December 14, 2009 by 
and between Imogene E. Bryant and Lakeview Wind Farms, LLC, a Memorandum of which 
was recorded as Document No. 2010-000568 in the Official Public Records of Hale County, 
Texas, as amended by that certain unrecorded Amendment to Wind and Easement Lease 
Agreement dated and effective as of July 30, 2015. [Term expired – renewal subject to 
Amendment] 
 

110. Wind and Easement Lease Agreement dated and effective as of December 14, 2009 by 
and between W.C. Bryant & Imogene E. Bryant and Lakeview Wind Farms, LLC, a 
Memorandum of which was recorded as Document No. 2010-000567 in the Official Public 
Records of Hale County, Texas, as amended by that certain unrecorded Amendment to Wind 
and Easement Lease Agreement dated and effective as of July 30, 2015. [Term expired – 
renewal subject to Amendment] 
 

111. Wind and Easement Lease Agreement dated and effective as of April 9, 2010 by and 
between Vivian V. Colwell, Kim K. Colwell, Rene Karen Colwell, Ronald Colwell, Tanda 
Carol Trussel Estate and Danny Lynn Trussel, and Lakeview Wind Farms, LLC, a 
Memorandum of which was recorded as Document No. 2010-001579 in the Official Public 
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Records of Hale County, Texas, as amended by that certain unrecorded Amendment to Wind 
and Easement Lease Agreement dated and effective as of July 30, 2015. 
 

112. Wind and Easement Lease Agreement dated and effective as of April 9, 2010 by and 
between Vivian V. Colwell, Kim K. Colwell, Rene Karen Colwell, Ronald Colwell, Tanda 
Carol Trussel Estate and Danny Lynn Trussel, and Lakeview Wind Farms, LLC, a 
Memorandum of which was recorded as Document No. 2010-001581 in the Official Public 
Records of Hale County, Texas, as amended by that certain unrecorded Amendment to Wind 
and Easement Lease Agreement dated and effective as of July 30, 2015. 
 

113. Wind and Easement Lease Agreement dated and effective as of April 9, 2010 by and 
between Vivian V. Colwell, Kim K. Colwell, Rene Karen Colwell, Ronald Colwell, Tanda 
Carol Trussel Estate and Danny Lynn Trussel, and Lakeview Wind Farms, LLC, a 
Memorandum of which was recorded as Document No. 2010-001580 in the Official Public 
Records of Hale County, Texas, as amended by that certain unrecorded Amendment to Wind 
and Easement Lease Agreement dated and effective as of July 30, 2015. 
 

114. Wind and Easement Lease Agreement dated and effective as of February 2, 2010 by and 
between Betty Gale Davis and Lakeview Wind Farms, LLC, a Memorandum of which was 
recorded as Document No. 2010-000572 in the Official Public Records of Hale County, 
Texas, as amended by that certain unrecorded Amendment to Wind and Easement Lease 
Agreement dated and effective as of July 30, 2015. [Term expired – renewal subject to 
Amendment] 
 

115. Wind and Easement Lease Agreement dated and effective as of February 11, 2010 by and 
between Bill Foster and Lakeview Wind Farms, LLC, a Memorandum of which was 
recorded as Document No. 2010-000573 in the Official Public Records of Hale County, 
Texas, as amended by that certain unrecorded Amendment to Wind and Easement Lease 
Agreement dated and effective as of July 30, 2015. [Term expired – renewal subject to 
Amendment] 
 

116. Wind and Easement Lease Agreement dated and effective as of February 22, 2010 by and 
between Johnnie Halbrooks and John Halbrooks Jr. and Lakeview Wind Farms, LLC, a 
Memorandum of which was recorded as Document No. 2010-001140 in the Official Public 
Records of Hale County, Texas, as amended by that certain unrecorded Amendment to Wind 
and Easement Lease Agreement dated and effective as of July 30, 2015. [Term expired – 
renewal subject to Amendment] 
 

117. Wind and Easement Lease Agreement dated and effective as of January 15, 2010 by and 
between Deborah Hall and Lakeview Wind Farms, LLC, a Memorandum of which was 
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recorded as Document No. 2010-000574 in the Official Public Records of Hale County, 
Texas. [Term expired – renewal subject to Amendment] 
 

118. Wind and Easement Lease Agreement dated and effective as of July 14, 2010 by and 
between Fredrick A. Harkey, Jr. & Mary Harkey and Curtis L. Harkey, and Lakeview Wind 
Farms, LLC, a Memorandum of which was recorded as Document No. 2010-002827 in the 
Official Public Records of Hale County, Texas. 
 

119. Wind and Easement Lease Agreement dated and effective as of January 22, 2010 by and 
between David Hunt and Lakeview Wind Farms, LLC, a Memorandum of which was 
recorded as Document No. 2010-000575 in the Official Public Records of Hale County, 
Texas, as amended by that certain unrecorded Amendment to Wind and Easement Lease 
Agreement dated and effective as of July 30, 2015. [Term expired – renewal subject to 
Amendment] 
 

120. Wind and Easement Lease Agreement dated and effective as of October 7, 2009 by and 
between Jackson Living Trust and Lakeview Wind Farms, LLC, a Memorandum of which 
was recorded as Document No. 2010-001149 in the Official Public Records of Hale County, 
Texas, as amended by that certain Amendment to Wind and Easement Lease Agreement 
entered into as of October 27, 2016 and effective as of October 6, 2016, a Memorandum of 
which was recorded as Document No. 2017-000402 in the Official Public Records of Hale 
County, Texas. 
 

121. Wind and Easement Lease Agreement dated and effective as of July 7, 2015 by and 
between Glenn D. Knight & Phyllis Knight and Lakeview Wind Farms, LLC, a 
Memorandum of which was recorded as Document No. 2015-002841 in the Official Public 
Records of Hale County, Texas, as amended by that certain unrecorded Amendment to Wind 
and Easement Lease Agreement dated and effective as of July 30, 2015. 
 

122. Wind and Easement Lease Agreement dated and effective as of June 29, 2015 by and 
between Roy Lee Knight and Kay D. Knight and Lakeview Wind Farms, LLC, a 
Memorandum of which was recorded as Document No. 2015-002344 in the Official Public 
Records of Hale County, Texas, as amended by that certain unrecorded Amendment to Wind 
and Easement Lease Agreement dated and effective as of July 30, 2015. 
 

123. Wind and Easement Lease Agreement dated and effective as of June 15, 2010 by and 
between Allen Lester and Lakeview Wind Farms, LLC, a Memorandum of which was 
recorded as Document No. 2010-003160 in the Official Public Records of Hale County, 
Texas, as amended by that certain unrecorded Amendment to Wind and Easement Lease 
Agreement dated and effective as of July 30, 2015. 
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124. Wind and Easement Lease Agreement dated and effective as of June 15, 2010 by and 

between Kevin L. Lester and Amy Lester and Lakeview Wind Farms, LLC, a Memorandum 
of which was recorded as Document No. 2010-003159 in the Official Public Records of Hale 
County, Texas, as amended by that certain unrecorded Amendment to Wind and Easement 
Lease Agreement dated and effective as of July 30, 2015. 
 

125. Wind and Easement Lease Agreement dated and effective as of December 21, 2009 by 
and between Harvey and Edna Lutrick and Lakeview Wind Farms, LLC, a Memorandum of 
which was recorded as Document No. 2010-000577 in the Official Public Records of Hale 
County, Texas, as amended by that certain unrecorded Amendment to Wind and Easement 
Lease Agreement dated and effective as of July 30, 2015. [Term expired – renewal subject to 
Amendment] 
 

126. Wind and Easement Lease Agreement dated and effective as of December 12, 2009 by 
and between Larry and Scott Lutrick and Lakeview Wind Farms, LLC, a Memorandum of 
which was recorded as Document No. 2010-000578 in the Official Public Records of Hale 
County, Texas, as amended by that certain unrecorded Amendment to Wind and Easement 
Lease Agreement dated and effective as of July 30, 2015. [Term expired – renewal subject to 
Amendment] 
 

127. Wind and Easement Lease Agreement dated and effective as of December 3, 2009 by and 
between Raymond S. & Kimberly Lutrick and Larry W. & Bambi Lutrick, and Lakeview 
Wind Farms, LLC, a Memorandum of which was recorded as Document No. 2010-000579 in 
the Official Public Records of Hale County, Texas, as amended by that certain unrecorded 
Amendment to Wind and Easement Lease Agreement dated and effective as of July 30, 2015. 
[Term expired – renewal subject to Amendment] 
 

128. Wind and Easement Lease Agreement dated and effective as of April 1, 2010 by and 
between Bobbie L. Marshall and Lakeview Wind Farms, LLC, a Memorandum of which was 
recorded as Document No. 2010-001583 in the Official Public Records of Hale County, 
Texas, as amended by that certain unrecorded Amendment to Wind and Easement Lease 
Agreement dated and effective as of July 30, 2015. 
 

129. Wind and Easement Lease Agreement dated and effective as of May 17, 2010 by and 
between V.T. McDougal and Lakeview Wind Farms, LLC, a Memorandum of which was 
recorded as Document No. 2010-001967 in the Official Public Records of Hale County, 
Texas, as amended by that certain unrecorded Amendment to Wind and Easement Lease 
Agreement dated and effective as of July 30, 2015. 
 

Attachment ML-5 
Page 185 of 216 

Case No. 19-00170-UT



 OHSUSA:766478622.7 
 

130. Wind and Easement Lease Agreement dated and effective as of March 31, 2010 by and 
between Mary Megna and Lakeview Wind Farms, LLC, a Memorandum of which was 
recorded as Document No. 2010-001154 in the Official Public Records of Hale County, 
Texas, as amended by that certain unrecorded Amendment to Wind and Easement Lease 
Agreement dated and effective as of July 30, 2015. 
 

131. Wind and Easement Lease Agreement dated and effective as of March 17, 2010 by and 
between Joseph T. Patton et al and Lakeview Wind Farms, LLC, a Memorandum of which 
was recorded as Document No. 2010-001147 in the Official Public Records of Hale County, 
Texas, as amended by that certain unrecorded Amendment to Wind and Easement Lease 
Agreement dated and effective as of July 30, 2015. 
 

132. Wind and Easement Lease Agreement dated and effective as of October 7, 2009 by and 
between Phillips Hughes Farm and Lakeview Wind Farms, LLC, a Memorandum of which 
was recorded as Document No. 2010-001151 in the Official Public Records of Hale County, 
Texas, as amended by that certain unrecorded Amendment to Wind and Easement Lease 
Agreement dated and effective as of July 30, 2015. [Term expired – renewal subject to 
Amendment] 
 

133. Wind and Easement Lease Agreement dated and effective as of June 12, 2015 by and 
between David D. Reed, Jr. Trust and Lakeview Wind Farms, LLC, a Memorandum of 
which was recorded as Document No. 2015-002186 in the Official Public Records of Hale 
County, Texas, as amended by that certain unrecorded Amendment to Wind and Easement 
Lease Agreement dated and effective as of July 30, 2015. 
 

134. Wind and Easement Lease Agreement dated and effective as of February 2, 2010 by and 
between Bob Riley and Gwen Riley and Lakeview Wind Farms, LLC, a Memorandum of 
which was recorded as Document No. 2010-000581 in the Official Public Records of Hale 
County, Texas, as amended by that certain unrecorded Amendment to Wind and Easement 
Lease Agreement dated and effective as of July 30, 2015. [Term expired – renewal subject to 
Amendment] 
 

135. Wind and Easement Lease Agreement dated and effective as of May 18, 2010 by and 
between Roger Max Riley & Melody Riley and Lakeview Wind Farms, LLC, a 
Memorandum of which was recorded as Document No. 2010-001966 in the Official Public 
Records of Hale County, Texas, as amended by those certain (2) unrecorded Amendments to 
Wind and Easement Lease Agreement, each dated and effective as of July 30, 2015.  
 

136. Wind and Easement Lease Agreement dated and effective as of December 16, 2009 by 
and between Danny L. Ryan Trust and Lakeview Wind Farms, LLC, a Memorandum of 
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which was recorded as Document No. 2010-000582 in the Official Public Records of Hale 
County, Texas, as amended by that certain unrecorded Amendment to Wind and Easement 
Lease Agreement dated and effective as of July 30, 2015. [Term expired – renewal subject to 
Amendment] 
 

137. Wind and Easement Lease Agreement dated and effective as of January 21, 2010 by and 
between Billy F. Skipper, Johnny W. Skipper, Gary D. Skipper and Truett L. Skipper, and 
Lakeview Wind Farms, LLC, a Memorandum of which was recorded as Document No. 
2010-000584 in the Official Public Records of Hale County, Texas, as amended by that 
certain unrecorded Amendment to Wind and Easement Lease Agreement dated and effective 
as of July 30, 2015. [Term expired – renewal subject to Amendment] 
 

138. Wind and Easement Lease Agreement dated and effective as of January 19, 2010 by and 
between Donald E. Smith et ux and Lakeview Wind Farms, LLC, a Memorandum of which 
was recorded as Document No. 2010-000586 in the Official Public Records of Hale County, 
Texas, as amended by that certain unrecorded Amendment to Wind and Easement Lease 
Agreement dated and effective as of July 30, 2015. [Term expired – renewal subject to 
Amendment] 
 

139. Wind and Easement Lease Agreement dated and effective as of January 18, 2010 by and 
between Y.F. Snodgrass and Lakeview Wind Farms, LLC, a Memorandum of which was 
recorded as Document No. 2010-000585 in the Official Public Records of Hale County, 
Texas, as amended by that certain unrecorded Amendment to Wind and Easement Lease 
Agreement dated and effective as of July 30, 2015. [Term expired – renewal subject to 
Amendment] 
 

140. Wind and Easement Lease Agreement dated and effective as of May 19, 2010 by and 
between Jo Ann Stevens and Lakeview Wind Farms, LLC, a Memorandum of which was 
recorded as Document No. 2010-001965 in the Official Public Records of Hale County, 
Texas, as amended by that certain unrecorded Amendment to Wind and Easement Lease 
Agreement dated and effective as of July 30, 2015. 
 

141. Wind and Easement Lease Agreement dated and effective as of June 9, 2010 by and 
between Don D. Stone and Lakeview Wind Farms, LLC, a Memorandum of which was 
recorded as Document No. 2010-002312 in the Official Public Records of Hale County, 
Texas, as amended by that certain unrecorded Amendment to Wind and Easement Lease 
Agreement dated and effective as of July 30, 2015. 
 

142. Wind and Easement Lease Agreement dated and effective as of January 25, 2010 by and 
between Pauline Stone and Lakeview Wind Farms, LLC, a Memorandum of which was 
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recorded as Document No. 2010-000587 in the Official Public Records of Hale County, 
Texas. [Term expired – renewal subject to Amendment] 
 

143. Wind and Easement Lease Agreement dated and effective as of June 16, 2010 by and 
between John and Michelle F. Todd and Lakeview Wind Farms, LLC, a Memorandum of 
which was recorded as Document No. 2010-003161 in the Official Public Records of Hale 
County, Texas. 
 

144. Wind and Easement Lease Agreement dated and effective as of February 12, 2010 by and 
between Edwin L. Vadder and Mary E. Vadder and Lakeview Wind Farms, LLC, a 
Memorandum of which was recorded as Document No. 2010-001134 in the Official Public 
Records of Hale County, Texas, as amended by that certain unrecorded Amendment to Wind 
and Easement Lease Agreement dated and effective as of July 30, 2015. [Term expired – 
renewal subject to Amendment] 
 

145. Wind and Easement Lease Agreement dated and effective as of February 16, 2010 by and 
between Reita Fern Castleberry Vincurek and James Francis Vincurek, Betty Jane 
Castleberry, Roberta Wyvon Castleberry Miller, Reba Jean Castleberry Odum and W.T. 
Sewell, and Lakeview Wind Farms, LLC, a Memorandum of which was recorded as 
Document No. 2010-001144 in the Official Public Records of Hale County, Texas, as 
amended by that certain unrecorded Amendment to Wind and Easement Lease Agreement 
dated and effective as of July 30, 2015. [Term expired – renewal subject to Amendment] 
 

146. Wind and Easement Lease Agreement dated and effective as of February 17, 2010 by and 
between George Walker and Pamela Walker and Lakeview Wind Farms, LLC, a 
Memorandum of which was recorded as Document No. 2010-001136 in the Official Public 
Records of Hale County, Texas, as amended by that certain unrecorded Amendment to Wind 
and Easement Lease Agreement dated and effective as of July 30, 2015. [Term expired – 
renewal subject to Amendment] 
 

147. Wind and Easement Lease Agreement dated and effective as of February 17, 2010 by and 
between Pamela Pratt Walker and Lakeview Wind Farms, LLC, a Memorandum of which 
was recorded as Document No. 2010-001135 in the Official Public Records of Hale County, 
Texas, as amended by that certain unrecorded Amendment to Wind and Easement Lease 
Agreement dated and effective as of July 30, 2015. [Term expired – renewal subject to 
Amendment] 
 

148. Wind and Easement Lease Agreement dated and effective as of March 4, 2010 by and 
between Ralph W. Wolf and Lakeview Wind Farms, LLC, a Memorandum of which was 
recorded as Document No. 2010-001143 in the Official Public Records of Hale County, 

Attachment ML-5 
Page 188 of 216 

Case No. 19-00170-UT



 OHSUSA:766478622.7 
 

Texas, as amended by that certain unrecorded Amendment to Wind and Easement Lease 
Agreement dated and effective July 30, 2015. 
 

149. Wind and Easement Lease Agreement dated and effective as of December 28, 2009 by 
and between Dorothy Woods, Kay Williams and Donna Whillock, and Lakeview Wind 
Farms, LLC, a Memorandum of which was recorded as Document No. 2010-000588 in the 
Official Public Records of Hale County, Texas, as amended by that certain unrecorded 
Amendment to Wind and Easement Lease Agreement dated and effective as of July 30, 2015. 
[Term expired – renewal subject to Amendment] 
 

150. Wind and Easement Lease Agreement dated and effective as of June 16, 2010 by and 
between Ruth P. Young Revocable Living Trust and Lakeview Wind Farms, LLC, a 
Memorandum of which was recorded as Document No. 2010-002314 in the Official Public 
Records of Hale County, Texas, as amended by that certain unrecorded Amendment to Wind 
and Easement Lease Agreement dated and effective as of July 30, 2015. 

Option and Transmission Easement Agreement 

Option and Transmission Easement Agreement dated April 14, 2015 by and between the Irish 
Family Limited Partnership, and Hale County Wind Farm, LLC, a Memorandum of which was 
recorded as Document No. 2015-001275 in the Official Public Records of Hale County, Texas, 
as affected by that certain Notice of Exercise of Option dated December 29, 2016. 

Assignment 

Assignments (Hale Petersburg Wind is not a party to the following Assignments, which are 
listed for informational purposes only.) 

Assignment of Wind and Easement Lease Agreements effective as of September 9, 2013, by and 
between Cottonwind Farms, LLC, and Hale Community Energy, LLC, recorded as Document 
No. 2015-002506 in the Official Public Records of Hale County, Texas. 

Assignment of Wind and Easement Lease Agreements effective as of September 9, 2013, by and 
between Hale County Wind Farm, LLC, and Hale Community Energy, LLC, recorded as 
Document No. 2015-002504 in the Official Public Records of Hale County, Texas. 

Assignment of Wind and Easement Lease Agreements effective as of September 9, 2013, by and 
between Lakeview Wind Farms, LLC, and Hale Community Energy, LLC, recorded as 
Document No. 2015-002508 in the Official Public Records of Hale County, Texas. 

Amendment to Assignment of Wind and Easement Lease Agreements effective as of September 
9, 2013, by and between Lakeview Wind Farms, LLC, and Hale Community Energy, LLC, 
recorded as Document No. 2016-003380 in the Official Public Records of Hale County, Texas. 
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Assignment of Wind and Easement Lease Agreements effective as of July 23, 2015, by and 
between Lakeview Wind Farms, LLC, and Hale Community Energy, LLC, recorded as 
Document No. 2015-002507 in the Official Public Records of Hale County, Texas. 

Assignment of Wind and Easement Lease Agreements dated as of December 15, 2015, by and 
between Hale Community Energy, LLC, and Hale Wind Energy, LLC, recorded as Document 
No. 2016-000318 in the Official Public Records of Hale County, Texas, and in Book 0109, Page 
0125 in the Official Public Records of Floyd County, Texas.  

Second Assignment of Wind and Easement Lease Agreements dated as of March 23, 2016, by 
and between Hale Community Energy, LLC, and Hale Wind Energy, LLC, recorded as 
Document No. 2016-001197 in the Official Public Records of Hale County, Texas, and in Book 
0112, Page 0009 in the Official Public Records of Floyd County, Texas.  

Third Assignment of Wind and Easement Lease Agreements dated as of August 24, 2016, by and 
between Hale Community Energy, LLC, and Hale Wind Energy, LLC, recorded as Document 
No. 2016-003145 in the Official Public Records of Hale County, Texas, and in Book 0115, Page 
0728 in the Official Public Records of Floyd County, Texas.  

Assignment of Option and Transmission Easement Agreement dated as of January 27, 2017, by 
and between Hale Community Energy, LLC, and Hale Wind Energy, LLC, which will be 
recorded in the Official Public Records of Hale County, Texas. 
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Schedule 4.14(d) (Exceptions to Section 4.14(d)) 

As of March 6, 2017, items in Schedule 4.14(a) marked with “[Term expired – renewal subject 
to Amendment]” have an expired term. Such Land Contracts are intended to be renewed and 
extended in connection with the amendment process. 
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Schedule 4.14(e) (Exceptions to Section 4.14(e)) 

As of March 6, 2017, items in Schedule 4.14(a) marked with “[Term expired – renewal subject 
to Amendment]” have an expired term. Such Land Contracts are intended to be renewed and 
extended in connection with the amendment process. 
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Schedule 4.14(g) (Zoning) 

See Schedule 4.15 (Permits). 
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Schedule 4.14(l) (Sufficiency of Land Contracts) 

None. 
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Schedule 4.15 (Permits) 

Part I of Schedule 4.15 includes all Permits obtained with respect to the Project. 

Federal Permits: 

1. Federal Aviation Administration (“FAA”) Determinations of No Hazard to 
Air Navigation dated February 29, 2016, granted to NextEra Energy – HW for 
the following Aeronautical Study Numbers (“ASNs”): 

a. 2016-WTW-1117-OE through 2016-WTW-1133-OE 
b. 2016-WTW-1135OE 
c. 2016-WTW-1137-OE through 2016-WTW-1153-OE 
d. 2016-WTW-1156-OE 
e. 2016-WTW-1181-OE through 2016-WTW-1237-OE 
f. 2016-WTW-1240-OE 
g. 2016-WTW-1242-OE through 2016-WTW-1243-OE 
h. 2016-WTW-1247-OE through 2016-WTW-1251-OE 
i. 2016-WTW-1254-OE through 2016-WTW-1256-OE 
j. 2016-WTW-1258-OE through 2016-WTW-1288-OE 
k. 2016-WTW-1296-OE through 2016-WTW-1300-OE 
l. 2016-WTW-1357-OE through 2016-WTW-1360-OE 
m. 2016-WTW-1362-OE through 2016-WTW-1363-OE 
n. 2016-WTW-1365-OE 

2. FAA Determinations of No Hazard to Air Navigation dated August 24, 2016, 
granted to NextEra Energy – HW for the following ASNs: 

a. 2016-WTW-1115-OE through 2016-WTW-1116-OE 
b. 2016-WTW-1134-OE 
c. 2016-WTW-1136-OE 
d. 2016-WTW-1154-OE through 2016-WTW-1155-OE 
e. 2016-WTW-1157-OE through 2016-WTW-1180-OE 
f. 2016-WTW-1238-OE through 2016-WTW-1239-OE 
g. 2016-WTW-1241-OE 
h. 2016-WTW-1244-OE through 2016-WTW-1246-OE 
i. 2016-WTW-1251-OE through 2016-WTW-1253-OE 
j. 2016-WTW-1257-OE 

3. FAA Determinations of No Hazard to Air Navigation dated August 25, 2016, 
granted to NextEra Energy – HW for the following ASNs: 

a. 2016-WTW-1289-OE through 2016-WTW-1295-OE 
b. 2016-WTW-1301-OE through 2016-WTW-1356-OE 
c. 2016-WTW-1361-OE 
d. 2016-WTW-1364-OE 
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e. 2016-WTW-1366-OE through 2016-WTW-1368-OE 

State Permits 

1. Texas Certificate of Registration of a Foreign Limited Liability Company to 
transact business in the State of Texas, dated February 23, 2017.  

Part II of Schedule 4.15 lists all Permits that have not yet been obtained but for which the 
Company has filed applications.  

None. 

Part III of Schedule 4.15 lists all Permits that have not yet been obtained but are expected to be 
obtained on or prior to Closing. 

Federal Permits: 

1. Federal Aviation Administration Permits 

State Permits: 

1. None. 

Local Permits (if required): 

1. Utility crossings 

2. Habitat Species Relocation  

Part IV of Schedule 4.15 lists required Permits that have not yet been obtained and are not 
expected to be obtained on or prior to Closing. 

1. Stormwater Pollution Prevention Plan (SWPP) 

2. Turning and Radii Permits. 

3. United States Army Corps of Engineers, Nationwide Permit under § 404 of the 
Clean Water Act (subject to §401 state certification), if necessary 

4. County road use agreements 

5. SPCC Plan for installed equipment 

6. Building Permits 

7. Batch Plant Air quality permit 

8. O&M Building permits 
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9. Any/all temporary laydown trailer building permits, as required 

10. Transportation plan/permit for contractor provided material and equipment, as 
required 

11. Highway and utility permits, as required 

12. Road entrance, highway crossing, utility permits 

13. Pipeline crossings  

14. Administrative/maintenance building well permit for drinking water 

15. Administrative/maintenance building sanitary sewer/septic system permit 

16. Small source air permits for tanks, emergency engines, etc. 
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Schedule 4.15(d) (Notice or Consent with respect to Permits) 

None. 
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Schedule 4.16 (Environmental Matters) 

None. 
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Schedule 4.17 (Intellectual Property) 

See Schedule 4.5(f). 
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Schedule 4.21 (Wind Data) 

Delivered on Closing Date. 
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Schedule 4.22 (Insurance) 

The Company is insured under master insurance programs. The insurance coverage currently in 
place for the Company consists of: 

1. Commercial General Liability. 

2. Business Automobile Liability. 

3. Workers Compensation & Employers Liability. 

4. Pollution Liability. 

5. Umbrella / Excess Liability. 

Note that the insurance will be cancelled as of Closing and will not be transferred. 
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Schedule 4.25(a) (Reports) 

Transmission Reports 

1. Siemens PTI Report Number: R054-16 dated April 29, 2016 

2. SPP DISIS for Generation Interconnection Requests (DISIS-2012-002) dated 
January 2013 

3. SPP Facility Study for Generation Interconnection Request GEN-2012-020 dated 
August 2013 

4. Interconnection Agreement between Southwest Power Pool, Inc., Southwestern 
Public Service Company and Hale Community Energy, LLC GEN-2012-020 
dated May 29, 2014 

Environmental Reports 

1. Cottonwind Critical Issues Analysis dated January 13, 2011 

2. Agency Coordination Memo dated June 2015 

3. Cottonwind Avian Report dated August 2012 

4. Hale Avian Use Report dated June 24, 2015 

5. Cottonwind Bat Monitoring Final Report dated December 2012 

6. Setbacks JPG 

7. CRM Memo dated June 29, 2015 

8. Wetlands Map dated January 12, 2011 

9. Cottonwind Wetlands Jurisdictional Determination dated June 8, 2011 

10. Cottonwind T&E Habitat Assessment dated June 6, 2011 

11. BBCS dated June 25, 2015 

12. Cottonwind Phase I Environmental Site Assessment dated June 6, 2011 

13. Phase I Environmental Site Assessment Information Letter 

14. Hale Phase I Environmental Site Assessment dated July 15, 2015 

15. Final Avian Report dated April 5, 2016 
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16. Nest Survey Memo dated April 8, 2016 

17. May Nest Survey Memo dated August 1, 2016 

18. Desktop Wetlands Analysis dated October 14, 2015 

19. Cultural Class I Letter dated October 20, 2015 

20. HPA Memo dated June 16, 2016 

21. Prairie Dog Memo dated December 20, 2016 

22. Prairie Dog Options 

23. Agency Meeting Minutes dated November 15, 2016 

24. USFWS Letter dated December 14, 2016 

25. Hale Wind Project Summary dated December 21, 2016 

26. Bat Report dated February 7, 2017 

27. All GIS constraint files including environmental, site control, houses, roads, 
pipelines, waterbodies, oil wells, railroads, etc. 

Additional Reports 

1. Federal Aviation Administration (FAA) Determinations of No Hazard for turbine 
and permanent met tower locations. 
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Schedule 4.25(b) (Material Reports) 

1. Shadow Flicker Study Report 

2. Noise Modeling and Baseline Noise Study 

3. Geotechnical Report 

4. Wind Resource Assessment 

 

Attachment ML-5 
Page 205 of 216 

Case No. 19-00170-UT



 

 OHSUSA:766478622.7 
 

Schedule 4.26 (Affiliate Transactions) 

None. 

 

Attachment ML-5 
Page 206 of 216 

Case No. 19-00170-UT



 

 OHSUSA:766478622.7 
 

Schedule 6.4 (Buyer’s Consent Individuals) 

1. Alan J. Davidson 
Director of Capital Projects 
600 South Tyler Street, Suite 2200 
Amarillo Texas 79101-2337 
alan.davidson@xcelenergy.com 

2. Bruce Gomm 
Project Manager 
600 South Tyler Street, Suite 2100 
Amarillo Texas 79101-2337 

3. Chris Whiteside 
Project Manager 
600 South Tyler Street, Suite 2100 
Amarillo Texas 79101-2337 
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Schedule 6.6 (Uncompleted Development Work) 

To be determined in connection with Closing. 
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Schedule PND (Primavera Network Diagram) 

See attached. 
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