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INTRODUCTION

More than fifteen years ago, the Oregon Department of
Environmental Quality (“the Department”) and other state agencies, the
National Marine Fisheries Service and other federal natural resource
agencies, several environmental nongovernmental organizations, the
Portland General Electric Company (“Portland General”), and the
Confederated Tribes of the Warm Springs Reservation of Oregon! (“the
Tribe”) completed a careful, painstaking process to improve the operation
of the Pelton Round Butte Hydroelectric Project (“Pelton Project”). This
involved years of close collaboration between these entities, who all share
the common goal of protecting the water quality of the Deschutes River,
while safeguarding and restoring the treaty-protected populations of
anadromous fish that are of paramount, cultural concern to the Tribe.
The outcome of this lengthy negotiation was a well-considered plan that

the Department embodied in a certification under Section 401 of the

1 The Tribe comprises a confederations of the Warm Springs, the
Wasco, and the Paiute tribes. ER 5. Citations of “ER” refer to the
“Excerpts of Record.” Dkt. 29-1. Citations of “SER” refer to Portland
General’s “Supplemental Excerpts of Record,” filed contemporaneously
with this Brief. Citations of “Dkt.” refer to this Court’s docket.



Case: 18-35867, 09/28/2020, I1D: 11839011, DktEntry: 39, Page 11 of 106

Clean Water Act, and which the Federal Energy Regulatory Commission
(“FERC”) approved as part of its 2005 license for the Pelton Project.

The Deschutes River Alliance (“the Alliance”) now seeks, years
later, to upend this carefully balanced compromise. The parties to the
Section 401 Certification—the Department, Portland General, and the
Tribe—understood the certification to include a flexible, adaptive
management approach to administering the Project. This was necessary,
these parties well understood, because the Section 401 Certification’s
water-quality and fish-passage goals are often in tension with one
another; measures needed to achieve individual water-quality criteria
may be inconsistent with providing fish passage or meeting other water-
quality criteria. The Pelton Project must be adaptively managed to
achieve an appropriate balance of these goals.

The Alliance takes a different view, arguing that the certification
embodies an inflexible requirement that makes the Project responsible
for ensuring that the river downstream never exceeds any individual
water-quality criterion, regardless of adverse effects on fish passage or
other water-quality criteria. As the district court correctly concluded, the

undisputed evidence establishes that under the Alliance’s reading, it



Case: 18-35867, 09/28/2020, I1D: 11839011, DktEntry: 39, Page 12 of 106

would be impossible for the Project to comply with the certification’s
terms, given the unavoidable tension between the certification’s various
criteria, including maintaining fish passage. That means that the
Alliance’s lawsuit seeks some manner of wholesale reconfiguration of the
Pelton Project, although the Alliance refuses to explain what form that
redesign would take or how the Project could achieve the criteria.

This Court should remand this lawsuit for dismissal for two
independently sufficient reasons. First, the Alliance has failed to show
the redressability element of Article III standing. The Alliance brought
this lawsuit to vindicate its claimed interest in the fish and water quality
of the Deschutes River. But it has repeatedly refused to explain what
judicial remedy would vindicate that interest. The reason for the
Alliance’s failure on this point is, of course, that the certification has
already determined how the Project should be designed and operated to
achieve the best balance of fish and water-quality goals, given the
unavoidable tension among them, and Portland General and the Tribe
operate the Project in accordance with the certification. The Alliance’s
repeated failure to explain what remedy would cause it to suffer less of

the injuries it claims to be seeking to vindicate is fatal to its Article III

- 3.
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standing. Second, as described in detail by the Tribe and more briefly
below, this lawsuit should be dismissed because the Tribe is a necessary
and indispensable party, and it has sovereign immunity for this lawsuit
that Congress has not unequivocally abrogated.

If this Court reaches the merits, it should affirm the district court’s
grant of summary judgment in favor of Portland General and the Tribe.
In doing so, this Court should uphold the district court’s conclusion that
the Department, Portland General, and the Tribe correctly understood
the meaning of the certification. The certification repeats over and again
that Portland General and the Tribe must “undertake to reduce the
Project’s” exceedances through adaptive management techniques, and
nowhere embodies the inflexible, unfeasible requirement that they are
responsible for ensuring that each individual water-quality criterion is
always met, regardless of adverse effects on fish passage and other water-
quality parameters. The Alliance’s contrary argument is based upon a
myopic focus on certain snippets of the certification’s text, without
considering other text, context, the parties’ mutual understanding, or

their course of performance.
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JURISDICTIONAL STATEMENT

The district court lacked jurisdiction over the Alliance’s lawsuit
because the Alliance has no Article III standing, see infra Part 1.A, and
because the Tribe 1s an indispensable party, which has not waived its
sovereign immunity, see infra Part I.B. This Court has jurisdiction to
adjudicate the Alliance’s appeal because the Alliance filed a notice of
appeal on October 17, 2018, ER 43—44, and has jurisdiction to adjudicate
Portland General’s cross-appeal and the Tribe’s cross-appeal because
they each filed timely notices of appeal on October 31, 2018, SER 23-28.

STATUTORY AND REGULATORY AUTHORITIES

All applicable statutes and regulations are contained in the
Opening Brief or addendum to the Opening Brief of Plaintiff-
Appellant/Cross-Appellee Deschutes River Alliance or in the Addendum

to this Second Brief On Cross-Appeal.
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STATEMENT OF THE ISSUES

1. Whether the Alliance lacks Article III standing given that it has
not explained what judicially administrable remedy would redress its
claimed harms.

2. Whether this case must be dismissed because the Tribe is an
indispensable party, and Congress did not unambiguously abrogate the
Tribe’s sovereign immunity.

3. Whether the district court properly granted summary judgment
to Portland General and the Tribe by holding that all of the parties to the
Section 401 certification at issue correctly understood the certification’s
meaning.

STATEMENT OF THE CASE

A. Legal Background

Section 401 of the Clean Water Act requires a federal hydropower
license applicant that discharges to waters of the United States to obtain
a “certification” from the State where the discharge occurs, which
certifies that the discharge will comply with applicable water-quality
standards and other specified requirements of the Clean Water Act.

33 U.S.C. § 1341(a)(1); see PUD No. 1 of Jefferson Cty. v. Wash. Dep’t of
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FEceology, 511 U.S. 700 (1994). In such a Section 401 certification, the
State can “set forth any effluent limitations and other limitations, and
monitoring requirements necessary to assure” the applicant’s compliance
with applicable water quality standards and “any other appropriate
requirements of State law set forth in such certification.” Id. at 708
(quoting 33 U.S.C. § 1341(d)).

The Federal Power Act embodies “a broad federal role in the
development and licensing of hydroelectric power,” California v. FERC,
495 U.S. 490, 496 (1990), by, as relevant here, granting to FERC the
exclusive authority to “issue licenses . . . for the purpose of constructing,
operating, and maintaining” hydropower projects on navigable waters,
16 U.S.C. § 797(e). An applicant for a hydropower license, like an
applicant for any other federal license that involves a discharge to waters
of the United States, must obtain a Section 401 certification from the
State, which certification “shall become a condition” of the FERC-1ssued
license. 33 U.S.C. § 1341(d); see PUD No. 1,511 U.S. at 709. Once FERC
issues a hydropower license, it retains the exclusive authority to “monitor
and investigate compliance with [the] license,” 16 U.S.C. § 823b(a), to

“issue an order revoking any license,” id. § 823b(b), “to require the

ST
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modification” of the license, id. § 803(a)(1), or to impose “other conditions”
on the license at its “discretion,” id. § 803(g). The Federal Power Act
provides a procedure for modifying a FERC-issued license, 16 U.S.C.
§ 803(a)(1), including requiring that the party seeking such relief first
seek relief from FERC before coming to federal court, see 16 U.S.C. § 8251

The Clean Water Act’s citizen-suit provision allows “any citizen” to
“commence a civil action on his own behalf” against “any person” alleged
to be in violation of “an effluent standard or limitation.” 33 U.S.C.
§ 1365(a)(1) (emphasis added). This “any person” language defines the
permissible defendants in such a citizen-suit and includes “(i) the United
States, and (i1) any other governmental instrumentality or agency to the
extent permitted by the eleventh amendment to the Constitution.” 33
U.S.C. § 1365(a)(1). As described in detail by the Tribe and more briefly
below, this provision does not abrogate the sovereign immunity enjoyed
by Indian tribes. See infra pp. 54-58.

B. Factual Background
1.  Historical Background Of The Pelton Project

Portland General and the Tribe jointly own and operate the Pelton

Project, which is situated within and adjacent to the Tribe’s Reservation,
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the Warm Springs Indian Reservation, on the Deschutes River in
Jefferson County, Oregon. ER 8. The Project comprises a series of three
dams—the Round Butte Dam, the Pelton Dam, and the Reregulating
Dam—and related generating and transmission facilities. ER 141. The
Round Butte Dam, the uppermost of the three dams, forms Lake Billy
Chinook, which is the largest reservoir of the Project. ER 142; SER 111.
The Pelton Dam is located seven miles downstream from the Round Butte
Dam. ER 142. The Reregulating Damn, in turn, is located below the
Pelton Dam and is primarily used to distribute uneven discharges from
the two upper dams to approximate the natural flow of the Deschutes
River. ER 142.

Portland General first obtained a 50-year license to build and
operate the Pelton Project in 1951 from the Federal Power Commaission,
the predecessor to FERC. ER 8; Portland Gen. Elec. Co., 10 F.P.C. 445,
450 (1951). Four years later, in 1955, the Tribe and Portland General
entered into an agreement that granted Portland General easements to
construct and operate the Project and that affirmed the Tribe’s right to
construct and operate power-generation facilities in the Reregulating

Dam. ER 142. Portland General completed construction of the Pelton
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and Reregulating Dams in 1958, and the Round Butte Dam in 1964.
ER 142. FERC amended the Project’s license in 1980 to designate
Portland General and the Tribe as joint licensees. ER 143; Portland Gen.
Elec. Co., 10 F.E.R.C. § 62,142 (1980).

Under the original 50-year license, the Pelton Project provided
clean, emission-free energy to tens of thousands of Oregon families. See
10 F.P.C. at 447-48, 454. The Project, however, created a total barrier to
fish migration, including salmon and steelhead, which were prevented
from reaching historical spawning and rearing areas. SER 162. This
1mpact on fish movement and spawning had a “profound[ly]” negative
“effect” on the Tribe and its members. ER 146. Further, the Project at
this time also did not meet all of the water-quality criteria for the portion
of the Deschutes River immediately below the Project’s final dam. ER 9,
145; SER 162-63.

2.  Settlement Agreement And The 2005 FERC License

In June 2001, near the end of the Project’s 50-year license term,
Portland General and the Tribe filed their application to relicense the
Project with FERC and applied for Section 401 water-quality

certifications from both the Tribe’s Water Control Board and the Oregon

-10 -
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Department of Environmental Quality (hereinafter, collectively, “Section
401 Certification”). ER 145. Oregon’s water quality standards designate
the portion of the Deschutes River downstream of the Project for “Fish
and Aquatic Life” year-round and for salmon and steelhead spawning use
between October 15 and June 15. The standards also contain numeric
and narrative water-quality criteria to protect those uses. OAR 340-041-
0130(1), Table 130A; id., Figure 130B; ER 6. These include numeric
water-quality criteria for temperature, dissolved oxygen, and pH
(hydrogen ion concentration), see OAR 340-041-0028 (temperature);
-0016 (dissolved oxygen); -0021 (pH); ER 6-7, which criteria the Project
had failed to meet before the 2005 relicensing, ER 9, 145; SER 162—-63.
The Department and the Tribe issued separate Section 401 certifications
for the Project in June 2002. ER 145; SER 99. These Certifications
reference and incorporate a Water Quality Management and Monitoring
Plan and a then-proposed Fish Passage Plan, the terms of which are
discussed below. Infrapp. 13-23.

Several stakeholders objected to the license application before
FERC, which led to the formation of a Settlement Working Group.

ER 145-46. The parties to the Settlement Working Group included

-11 -
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Portland General, the Tribe, regulators, other interested government
parties, and environmental groups. See ER 145-46.2 This led to a
“Settlement Agreement Concerning the Relicensing of the Pelton Round
Butte Hydroelectric Project, FERC Project 2030” (“Agreement”). ER 9,
ER 149-51 (excerpts of Agreement). The “centerpiece” of this Agreement
was the adoption of the proposed Fish Passage Plan, including the core
requirement to construct and operate a selective water withdrawal
facility, which is overseen by a “Fish Committee” composed of Portland
General, several non-governmental organizations, and various federal,
state, and tribal agencies. ER 10, 146.

On June 21, 2005, FERC approved the Agreement and issued a new
50-year license to Portland General and the Tribe as joint licensees.

Portland Gen. Elec. Co., 111 F.E.R.C. § 61,450 (2005); ER 147 (Decl. of

2 The Settlement Working Group parties were: Portland General;
the Tribe; U.S. Department of the Interior’s Bureaus of Indian Affairs,
Land Management, and Fish and Wildlife Service; National Marine
Fisheries Service; the U.S. Department of Agriculture’s Forest Service;
the Oregon Department of Environmental Quality; the Oregon
Department of Fish and Wildlife; the Oregon Water Resources
Department; the Oregon Parks and Recreation Department; Deschutes
County, Oregon; Jefferson County, Oregon; City of Bend, Oregon; City of
Madras, Oregon; City of Redmond, Oregon; Avion Water Company;
American Rivers; Oregon Trout; The Native Fish Society; Trout
Unlimited; and WaterWatch of Oregon ER 145-46. The Settlement
Working Group did not include the Alliance.
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Charles Calica). The 2005 FERC license incorporates the Section 401
Certification, the Water Quality Management and Monitoring Plan
adopted as part of the Section 401 Certification, and the Fish Passage
Plan. The Section 401 Certification also requires compliance with the
Fish Passage Plan. ER 10, 146-47; 111 F.E.R.C. § 61,450, at 62,929,
62,941. The 2005 FERC license also requires Portland General to
conduct water-quality monitoring pursuant to the Water Quality
Management and Monitoring Plan and to file annual reports with the
Department and the Tribe’s Water Control Board, copying FERC and the
Fish Committee. ER 147.

3.  Current Pelton Project Overview

Portland General and the Tribe have successfully operated the
Pelton Project consistent with the 2005 FERC license and the Section 401
Certification, while working closely with the Oregon Department of
Environmental Quality.

a. The Selective Water Withdrawal Facility. The facility,

constructed in 2009, is expressly required by the Section 401 Certification
and the 2005 FERC license and, indeed, is at the core of both. Portland

General and the Tribe designed the selective water withdrawal facility in
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consultation with the Fish Committee, state, federal, and tribal agencies;
FERC approved the design. ER 10.

This facility allows the Project to draw water from both the surface
of Lake Billy Chinook (which is warmer) and from the lake’s bottom
(which 1s colder) to pass downstream to the other dams. SER 197; see
ER 15-16. These calibrated proportions of warm and cold water are
called “blends.” See ER 11-12. The facility also contains a “Fish
Handling Facility” that helps the passage of fish downstream. SER 101-—
02; see SER 112, 130. The surface flows in the reservoir created by the
selective water withdrawal facility are essential to the successful passage
of fish downstream by attracting fish to the fish handling facility. See
SER 129-30. Fish can now pass both upstream and downstream through
the Project, ER 15, which is a “remarkable achievement” for the Tribe
and its members, SER 198. The facility also helps achieve compliance
with water-quality criteria in the river downstream of the Project. Prior
to the facility, the Round Butte Dam only drew cold water from the
bottom of Lake Billy Chinook, which resulted in the Project exceeding
water-quality criteria for temperature, dissolved oxygen, and pH. SER

100-01, 162—-63; see ER 10. Now, by selectively blending warm and cold
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water, the Project can better manage water conditions. SER 101, 113,
197; ER 10.

b. Temperature, Dissolved Oxygen And pH Criteria. The Section

401 Certification requires Portland General and the Tribe to adaptively
manage the Project, including the selective water withdrawal facility, in
accordance with the Water Quality Management and Monitoring Plan
and the Fish Passage Plan. ER 229, 240-41. The Water Quality
Management and Monitoring Plan contains a Water Temperature
Management Plan, a Dissolved Oxygen Management Plan, and a pH
Management Plan—which means that the Project has four criteria
relevant here: temperature, dissolved-oxygen, pH, and fish passage. ER
154, 156, 164, 229, 232, 234. And the Section 401 Certification requires
Portland General to implement a Water Quality Monitoring Plan. ER
229, 232, 234. The Section 401 Certification also provides, in “Condition
S,” that “[n]otwithstanding the conditions of this certification, no wastes
shall be discharged and no activities shall be conducted which violate
state water quality” criteria. ER 245. Below is an explanation of the

Water Quality Management and Monitoring Plan’s temperature,
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dissolved-oxygen, and pH criteria—as incorporated in the Section 401
Certification.

Temperature. The Section 401 Certification provides that the
“[selective water withdrawal] facility shall be operated in accordance
with the Temperature Management Plan (TMP) contained in the [Water
Quality Management and Monitoring Plan],” and that the “TMP shall
identify those measures that [Portland General and the Tribe] will
undertake to reduce the Project’s contribution to exceedances of water
quality [] criteria for temperature.” ER 229. The Water Quality
Monitoring Plan “shall specify the temperature monitoring reasonably
needed to determine (a) whether the temperature criteria continue to be
exceeded in waters affected by the Project, (b) the success of the TMP in
reducing the Project’s contribution to any continued exceedances of the
criteria, and (c) any additional measures that may be needed to reduce
the Project’s contribution to exceedances of the criteria.” ER 229.

The district court held that the Water Quality Management and
Monitoring Plan’s Temperature Management Plan adopts “[t]he
applicable [Oregon] ... water quality” criteria that are “found in OAR

340-41.” ER 156. Thus, the State’s “current temperature” criteria in that
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rule govern, despite the Water Quality Management and Monitoring
Plan’s discussion of “outdated” temperature criteria. ER 26-27. Under
the current state-law criteria, the “seven-day-average maximum
temperature” of the river “may not exceed 13.0 degrees Celsius (55.4
degrees Fahrenheit)” from October 15 to June 15 and 16.0 degrees
Celsius from June 16 to October 14. OAR 340-041-0028(4)(a); ER 22-23.
By agreement with the Oregon Department of Environmental Quality,
however, Portland General manages the Project more stringently to
achieve a target of 13.0 degrees Celsius year-round. See ER 81 (also
discussing a 0.3-degree warming allowance for the Project in accordance
with the state criteria when the river does not meet the target). To meet
this temperature target, Portland General operates the selective water
withdrawal facility to withdraw colder, bottom water from the reservoir,
as needed. ER 15-16.

Dissolved Oxygen. The Section 401 Certification states that the
“[selective water withdrawal facility] shall be operated in accordance
with the Dissolved Oxygen Management Plan (DOMP) contained in the
[Water Quality Management and Monitoring Plan],” and that this Plan

“shall identify those measures that [Portland General and the Tribe] will
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undertake to reduce the Project’s contribution to violations of water
quality [] criteria for dissolved oxygen.” ER 232. The Water Quality
Monitoring Plan “shall specify the dissolved oxygen monitoring
reasonably needed to determine (a) whether the dissolved oxygen criteria
continue to be violated in waters affected by the Project, (b) the success
of the [Dissolved Oxygen Management Plan] in reducing the Project’s
contribution to any continued violations of the criteria, and (c) any
additional measures that may be needed to reduce the Project's
contribution to violations of the criteria.” ER 232.

As the district court held, the Water Quality Management and
Monitoring Plan adopts a dissolved oxygen concentration of at least 9.0
mg/L between October 15 and June 15, which is the spawning period for
certain fish in the Deschutes River, as defined by the Oregon Department
of Environmental Quality. ER 161 (incorporating criteria in OAR 340-
41); ER 29-31. For the remainder of the year, the Water Quality
Management and Monitoring Plan adopts a dissolved oxygen
concentration of over 8.0 mg/L as a 30-day mean minimum, 6.5 mg/L as

a seven-day minimum mean, and 6.0 mg/LL as an absolute minimum.

ER 30, 161; OAR 340-041-0016(2), Table 21.
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pH. The Section 401 Certification provides that the “[selective
water withdrawal facility] facility shall be operated in accordance with
the pH Management Plan (PHMP) contained in the [Water Quality
Management and Monitoring Plan],” and that the “PHMP shall identify
those measures (including ‘all practicable measures’ in impoundments)
that [Portland General and the Tribe] will undertake to reduce the
Project’s contribution to exceedances of the water quality criteria for pH.”
ER 234. Additionally, the Section 401 Certification provides that the
Water Quality Monitoring Plan “shall specify the pH monitoring
reasonably needed to determine (a) whether the pH criterion continue to
be exceeded in waters affected by the Project, (b) the success of the PHMP
in reducing the Project’s contribution to any continued exceedances of the
criterion, and (c) any additional measures that may be needed to reduce
the Project’s contribution to exceedances of the criterion.” ER 234.

The Water Quality Management and Monitoring Plan adopts pH
values within the range of 6.5-8.5 in the portion of the Deschutes River
below the Project. ER 164 (citing criteria in OAR 340-41 ); ER 34; OAR
340-041-0021; OAR 340-041-0135(1)(a) (Basin-Specific Criteria). Project

reservoirs must meet the same range, with an exception “for exceedances
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of 8.5 in instances where all practical measures are being employed to
minimize exceedance.” ER 34, 164.

c. Adaptative Management Requirement. Because the Settlement

Working Group relied on “mathematical models,” with “no way to know
how accurately these models would match the response of the reservoirs
and river once the [selective water withdrawal facility] became
operational,” ER 13 (quoting SER 102-03)—and because the Project was
not meeting all water-quality criteria at the time of the Section 401
Certification’s 1issuance, see, e.g., ER 9-10—the Water Quality
Management and Monitoring Plan requires Portland General and the
Tribe to use “an adaptive management approach” to limit exceedances in
the Project’s temperature, dissolved-oxygen, pH criteria, and fish-
passage goals, ER 154. “Adaptive management” means that once
Portland General and the Tribe implement a specific measure to mitigate
the Project’s impact on a water-quality criterion or on fish passage, they
must monitor and evaluate that measure and then implement
adjustment measures in accordance with the Water Quality Management
and Monitoring Plan if water-quality or fish-passage goals are not met.

SER 165-66; ER 14. This allows “changes in future management actions
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that reflect the knowledge gained through these [adjustment] measures”
to better meet the water-quality and fish-passage goals. SER 165—66.
This adaptive management approach is also essential “[b]ecause
operation of the selective withdrawal facility has the potential to affect
numerous water quality [criteria],” including “fish passage success,”
meaning that “changes in the operation of the selective withdrawal
facility must consider all possible impacts, not merely a single water
quality [criterion].” ER 154. Particularly challenging is the fact that the
criteria for temperature, dissolved-oxygen concentration, and pH are at
times in tension with one another and with fish passage, see SER 107,

b AN13

113-14, meaning that “it 1s sometimes impossible” “to achieve all water
quality and fish passage objectives simultaneously,” see SER 114-16
(Decl. of Lori Campbell); see also ER 12-13 & n.2. For example,
increasing the proportion of cold deep water discharged by the selective
water withdrawal facility to lower water temperature pursuant to the
Temperature Management Plan can impair fish passage. ER 137 (Decl.
of Charles Calica); SER 113-14 (Decl. of Lori Campbell); SER 131 (Decl.

of Megan Hill, Project Fisheries and Water Quality Manager); ER 12—-13.

Withdrawing deep water also reduces the dissolved-oxygen concentration
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downstream of the Project because bottom water is relatively low in
dissolved oxygen compared to surface water. ER 58-59 (Decl. of Lori
Campbell). Further, “[t]here is no operational procedure that can lower
pH without adversely affecting temperature or dissolved oxygen,” as
lower-pH water is found at the bottom of the reservoir, which water is
lower in temperature and dissolved oxygen. ER 50 (Decl. of Eric Nigg);
ER 13 (district-court opinion). Releasing this cold water to lower pH
when the water temperature does not need to be lowered decreases the
amount of cold water that is later available to reduce temperatures when
needed. ER 13, 50.

In light of these unavoidable tensions, the Section 401 Certification
outlines measures that Portland General and the Tribe must take based
on current observed conditions. With respect to temperature, the Water
Quality Management and Monitoring Plan states that “[i]f the
temperature approaches the maximum limit, the percentage of deep
water discharged” by the selective water withdrawal facility “will be
adjusted upward.” ER 160. As for dissolved oxygen, the Water Quality
Management and Monitoring Plan states that “if under the temperature

management selective withdrawal regime it appears that the [dissolved
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oxygen] concentration in the Reregulating Dam discharge is going to drop
below” an applicable saturation percentage, Portland General and the
Tribe “will institute controlled spills at the Reregulating Dam” to raise
dissolved oxygen concentration. ER 162. And for pH, the Water Quality
Management and Monitoring Plan provides that “if pH at the
Reregulating Dam is found to exceed that of the weighted average of the
inflows,” Portland General and the Tribe must immediately contact the
Department and the Tribe’s Water Control Board “to develop an
approach to reduce pH that is consistent with maintaining compliant
temperature and DO values and surface withdrawal volumes necessary
to facilitate smolt movement in Lake Billy Chinook.” ER 165.

d. The Parties’ Course Of Performance. Both before and after the

beginning of the operation of the selective water withdrawal facility in
2009, the Project exceeded the specific temperature, dissolved-oxygen,
and pH criteria set out in the Water Quality Management and
Monitoring Plan. See ER 15. This was due, in part, to the “competing
nature of blending” warm and cold water to achieve water-quality and
fish-passage objectives and to the need of the facility’s operators to learn

how to optimize mitigation efforts. See ER 15. So, consistent with “the
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context of adaptive management as required by the [Water Quality
Management and Monitoring Plan],” Portland General and the
Department entered into a series of interim agreements that established
the proper operation of the selective water withdrawal facility for a given
year, e.g., ER 63 (2011 Interim Operating Procedure), and “provid[ed] a
framework . .. to evaluate management and monitoring measures that
may be needed to ensure continued compliance with [water quality
criterial,” e.g., ER 81. This “facilitated the experimentation necessary to
better understand the [selective water withdrawal] system,” SER 105,
which is core to adaptive management, and “established achievable goals
for the Project and new methods of compliance,” ER 28; see also SER 105.

The Department has concluded that Portland General and the
Tribe have complied with the Section 401 Certification, given that they
have “worked diligently to manage these facilities in the most effective
way to achieve outcomes expressed in the [Water Quality Management
and Monitoring Plan].” SER 107; see also ER 45 (Department’s 2004
Section 401 Certification compliance letter). Moreover, the Department
needed the several-years-long operational effort under the interim

agreements “for the operations to be smooth and predictable enough for
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[it] to reasonably expect to see routine compliance with the applicable
criteria.” SER 105-06. As a result, the Project has now “largely met the
currently applicable water quality [criteria] for temperature and
dissolved oxygen” set out in the interim agreements “for approximately
the last 5 years.” SER 107. And when Portland General observed “a
departure from expected temperatures or dissolved oxygen,” it “made
timely changes to balance competing processes . .. as well as possible,”
as required by its adaptive management obligations. SER 107.

C. Procedural Background

The Alliance is a group of individuals who enjoy the Deschutes
River and its tributaries near the Pelton Project. ER 5. The Alliance
filed its one-count Complaint on August 12, 2016, naming only Portland
General as a defendant and alleging violations of the Section 401
Certification as to temperature, dissolved-oxygen, and pH water-quality
criteria. ER 270, 273, 278-79. The Alliance alleged that it had standing
to bring this lawsuit because Portland General’s “operation of the Project
... degrades the Deschutes River’s fish and other wildlife habitat,

diminishes recreational opportunity, and harms the economic and
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personal (including aesthetic) interests of [the Alliance’s] members and
supporters.” ER 273.

Portland General—then supported by the Tribe as amicus curiae—
moved to dismiss the Complaint on the grounds that the Tribe was an
indispensable party that could not be joined, given the Tribe’s sovereign
immunity. SER 2. The district court denied this motion. SER 22. While
the district court concluded that the Tribe was a necessary party, it then
held that the Tribe could be joined because the district court believed that
Congress had expressly “abrogated tribal sovereign immunity for citizen
suits” under the Clean Water Act’s citizen-suit provision. SER 13, 22.
The court then ordered the Alliance to amend its Complaint to name the
Tribe as a defendant. SER 22. The Alliance filed an Amended Complaint
against Portland General and the Tribe, reasserting the exact same claim
as in its original Complaint, while relying upon the same claimed harms
for standing. SER 87-88.

The parties then each moved for summary judgment.

The Alliance moved for partial summary judgment solely on the
question of Portland General’s liability for violations of the Section 401

Certification. SER 285. The Alliance first argued that it had standing
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for much the same reasons asserted in its Amended Complaint.
SER 286-90. The Alliance then asserted that monitoring data from the
Pelton Project showed that the Project “routinely violated the § 401
Certification’s requirement[s]” with respect to temperature, dissolved
oxygen, and pH, since that data showed exceedances of each of those
criteria on multiple days since August 2011 or January 2012. SER 290—
93. The Alliance did not explain how the court could remedy any injuries
that it allegedly suffered; rather, it simply asserted that “[cJompliance
with all conditions of the § 401 Certification would improve water
quality.” SER 290; see SER 31. The Alliance thus asked the court to find
Portland General and the Tribe liable for violations, while leaving “the
question of relief” and “determining remedies” for a later date. SER 96.
When the district court pressed the Alliance’s counsel at the
summary-judgment hearing as to how the Alliance could establish Article
III standing without explaining what judicial remedy would redress its
harms, SER 40, counsel variously stated that “the potential remedy is so
complex” that “it makes sense to separate remedy from liability here,”

SER 41-42, and that the court could “order [Portland General] to figure
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out a way to make the project comply” with the Section 401 Certification,
SER 48; see also SER 42—44.

Portland General opposed the Alliance’s partial-summary-
judgment motion and moved for summary judgment, arguing, as relevant
here, that the Section 401 Certification requires Portland to “adaptively
manag[e] the Project to achieve a careful balance of the[ ] fish passage
and water quality objectives.” SER 134. Thus, monitoring data showing
the exceedance of individual water-quality objectives cannot, as a matter
of law, demonstrate a violation of the Section 401 Certification. SER 134.
Further, the Alliance “presented no evidence that the Project has failed
to comply with any of the Certification’s required adaptive management
measures.” SER 137. The Alliance conceded that it did not “squarely
address the question of Defendants’ adaptive management performance
because [it] believed that question was relevant to the need for and
breadth of relief, and not to Defendants’ liability for violations.” SER 30.

The district court granted summary judgment to Portland General
and the Tribe. ER 4-38. The court held that the Section 401 Certification
“prescribe[s] the measures and processes Defendants are to use in

operating the Project, with the goal being to reduce exceedances of water
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quality” criteria. ER 21 (emphasis added). The Project exceeding a given
metric on a given day does not “constitute[] a wviolation of the
Certification.” ER 20. The court further explained that “Condition S” in
the Section 401 Certification does not change the result. The district
court explained that this Condition 1s “general text” only serving as a
“savings clause,” which general text does not override the more specific
language in the Section 401 Certification. ER 22-23. With this
interpretation of the Section 401 Certification settled, the court held that
there was no dispute that Portland General and the Tribe were not
operating the Project in accord with the Section 401 Certification across
the temperature, dissolved-oxygen, and pH water-quality criteria,
following all mandatory adaptive manage requirements. ER 25-37.

The Alliance timely appealed the grant of summary judgment,
ER 43-44, and Portland General and the Tribe timely cross-appealed,

SER 23-28.
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SUMMARY OF ARGUMENT

I. The Court should remand for dismissal for two reasons.

A. The Alliance lacks Article I1I standing because it has failed to
establish redressability. See Juliana v. United States, 947 F.3d 1159 (9th
Cir. 2020).

To begin, the Alliance has repeatedly failed to explain what
judicially administrable remedy would redress the harms that the
Alliance complains of. The criteria at issue here—temperature, dissolved
oxygen, pH, and fish passage—are sometimes in tension with one
another, such that it is at times impossible to avoid all exceedances of
these criteria. This is why the Section 401 Certification requires adaptive
management of the Project to achieve the best overall balance of these
criteria. Given this delicate balance, the Alliance has never explained
what injunction could lead to a better overall outcome, from the point of
view of the harms it is purporting to allege here. That is fatal to the
Alliance’s redressability showing, mandating dismissal of this case.

The Alliance has also failed to show redressability for the
independent reason that the district court lacks the power to issue the

remedy that the Alliance appears to seek. The Alliance appears to desire
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a wholesale reworking of the Project, but any such remedy would require
a federal court to order that the Department modify the Section 401
Certification in some manner, and that FERC agree to amend the 2005
license. But neither the Department nor FERC are parties here (and
FERC need not amend the Project’s license at all, even if the Department
were inclined to modify the Section 401 Certification at this time as the
Alliance wishes), thus the district court could not bind them in this case.
Moreover, the Alliance has not followed the statutory procedures for
challenging a FERC decision for a FERC-issued license.

B. Second, tribal immunity bars the Alliance’s lawsuit, as the Tribe
1s a necessary and indispensable party that cannot be joined, since
Congress has not unambiguously abrogated the Tribe’s sovereign
Immunity.

The Tribe 1s a necessary and indispensable party. The Tribe is
necessary because it has an ownership interest in the Project; that
interest could be impaired by a finding that the Project is not operating
In accordance with its Section 401 Certification; and Portland General
cannot adequately protect the Tribe’s interests, since the Tribe has

unique interests in both the operation of the Project and in its effect on
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the surrounding natural resources. The Tribe is also indispensable, since
the district court could order a remedy in this case that fundamentally
changes the operation of the Project, having a profoundly negative impact
on the Tribe.

The Tribe enjoys sovereign immunity and the Clean Water Act’s
citizen-suit provision, the basis of this suit, does not unequivocally
abrogate that immunity. Although that provision permits suits against
“any person,” the word “person” alone does not include the Tribe.
Further, while another Clean Water Act provision—which neither cross-
references the citizenship-suit provision, nor is cross referenced by 1t—
defines “person” to include a “municipality” and then a “municipality” to
include “an Indian tribe,” that opaque definitional chain falls far short of
an unequivocal congressional abrogation. Further, the citizen-suit
provision expressly abrogates sovereign immunity for two specifically
referenced types of sovereigns—“including (1) the United States, and
(11) any other governmental instrumentality or agency to the extent
permitted by the eleventh amendment to the Constitution,” 33 U.S.C.

§ 1365(a)—which does not include sovereign tribes.
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II. If the Court reaches the merits, it should affirm the district
court’s grant of summary judgment to Portland General and the Tribe.

A. Using ordinary principles of contract interpretation relevant
here, the district court was correct to conclude that the Section 401
Certification requires Portland General and the Tribe to undertake to
reduce the Project’s exceedances of water-quality criteria using adaptive
management techniques, not to actually prevent all exceedances of every
individual water-quality criterion, regardless of any adverse effects on
the other criteria.

The relevant text in the Section 401 Certification itself provides,
over and again, that Portland General and the Tribe “will undertake to
reduce the Project’s contribution” to exceedances through adaptive
management techniques. And the Section 401 Certification even
contemplates operation of the Project in a manner that exceeds water-
quality criteria.

The broader context provided by the Water Quality Management
and Monitoring Plan and the Fish Passage Plan, both incorporated by
the Section 401 Certification, further support the district court’s

interpretation. The Water Quality Management and Monitoring Plan’s
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first substantive section explicitly states that Portland General and the
Tribe “shall operate the selective withdrawal facility pursuant to general
adaptive management considerations,” and the provisions for
temperature, dissolved-oxygen, and pH monitoring state that Portland
General and the Tribe will “eventually improve” their operation of the
selective withdrawal facility “[o]ver time.” The Department, the Tribe,
and Portland General have attached the same meaning to the
Section 401 Certification, which strongly indicates that this is the correct
Iinterpretation, particularly against the claims of a nonparty like the
Alliance.

The parties’ course of performance also provides powerful support
for the district court’s holding. Portland General and the Tribe have
consistently used adaptive management techniques to reduce
exceedances of water-quality criteria, beginning shortly after the
construction of the selective water withdrawal facility, with the
Department’s full knowledge and support. This is why the Department
explicitly informed the district court that Portland General and the Tribe

are in compliance with the Section 401 Certification.
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B. The Alliance’s extreme position that the Section 401
Certification requires each individual water quality criteria to be met on
every single day, regardless of adverse effects on fish and other water
quality criteria, is incorrect. While the Alliance cites isolated language
in the Water Quality Management and Monitoring Plan, the Section 401
Certification as a whole establishes the overarching requirement to use
adaptive management to reduce exceedances. The Alliance argues that
even if the Section 401 Certification required adaptive management,
exceedances would still violate the Section 401 Certification, but this is
self-contradictory. The Alliance also points to Condition S of the
Section 401 Certification for support, but that general provision, which
states only that the Project shall not violate state water quality criteria,
does not displace the far more specific adaptive management terms
throughout the Section 401 Certification.

C. The district court correctly concluded that the undisputed
evidence showed that Portland General and the Tribe have complied with
the Section 401 Certification’s adaptive management requirements for
temperature, dissolved oxygen, and pH, and the Alliance has doubly

waived any argument to the contrary by explicitly refusing to present

.35 -



Case: 18-35867, 09/28/2020, ID: 11839011, DktEntry: 39, Page 45 of 106

such arguments below and by failing to develop them in its first brief on
appeal here. To the extent that this argument is somehow not waived,
the Alliance’s often disjointed assertions relating to the Project’s
exceedances are legally irrelevant and entirely meritless.
STANDARD OF REVIEW

This Court reviews de novo the district court’s denial of a motion to
dismiss for lack of jurisdiction, “accept[ing] as true the factual allegations
in the complaint.” Nurse v. United States, 226 F.3d 996, 1000 (9th Cir.
2000). This Court reviews the district court’s determination of whether
a party 1s necessary under Federal Rule of Civil Procedure 19(a) “for an
abuse of discretion.” Am. Greyhound Racing, Inc. v. Hull, 305 F.3d 1015,
1022 (9th Cir. 2002). However, “if the district court’s determination . . .
decided a question of law,” id., such as with regard to abrogation of
sovereign immunity, Cook v. AVI Casino Enters., 548 F.3d 718, 722 (9th
Cir. 2008), that review 1s de novo, 1d.; Am. Greyhound Racing, 305 F.3d
at 1022.

This Court reviews “a district court’s decision on cross-motions for
summary judgment de novo.” Avery v. First Resol. Mgmt. Corp., 568 F.3d

1018, 1021 (9th Cir. 2009). A court should grant summary judgment
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“when, viewing the evidence in the light most favorable to the nonmoving
party,” there are no genuine issues of material fact and the moving party
is entitled to judgment as a matter of law. /d. On cross motions, a court
must “evaluate[s] each motion separately, giving the non-moving party
in each instance the benefit of all reasonable inferences.” ACLU of Nev.
v. City of Las Vegas, 466 F.3d 784, 790-91 (9th Cir. 2006) (citations
omitted). However, “the court must consider each party’s evidence,

regardless under which motion the evidence is offered.” Las Vegas

Sands, LLC v. Nehme, 632 F.3d 526, 532 (9th Cir. 2011).

ARGUMENT
1. This Court Should Remand This Case For Dismissal

A. The Alliance Lacks Article III Standing Because It Cannot
Articulate What Judicial Remedy Would Redress Its Claimed

Harms

The Alliance brought this lawsuit to vindicate its claimed interest
in the “fish and other wildlife habitat,” “recreational opportunity,” and
“economic and personal (including aesthetic) interests” of the Deschutes
River. ER 273. But, in crafting the requirements for the Project and its
operation included in the Section 401 Certification, the Department—

working closely with federal, state, tribal and environmental groups—
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has already determined the appropriate balance of measures to protect
the water quality of the Deschutes River and to safeguard and enhance
the fish population. See supra pp. 11-15. Thus, for the Alliance to show
Article ITII redressability, it would need to identify a judicially
administrable remedy that would better achieve its claimed interests
than the status quo. The Alliance has failed to make this mandatory
showing, arguing that the courts should find Portland General liable for
violating the Alliance’s understanding of the Section 401 Certification,
App.Br. 27; but see infra Part I1.A, while deferring any issues relating to
“remedy” until later, App.Br. 27. The Alliance’s approach here is legally
inadequate, requiring dismissal of this lawsuit for lack of Article III
standing.3

A. “[A] plaintiff may not invoke federal-court jurisdiction unless”

the plaintiff can “satisfy the familiar three-part test for Article III

3 In its briefing below, Portland General framed the problems
stemming from the Alliance’s refusal to articulate what judicially
administrable remedy it seeks as requiring dismissal under the primary
jurisdiction doctrine. F.g., ER 293. At the summary-judgment hearing,
the district court raised these defects as a matter of Article III standing,
focusing on the redressability prong. SER 48-51. “Lack of Article III
standing is,” of course, “a non-waivable jurisdictional defect that may be
raised at any time, even on appeal after failing to raise it in the district
court.” Renee v. Duncan, 686 F.3d 1002, 1012 (9th Cir. 2012).

- 38 -



Case: 18-35867, 09/28/2020, I1D: 11839011, DktEntry: 39, Page 48 of 106

standing: that [the plaintiff] (1) suffered an injury in fact, (2) that is fairly
traceable to the challenged conduct of the defendant, and (3) that is likely
to be redressed by a favorable judicial decision.” Gill v. Whitford, 138
S. Ct. 1916, 1929 (2018) (citations omitted). The third of these elements
1s known as “redressability,” and looks at “relief requested by the
plaintiffs,” while asking whether such relief “would . .. remed[y] the[ ]
mnjury in fact.” Steel Co. v. Citizens for a Better Env’t, 523 U.S. 83, 96,
108 (1998) (citation omitted). To meet its burden on this Article III
redressability prong, the plaintiff must “show a substantial likelihood
that the relief sought would redress the injury.” Mayfield v. United
States, 599 F.3d 964, 971 (9th Cir. 2010) (citation omitted).

This Court has held that a plaintiff can fail to show Article III
redressability in at least two independently fatal respects. First, the
plaintiff fails to show Article III redressability if “a favorable judicial
decision would not require the defendant to redress the plaintiff’s claimed
injury, . .. unless [plaintiff] adduces facts to show that the defendant or
a third party are nonetheless likely to provide redress as a result of the
decision.” M.S. v. Brown, 902 F.3d 1076, 1083 (9th Cir. 2018). Second,

“even where a plaintiff requests relief that would redress her claimed
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injury, there is no redressability if a federal court lacks the power to issue
such relief.” Id.; accord Republic of Marshall Islands v. United States,
865 F.3d 1187, 1199 (9th Cir. 2017).

This Court’s recent decision in Juliana illustrates the proper
application of the two-element Article III redressability inquiry. There,
21 minors brought a lawsuit against the federal government, arguing
that its “promot[ion of] fossil fuel use despite knowing that it can cause
catastrophic climate change,” will cause them grave “psychological harm”
“Impairment to recreational interests,” and “exacerbated medical
conditions.” Juliana, 947 F.3d at 1164-65. This Court noted that the
plaintiffs had compiled an “extensive record” to support their argument
that the government’s actions are causing them harm, 7d. at 1166—69, but
nevertheless ruled that the lawsuit must be dismissed for lack of
Article III redressability, id. at 1169-73. A mere declaration that the
government was violating the plaintiffs’ rights “is not substantially likely
to mitigate the plaintiffs’ asserted concrete injuries.” Id. at 1170.
Meanwhile, an injunction “requiring the government not only to cease
permitting, authorizing, and subsidizing fossil fuel use, but also to

prepare a plan subject to judicial approval to draw down harmful
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emissions’ would be unlikely to redress the plaintiff's harms, under the
first redressability element, because the plaintiffs did not adequately
explain how the government would go about actually remedying the
plaintiffs’ harms under such an injunction, as a practical matter. Id. at
1170-71. In any event, the plaintiffs’ lawsuit independently failed on the
second redressability element because they did not explain how a court
would go about “supervis[ing] or enforc[ing]” the type of injunction that
the plaintiffs contemplated. /d. at 1171-73.

B. In the present case, the Alliance has failed to establish
redressability, and thus lacks Article III standing to invoke the federal
courts’ jurisdiction. The Alliance has argued that the Pelton Project
harms the enjoyment and aesthetic interests of its members, in terms of
allegedly inadequate fish and water quality. SER 240-44. Yet, the
Alliance failed to explain what judicially administrable remedy would
redress these claimed harms. Instead, as this Court can see from the
Alliance’s brief here, the Alliance has steadfastly sought to evade the
1ssue of what remedy it seeks by claiming that the federal courts should
determine “liability,” without even considering the issue of “remedy.”

App.Br. 27. Bedrock Article III principles foreclose that head-in-the-sand
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approach. In Juliana, for example, this Court required dismissal of the
lawsuit for lack of redressability without deciding the merits, even
though the plaintiffs had submitted copious amounts of powerful,
competent evidence of the harms they will suffer from climate change.
947 F.3d at 1166—69.

The Alliance failed to show redressability on both of the
redressability elements; indeed, it has not even tried to make these
mandatory showings.

1. The Alliance failed to show Article III redressability on the first
redressability element because it has not explained how a “favorable
judicial decision would . . . require the defendant to redress the plaintiff’s
claimed injury,” nor would any third party “likely” redress that injury.
Brown, 902 F.3d at 1083.

The Alliance has not articulated what remedy would improve the
water quality and fish passage in the Deschutes River above the status
quo. As the district court explained, “[t]he three water quality standards
and goals at i1ssue in this case—temperature, dissolved oxygen
concentration, and pH, are sometimes in tension with one another, and

with the Fish Passage Plan.” ER 12. If the Project seeks to lower water
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