
Doc 9801-DC/4 

INTERNATIONAL C M L  AVIATION ORGANIZATION 

INTERNATIONAL CONFERENCE 
ON AIR LAW 

(Convention on the Marking of Plastic Explosives 
for the Purpose of Detection) 

Montreal, 12 February - 1 March 1991 

VOLUME I][ 



Published f separate English, French, Russian and Spanish editions by the InternatioMl Civil Aviation OrgMizrrtioJr 
AN correspondence, except orders and subscriptions, should be addressed to the Secretary GenemL 

Orders should be sent to one of the following addresses, together with the appropriate remittance (by bank draft, cheque a money 
order) in U.S. dollars or the cumncy of the country in which the orcIcr is placed. Credit card ordaJ (Amricra E~presr, M & d d  
and Visa) are accepted at ICAO HcadqwWm. 

I n t e d  Civil Aviation Orgmkation. Atteation: Document Sales Unit 
999 University Stnet, Molrtr#). Qaebac. CIlldP H X  5H7 
Tekpbane: +1 (514) 9568022; Facrimile: +1 (514) 954-6769, Sitrtex: YULADYA; E-mril: sales-unit@icro.int 

Egypf. ICAO Regional Direda, Middle East Offim. Egyptian Civil Aviation Complex. Cairo Airpm Road, Hdiopolb, C8iro 117% 
Tekphone: +20 (2) 267-4840, Fmimik: +20 (2) 267-4843; Sitatex: CAICAYA 

France. Direct#a n!gionaI & I'OACI. Burew Europe et AtlPntique Notd, 3 bis, villa Ihik-Bergaat, 92522 Neuilly-auSeioe (Csder) 
Ttltpbone: +33 (1) 46 41 85 85; TtlCcopieur: +33 (1) 46 41 85 00, Sitatex: PAREWA 

India Oxford Book and Sta thay  Co.. Sciadia House. New D e b  110001 a 17 Park Street, Calcutta 700016 
Telephone: +91 (11) 331-58%; Facsimik: +91 (1 1) 332-2639 

J a p ~ m .  Japan Civil Aviation Promotion Fouadation, 15-12, lchome, Tomomon. Mi~to-Ku, Tokyo 
Telephone: +81 (3) 3503-2686; Facsimile: +81 (3) 3503-2689 

Kmy.  ICAO Rcgiod Dimtor, Eastem and Southgn African Office. United Nations AccOmmOdltion, P.O. Box 46294, Nairobi 
Tekphone: +254 (2) 622-395; Facsimile: +254 (2) 226-706, Sitatex: NBOCAYA 

Mexico. Dircctc~ Regional & la OACI. Ofiina NoltwnCrica, CentroamCrica y Caribe 
M~srryk No. 29-3er. piso, Col. Cbapultepec Moralts, Mtxiw, D.F., 11570 
Teltfono: +52 (55) 52 50 32 11; Facsfmile: +52 (55) 52 03 27 57; Sitatex: MEXCAYA 

NigeTjQ Lurdovcr Company, P.O. Box 3165. ikcja, Lagos 
Telephone: +234 (1) 4979780; Facsimile: +234 (1) 4979788; Sitatex: LOSLORK 

Peru. Director Regioaal & la OACI. Ofiiina SudPmCrica. Aptado 4127. Lima 100 
Teltfono: +51 (1) 302260, Facsfmik: +51 (1) 640393; Sitatex: LIMCAYA 

Russian Federation. AviahM, 48, 1. M o  Street, Mascow 12135 1 
Telephone: +7 (095) 4174405; Flcsimile: +7 (095) 417-0254 

Scnegaf. Dkctm rtgional de I'OACI, Bureru Afrique occidentale et centnla. Bo& poatak 2356. Dakar 
Ttltpbone: +221 8-23-5442; TtItoopieur: +22l 8-23-69-26 Sitatex: DKRCAYA 

SlowAicr. Air TTP&C ScrYioee of the Slovak Republic, Letovt prevAdzkovt sluzby Slovcnskej Republiky, 
State Entaprice. Lctisko M.R. Stdhika, 823 07 Bratislava 21, Slovak Republic 
Telephone: 421 (7) 4857 11 11 ; Facsimik: 421 (7) 4857 2105 

Suurh Africa. Avex Air Tnining (Pty) Ltd, Private Bag X102. Halfway House, 1685, Johpnaesbq, Rep~Mic of South Africa 
Telephone: +27 (11) 3154003/4; Facsimile: +27 (1 1) 805-3649; E-maik avex8irfrica.com 

Spaia A.E.N.A. - Aanpaatos Esprlbkc y Navegaci6n Atres, Calk Juan Ignacio LpCr & TCN, 14, 
Planta Tercar, Desp.cbo 3. 11,28027 Mdrid 
Tdtfoao: +34 (91) 321-3148. Paxmik: +34 (91) 321-3157; C0mm-e: sscc.vent.soaciBacna.er 

rrcrilrud. ICAO Regional Director. Asia pad Pacific Oftice. P.O. Box 11, Samyrek Ladprao, Bangkok 10901 
Telcpbone: +66 (2) 537-8189; Pacsimik: +66 (2) 537.81% Sitatex: BKKCAYA 

United Kingdom. AirplPn Plight Equipmat Ud. (AFE), la Ringway Trading Estate, Shsdowmosr Road, Mracbssta M22 SLH 
Telephone: +44 161 499 0023, Pacsimik: +44 161 499 0298; E-mail: cnquma9Pfeonline.com; 
W a M  Wide Web: Mq~J/ww~.afeoali11~.com 

rn 

Catalogue of ICAO Publications 
and ~udio-visual Training Aids 

Issued annually, the Catalogue lists at1 publications and audio-visual training aids 
cuhntly available. 

Monthly supplements announce new publications and audio-visual training aids, 
amendments, supplements, reprints, etc. 

Available free from the Document Sales Unit, ICAO. 



T A B L E  O F  C O N T E N T S  

Page 

PART I 

PREPARATORY MATERIAL 

Report of the Sub-committee on the Preparation of a New Legal Instrument regarding 
the Marking of Explosives for Detectability (Montreal, January 1990) . . . . . . . . . . . . . . . . . 3 

Report of the Legal Committee, 27th Session (Montreal, 27 March to 12 April 1990) 
(Doc9556-LCl187) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  45 

PART I1 

DOCUMENTATION OF THE CONFERENCE 

MEX Doc No. 1 Provisional Agenda . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 17 

MEX Doc No. 2 Provisional Rules of Procedure . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 19 

MEX Doc No. 3 Draft Convention on the Marking of Plastic (and Sheet) Explosives 
for the Purpose of Detection . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 127 

MEXDocNo.4 DraftTechnicalAnnex . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  131 
(Revised) 

MEX Doc No. 5 Comments of Argentina . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 135 

MEX Doc No. 6 Comments of IATA . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 137 

MEX Doc No. 7 Comments by the United Kingdom . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 139 

MEX Doc No. 7 Comments by the United Kingdom . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 143 
(Addendum) 

MEX Doc No. 7 Comments by the United Kingdom . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 147 
(Addendum No. 2) 

MEX Doc No. 8 Comments of Germany . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 149 



(ii) 

MEX Doc No . 9 

MEX Doc No . 10 

MEX Doc No . 11 

MEX Doc No . 12 

MEX Doc No . 13 

MEX Doc No . 14 

MEX Doc No . 15 

MEX Doc No . 16 

MEX Doc No . 17 

MEX Doc No . 1 8 

MEX Doc No . 19 

MEX Doc No . 20 

MEX Doc No . 2 1 

MEX Doc No . 22 

MEX Doc No . 23 

MEX Doc No . 24 

MEX Doc No . 25 

MEX Doc No . 26 

MEX Doc No . 27 

MEX Doc No . 28 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Comments of the United States 151 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Comments of Malaysia 161 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Comments of Switzerland 165 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Comments of Chile 167 

Comments on draft Convention on the Marking of Plastic (and Sheet) 
Explosives for the Purpose of Detection with Annex 
(Presented by Finland. Iceland. Norway and Sweden) . . . . . . . . . . . .  169 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Comments of Czechoslovakia 173 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Comments of IFALPA 175 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Comments of Mauritius 177 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Comments of Canada 179 

. . . . . . . . . . .  Comments of the People's Democratic Republic of Algeria 181 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Comments of Italy 185 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Comments of Australia 187 

Draft Final Clauses of the Convention (Presented by the Secretariat) . . . .  193 

Comments on the draft Convention on the Marking of Plastic 
Explosives for the Purpose of Detection . Stocks of Unmarked 
Plastic Explosives (Presented by the USSR) . . . . . . . . . . . . . . . . . . .  199 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Comments of Germany 203 

. . . . . . . . . . . . . . . . . . .  Comments of Germany and the United Kingdom 205 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Comments of Canada 207 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Comments of Canada 211 

Comments of Argentina. Brazil. Chile and Costa Rica . . . . . . . . . . . . . .  213 

(Presented by the ~ederal Republic of Germany) . . . . . . . . . . . . . . . . . .  217 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  MEX Doc No . 29 Comments of Qatar 221 



MEX Doc No . 30 Comments of Mexico . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  223 

MEX Doc No . 3 1 Texts prepared by the Drafting Committee . . . . . . . . . . . . . . . . . . . . . . .  225 

MEX Doc No . 32 Comments of Indonesia . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  229 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  MEX Doc No . 33 Draft Final Act 231 

MEX Doc No . 34 Draft Resolution for inclusion in the Final Act (Co-sponsored by 
Argentina. Australia. Austria. Canada, Chile. Germany. Italy. 
Japan. Mauritius. Saudi Arabia. United Kingdom. Venezuela) . . . . .  235 

MEX Doc No . 35 Draft Final Clauses . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  239 
(Revised) 

MEX Doc No . 36 Text prepared by the Drafting Committee . Draft Convention on 
the Marking of Plastic Explosives for the Purpose of Detection . . . . .  243 

MEX Doc No . 37 Report of the Credentials Committee . . . . . . . . . . . . . . . . . . . . . . . . . . .  253 

MEX Doc No . 38 Proposal by Japan . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  255 

MEX Doc No . 40 Text adopted by the Commission of the Whole . . . . . . . . . . . . . . . . . . . .  263 

. MEX Doc No 4 1 Text for Final Approval . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  271 

PART I11 

CONVENTION ON THE MARKING OF PLASTIC EXPLOSIVES FOR THE 
PURPOSE OF DETECTION DONE AT MONTREAL ON 1 MARCH 1991 . . . . . . . . .  283 

PART IV 

FINAL ACT OF THE INTERNATIONAL CONFERENCE ON AIR LAW HELD 
UNDER THE AUSPICES OF THE INTERNATIONAL CIVIL AVIATION 
ORGANIZATION IN FEBRUARY-MARCH 1991 . . . . . . . . . . . . . . . . . . . . . . . . . . . .  295 



P A R T  I 



THIS PAGE INTENTIONALLY LEFT BLANK 



I C A O  

LCISC-MEX 

International Civil Aviation Organization 

SUBCOMMITTEE ON THE PREPARATION 
OF A NEW LEGAL INSTRUMENT 
REGARDING THE MARKING OF 

EXPLOSIVES FOR DETECTABILITY 

Montreal, January 1990 

1 REPORT 1 



THIS PAGE INTENTIONALLY LEFT BLANK 



SUB-COMMITTEE FOR THE PREPARATION OF A NEW LEGAL 
~ 

INSTRUMENT REGARDING THE MARKING OF EXPLOSIVES 
FOR DETECTAB I L  ITY 

(Montreal,  9  - 19 January 1990) 

REPORT 

PART I 

INTRODUCTION 

Background information 

1. On 30 January 1989, t h e  Couticil considered the  Report of t he  Chairman 
of t he  Committee on Unlawful In t e r f e rence  e n t i t l e d  "Reports on a c t s  of unlawful 
i n t e r f e r e n c e  i n  1988 (PAN AM 103 inc iden t ) " .  As a  r e s u l t  of i t s  d i scuss ions ,  
t h e  Council agreed t h a t  t he  Pres ident  of the Council ,  i n  consu l t a t i on  with the  
Secre ta ry  General ,  would take  immediate s t e p s  t o  e s t a b l i s h  an Ad Hoc Group of 
S p e c i a l i s t s  on the  Detect ion of Explosives which would r epor t  d i r e c t l y  t o  t he  
Council. The Ad Hoc Group met a t  Montreal from 6 t o  10 March 1989. The 
Council r e f e r r e d  the  r epo r t  of t he  Group t o  t he  Committee on Unlawful 
In t e r f e rence  f o r  review; i t  was considered on 3 and 19 May 1989. The Committee 
a l s o  subsequent ly considered a  proposal  f o r  t he  development of a  new l e g a l  
instrument regard ing  the  marking of explos ives  f o r  d e t e c t a b i l i t y  presented by 
t h e  United Kingdom and Czechoslovakia. 

1.1 It w i l l  be r e c a l l e d  t h a t  Operative Clause 9 of t he  Resolut ion adopted 
by the  Council on 16 February 1989 "urges member S t a t e s  t o  exped i t e ,  i n  t he  
l i g h t  of Assembly Resolut ion A26-7, App. G research  and development on 
d e t e c t i o n  of explos ives  and on s e c u r i t y  equipment, t o  cont inue t o  exchange such 
information and t o  cons ider  how t o  achieve an i n t e r n a t i o n a l  regime f o r  t he  
marking of explos ives  f o r  the  purposes of detect ion".  Furthermore, on 14 June 
1989, t he  United Nations Secu r i ty  Council adopted unanimously Resolut ion 635 
which "urges ICAO t o  i n t e n s i f y  i t s  work aimed a t  prevent ing a l l  a c t s  of 
t e r ro r i sm aga ins t  i n t e r n a t i o n a l  c i v i l  a v i a t i o n ,  and i n  p a r t i c u l a r  i t s  work on 
devis ing  an i n t e r n a t i o n a l  regime f o r  t he  marking of p l a s t i c  o r  sheet  explos ives  
f o r  t he  purpose of de tec t ion" .  On 29 June 1989, the  Council considered the  
Report by t h e  Chairman of t h e  Committee on Unlawful In t e r f e rence  on the  Report 
of t he  Ad Hoc Group of S p e c i a l i s t s  on the  d e t e c t i o n  of explos ives  and decided 
t o  include i n  t h e  General Work Programme of t he  Legal Committee with the  
h ighes t  and ove r r id ing  p r i o r i t y ,  t he  s u b j e c t :  "Preparat ion of a  new l e g a l  
instrument regard ing  the  marking of explos ives  f o r  d e t e c t a b i l i t y " .  The Council 
a l s o  decided t o  seek t h e  endorsement of the  27th Session of the  Assembly with 
r e spec t  t o  t h i s  sub jec t  and t o  inform the  United Nations and o t h e r  r e l a t e d  
o rgan iza t ions  of t he  ICAO ac t ion .  
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ICAO Assembly - 27th Sess ion  

2. A t  t h e  27th Sess ion  of t h e  Assembly (September-October 19891, t he  
Delegations of Czechoslovakia and the  United Kingdom presented t o  t he  Executive 
Committee paper A27-WPf115, EX137 which contained a  d r a f t  Resolut ion on the  
marking of p l a s t i c  and shee t  explos ives  f o r  t he  purpose of d e t e c t i o n ;  the  
E x e c u t i v e  Committee recommended t o  t h e  P l e n a r y  t h e  a d o p t i o n  of  t h a t  
Resolut ion.  Resolut ion A27-8 was adopted unanimously by t h e  Assembly and i t s  
l a s t  Resolving Clause c a l l e d  upon t h e  Council " to  convene a  meeting of t h e  
Legal Committee, i f  p o s s i b l e  i n  t h e  f i r s t  ha l f  of 1990, t o  prepare a d r a f t  
i n t e r n a t i o n a l  instrument  f o r  t h i s  purpose, wi th  a  view t o  i t s  adoption a t  a  
d ip lomat ic  con£ erence a s  soon a s  p r a c t i c a b l e  t h e r e a f t e r  i n  accordance with the  
ICAO procedures s e t  out i n  Assembly Resolut ion A7-6." 

Action by the  Council 

3. A t  the  f o u r t h  meeting of i t s  128th Session on 15 November 1989, t he  
Council of ICAO approved t h e  General Work Programme of t he  Legal Committee and 
decided t o  convene t h e  s p e c i a l  Sub-Committee of t h e  Legal Committee a t  Montreal 
from 9 t o  19 January 1990, t o  implement Resolut ion A27-8 which, i n t e r  a l i a ,  
c a l l s  upon the  Council t o  convene a meeting of t he  Legal Committee t o  prepare a  
d r a f t  instrument regard ing  the  marking of explos ives  f o r  d e t e c t a b i l i t y .  

Com~osi t  ion  of the Sub-Commit t e e  

4. Acting under Rule 12 b )  of t he  Rules of Procedure of t he  Legal 
Committee, t h e  Chairman of t h e  Legal Committee e s t a b l i s h e d  a  s p e c i a l  
Sub-committee and decided t o  appoint  l e g a l  e x p e r t s  of t he  fol lowing S t a t e s  t o  
serve  a s  members of t he  Sub-Commit t e e :  Argent ina;  China; C6te d '  I v o i r e ;  
Czechoslovakia; Egypt; France; Germany, Federal  Republic o f ;  Ind ia ;  Japan; 
Maur i t ius ;  Mexico; Saudi Arabia; Spain; Sweden; Union of Soviet  S o c i a l i s t  
Republics;  United S t a t e s  and Venezuela. A l l  t h e  S t a t e s  were represented  i n  t he  
Sub-Commit t e e ,  with t he  except ion of China, Egypt and India ;  however, China and 
India  were represented  by Observers. The Chairman of t he  Legal Committee 
appointed Canada a s  a  member of t he  Sub-Committee. 

4.1 Furthermore, t h e  Representa t ives  of t h e  fol lowing S t a t e s  were 
ex-of f ic io  members of t h e  Sub-Committee under Rule 13 (c ) :  I t a l y  (Chairman), 
Un i t ed  R e p u b l i c  of Tanzan ia  ( F i r s t  V ice -cha i rman) ,  Venezuela  (Second 
Vice-Chairman) , Hungary (Third Vice-chairman), Pakis tan  (Fourth vice-chairman) 
and United Kingdom ( p a s t  Chairman) ; t h e  F i r s t ,  Second and ~h i r d  vice-Chairmen 
d id  not p a r t i c i p a t e  i n  t he  Sub-Committee. 

4.2 In  accordance wi th  Rule 1 7 ,  t h e  Chairman of t he  Legal Committee 
appointed a  Rapporteur,  M r .  A.W.G. Kean, CBE (United Kingdom), who presented 
h i s  Report i n  September 1989 and a t tended  the  meeting of the Sub-Committee. 

4.3 A l i s t  of members of t he  Sub-committee and observers  i s  shown i n  
Appendix A here to .  
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4.4 Under Rule 24 of t he  Rules of Procedure of t he  Legal Committee t h e  
Sub-Committee i n v i t e d  Observers from the  United Nations,  I n t e r n a t i o n a l  Maritime 
O r g a n i z a t i o n  ( I M O ) ,  I n t e r n a t i o n a l  A i r  T r a n s p o r t  A s s o c i a t i o n  (IATA), 
I n t e r n a t i o n a l  Federa t ion  of A i r  Line P i l o t s  Assoc ia t ions  (IFALPA) and 
I n t e r n a t i o n a l  Criminal Po l i ce  Organizat ion (ICW) . The Sub-commit t e e  a l s o  
agreed t h a t  a l l  Contract ing S t a t e s  can p a r t i c i p a t e  a s  observers  i n  the  Session.  

Terms of r e f e rence  of t he  Sub-Committee 

5. The terms of r e f e rence  of t he  Sub-committee a s  def ined by the  Council 
a r e  a s  fo l lows:  t o  s tudy ,  i n  t h e  l i g h t  of the  Council dec i s ion  of 29 June 1989 
and Assembly Resolut ion A27-8 a s  w e l l  a s  i n  t he  l i g h t  of t he  Rapporteur 's 
Report,  t h e  sub jec t  of a d r a f t  instrument r e l a t i n g  t o  t h e  marking of explos ives  
f o r  d e t e c t a b i l i t y ,  and t o  prepare a  d r a f t  instrument  f o r  f u r t h e r  cons ide ra t ion  
by t h e  27th Session of t h e  Legal Committee. The Sub-Committee duly noted i t s  
terms of r e f e rence  and agreed t h a t  i t s  e s s e n t i a l  t a sk  was no t  only t o  analyze 
the  b a s i c  p r i n c i p l e s  but i n  p a r t i c u l a r  t o  prepare a  d r a f t  t e x t  of an instrument 
t o  f a c i l i t a t e  t he  work of t he  Legal Committee. 

Meetings of t he  Sub-Committee 

6. The Sub-committee met a t  Montreal and held seventeen meetings between 
9 and 19 January 1990. A l l  meetings were he ld  i n  c losed  s e s s i o n  (Rule 21 of 
t h e  Rules of Procedure of t h e  Legal Committee). 

6.1 I n  h i s  c a p a c i t y  a s  Chairman of t h e  Lega l  Committee,  
D r .  A. S c i o l l a  Lagrange ( I t a l y )  opened t h e  Sess ion  and ou t l i ned  the  importance 
of t h e  t a s k  assigned t o  t he  Sub-Committee t o  respond t o  t h e  p o l i t i c a l  w i l l  of 
t h e  i n t e r n a t i o n a l  community t o  prepare t h e  new l e g a l  instrument  regard ing  t h e  
marking of explos ives  f o r  d e t e c t a b i l i t y .  He then i n v i t e d  the  Pres ident  of t h e  
Council ,  D r .  Assad Ko ta i t e ,  t o  address  t h e  opening meeting. 

6.2 The Pres ident  of t h e  Council r e c a l l e d  t h a t  the  27th Session of t h e  
Assembly had adopted unanimously Resolut ion A27-8 i n  which it  endorsed the  
dec i s ion  of t h e  Council t h a t  t h e  prepara t ion  of a  new l e g a l  instrument 
regard ing  t h e  marking of explos ives  f o r  d e t e c t  a b i l i t y  should have the  h ighes t  
and ove r r id ing  p r i o r i t y  i n  t he  work programme of the  Legal Committee. This  had 
rece ived  a  s t rong  endorsement from t h e  UN Secu r i ty  Council which adopted on 
14 June 1989 Resolut ion 635 urg ing  ICAO t o  devise  an i n t e r n a t i o n a l  regime f o r  
t h e  marking of explos ives  f o r  t he  purpose of de t ec t ion ;  fur thermore,  t he  
G e n e r a l  Assembly of t h e  U n i t e d  N a t i o n s ,  i n  December 1989,  a d o p t e d  
Resolut ion 44/29 no t ing  t h e  ongoing work of ICAO on t h i s  subjec t .  He a l s o  
informed t h e  Sub-Committee of h i s  d i scuss ions  with t h e  Secretary-General of t he  
United Nations dur ing  which M r .  Perez de Cuel la r  expressed f u l l  endorsement f o r  
t h e  p lan  of a c t i o n  adopted i n  ICAO. He expressed the  wish t h a t  t he  work 
undertaken by the  Sub-Committee would succes s fu l ly  respond t o  t h e  w i l l  of the  
i n t e r n a t i o n a l  community. 

6.3 A t  i t s  second m e e t i n g  on 9 J a n u a r y  1990 ,  t h e  Sub-committee 
unanimously e l e c t e d  a s  i t s  Chairman M r .  C. de l a  V e r p i l l i b r e  (France)  and a s  
Vice-chairman M r .  V. Poonoosamy (Maur i t ius ) .  
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6.4 The Secre ta ry  of t h e  Session was D r .  M. Milde, Di rec tor  of t he  Legal 
Bureau. Dr. M. Pou rce l e t ,  P r i n c i p a l  Legal O f f i c e r ,  ac t ed  a s  h i s  Deputy. The 
A s s i s t a n t  S e c r e t a r i e s  were  M r .  G.M. Kakkar ,  L e g a l  O f f i c e r ,  and  
M r .  J.V. Augustin, A s s i s t a n t  Legal O f f i c e r  of t h e  Organizat ion;  o t h e r  o f f i c i a l s  
of t h e  Organizat ion a l s o  provided s e r v i c e s  f o r  the  Sob-Camnittee. 

Documentation 

7. A l i s t  of documents presented t o  t h e  Sub-Committee i s  found i n  
Appendix B hereto.  
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DISCUSSIONS OF THE SUB-COMMITTEE 

Rapporteur 's  Report 

8. The R a p p o r t e u r  of  t h e  Lega l  Commit tee ,  M r .  A.W.G. Kean, CBE 
(United Kingdom) presen ted  h i s  r e p o r t ,  t h e  t e x t  of which forms an i n t e g r a l  p a r t  
of t h i s  Report of t h e  Sub-committee (Appendix C h e r e t o ) .  He be l ieved  t h a t  t h e  
"new l e g a l  instrument"  should be a  new Convention and no t  an  amendment t o  t h e  
Chicago Convention o r  a  new o r  amended Annex t o  t h a t  Convention. He proposed 
t h e  es tab l i shment  of an Explosives  Technical  Commission (ETC) which would 
spec i fy  i n  a  Schedule t h e  explos ives  t o  which t h e  Convention would apply  and 
t h e  measures t o  be taken t o  make them de t ec t ab l e .  S t a t e s  would have t h e  r i g h t  
t o  f i l e  d i f f e r e n c e s  t o  any p rov i s ion  i n  t h e  Schedule. Although t h e  ETC could 
be appointed by t h e  Council of ICAO, some o t h e r  a u t h o r i t y  could w e l l  assume 
t h i s  func t ion .  The Rapporteur proposed t h e  d e f i n i t i o n  of an i n t e r n a t i o n a l  
o f f ence ,  namely, f o r  any person without  lawful  excuse a )  t o  manufacture,  
p repare  o r  pack any s p e c i f i e d  explos ive  without  i t s  corresponding a d d i t i v e  ; o r  
b )  being a  person who knows o r  ought t o  know t h a t  t h e  explos ive  does no t  
conta in  t h e  requi red  a d d i t i v e ,  t o  s e l l ,  exchange o r  donate  it o r  c a r r y  it o r  
cause it t o  be c a r r i e d  i n  any means of t r a n s p o r t .  S t a t e s  would be r equ i r ed  t o  
p r o h i b i t  t h e  import o r  expor t  of unmarked explos ives .  Attempt and compl ic i ty  
were a l s o  r e f e r r e d  t o  i n  t h e  d r a f t .  A scheme s i m i l a r  t o  t h a t  found i n  The 
Hague Convention (1970) and t h e  Montreal Convention (1971) r e l a t i n g  t o  t h e  
t ak ing  i n t o  custody,  j u r i s d i c t i o n ,  p rosecut ion  and e x t r a d i t i o n  of o f f ende r s  o r  
a l l e g e d  o f f ende r s  could be followed i n  t h i s  i n s t ance .  He f e l t  t h a t  t h e  
p rov i s ions  of t h e s e  Conventions widely accepted by S t a t e s  should be i n s e r t e d  i n  
t h e  d r a f t  instrument .  A s  t o  t h e  a p p l i c a t i o n  of t h e  proposed Convention t o  
explos ives  i n  t h e  possess ion  of t h e  m i l i t a r y  o r  p o l i c e  a u t h o r i t i e s ,  he was of 
t h e  op in ion  t h a t ,  i n  any even t ,  any such possess ion  was l i k e l y  t o  be au tho r i zed  
and lawful.  Re fe r r ing  t o  t h e  s t a t u s  of e x i s t i n g  exp los ives ,  t h e  Rapporteur 
suggested a  dead l ine  t o  a l low such explos ives  t o  be used without  t h e  a d d i t i v e s .  

8.1 The members of t h e  Sub-Committee congra tu la ted  t h e  Rapporteur f o r  h i s  
e x c e l l e n t  r e p o r t  and f o r  t h e  d r a f t  t e x t  which would provide an i n s p i r i n g  b a s i s  
f o r  f u r t h e r  cons idera t ion .  

Other i n t roduc to ry  proposa ls  

9. A p o s s i b l e  a l t e r n a t i v e  approach was proposed by t h e  United Kingdom; 
t h a t  proposal  was based on t h e  assumption t h a t  a l l  S t a t e s  c l o s e l y  r e g u l a t e  and 
monitor a l l  m a t t e r s  r e l a t e d  t o  t h e  manufacture,  possess ion ,  t r a n s p o r t  e t c .  of 
explos ives  and f o r  t h a t  reason  t h e  new instrument  might be s impler ;  it would 
only s t i p u l a t e  t h e  o b l i g a t i o n  of each Par ty  t o  t ake  necessary measures t o  
prevent  t h e  manufacture i n  i t s  t e r r i t o r y  of explos ives  def ined  i n  Schedule I 
u n l e s s  they a r e  marked wi th  a  d e t e c t i o n  agent  def ined i n  Schedule 11. Each 
Par ty  would a l s o  be ob l iged  t o  t ake  measures t o  ensure  t h a t  such def ined  
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explos ives  which have no t  been proper ly  marked s h a l l  no t  be bought, s o l d ,  
exchanged, donated o r  rece ived  by way of g i f t ;  P a r t i e s  s h a l l  a l s o  prevent  t h e  
import and expor t  of such unmarked explos ives .  The proposal  of t h e  United 
Kingdom d i d  no t  con ta in  penal  p rov i s ions  a s  they  were considered t o  be 
unnecessary and undes i r ab l e ;  it was be l ieved  t h a t  t h e  d e f i n i t i o n  of an  
i n t e r n a t i o n a l  o f f ence  would complicate  t h e  p repa ra t i on  of a  new instrument  and 
delay i t s  e n t r y  i n t o  f o r c e  and t h a t  it would be f o r  t h e  P a r t i e s  t o  de f ine  in 
t h e i r  domestic law any s p e c i f i c  o f f ences  and p e n a l t i e s .  

10. A comprehensive d r a f t  Convention was presen ted  by t h e  Federa l  
Republic of Germany and i t  e l abo ra t ed  on t h e  t e x t  presented by t h e  Rapporteur. 
The d r a f t  h igh l igh t ed  t h e  b a s i c  o b l i g a t i o n  of t h e  P a r t i e s  t o  r e q u i r e  t h a t  
s p e c i f i c  exp los ives  be marked wi th  def ined substancee o r  mechanisms i n  o rde r  t o  
f a c i l i t a t e  o r  enable  t h e i r  d e t e c t i o n  and contained d e t a i l e d  penal p rovis ione ,  
but t he  Delegat ion emphasized t h a t  it was prepared t o  r econs ide r  t he  need f o r  a  
d e f i n i t i o n  of an i n t e r n a t i o n a l  o f fence  and p rov i s ions  on j u r i s d i c t i o n  i n  t he  
l i g h t  of f u r t h e r  d i s cus s ions .  

11. The United S t a t e s  of America presented a  l i s t  of pos s ib l e  elements 
f o r  a  d r a f t  Convention with Annexes forming an i n t e g r a l  p a r t  of t he  Convention; 
the  scope of t h e  proposed Convention would o b l i g e  t h e  P a r t i e s  t o  mark a l l  
p l a s t i c  and shee t  exp los ives  manufactured i n  t h e i r  t e r r i t o r i e s  i n  accordance 
with t h e  procedures  descr ibed  i n  t h e  Annexes t o  permit d e t e c t i o n  of t h e  
presence of any such exp los ives ;  P a r t i e s  would no t  permit import o r  export  of 
unmarked exp los ives  and a f t e r  an  agreed per iod t h e  possess ion  of such unmarked 
explos ives  would be p roh ib i t ed  f o r  any purposee whatsoever. The proposed 
elements d id  no t  inc lude  penal  p rov i s ions  of i n t e r n a t i o n a l  cha rac t e r .  

12. The Delegat ion of Argentina presented a  l is t  of s u b j e c t s  t o  be 
examined under t h e  terms of r e f e r ence  of t he  Sub-Committee. 

General d i s c u s s i o n  

13. During t h e  per iod  of genera l  d i s cus s ion ,  t h e  fo l lowing  opin ions  were 
expressed by one o r  more members of t he  Sub-Committee. 

13.1 I C A O  mandate  : The Sub-committee n o t e d  UN S e c u r i t y  C o u n c i l  
Resolut ion 635 of 14  June 1989 and UN General Assembly Resolu t ion  44/29 of 
December 1989, i n  p a r t i c u l a r  i ts  c l ause  12. These ~eso1; t ione  were i n t e r p r e t e d  
a s  an e x p l i c i t  mandate t o  ICAO t o  devise  an i n t e r n a t i o n a l  regime f o r  t h e  
marking of p l a s t i c  o r  shee t  explos ives  f o r  t h e  purpose of d e t e c t i o n ;  such a  
regime should no t  be l i m i t e d  t o  t h e  scope of i n t e r n a t i o n a l  c i v i l  a v i a t i o n  but 
should have gene ra l  a p p l i c a b i l i t y  and be accep tab l e  t o  o t h e r  i n t e r n a t i o n a l  
o rgan iza t ions .  Consequently, t h e  Sub-Committee and l a t e r  t h e  Legal Committee 
should proceed wi th  t h e i r  work on t h i s  sub j ec t  from a wide pe r spec t ive  no t  
r e s t r i c t e d  t o  problems of a v i a t i o n  s e c u r i t y  o r  problems of t r a n s p o r t a t i o n .  

13.1.1 The Sub-Committee agreed t h a t  t h e  work on t h i s  sub j ec t  could be 
proper ly  handled w i t h i n  t h e  c o n s t i t u t i o n a l  framework of t he  I n t e r n a t i o n a l  C i v i l  
Aviat ion Organizat ion and of i ts  Legal Committee; a  d ip lomat ic  conference f o r  
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t h e  eventua l  adopt ion of a  new instrument  could be proper ly  convened by the  
Council of ICAO under t he  terms of ICAO Assembly Resolut ion A7-6 (Procedure f o r  
Approval of Draft  Conventions).  The Sub-commit t e e  a l s o  bel ieved t h a t  the  Legal 
Committee should consider  recommending t o  t h e  ICAO Council t h a t  t h e  United 
Nations,  t he  I n t e r n a t i o n a l  Maritime Organizat ion and o t h e r  epec i a l i zed  agencies  
of t h e  United Nations system be i n v i t e d  t o  p a r t i c i p a t e  i n  t he  work of the 
diplomatic  conference. The Sub-Committee agreed t h a t  t h e r e  would be no 
o b s t a c l e ,  w i t h i n  t h e  c o n s t i t u t i o n a l  framework of t h e  Conven t ion  on 
I n t e r n a t i o n a l  C i v i l  Aviat ion,  i f  t he  Council of ICAO were t o  accept  s p e c i f i c  
func t ions  which the  new instrument may confer on it .  

13.2 Need f o r  the  new instrument:  A l l  Members and Observers agreed t h a t  
t h e r e  was need f o r  t h e  p repa ra t ion  of a  new instrument which should be 
e f f e c t i v e  and capable of e n t e r i n g  i n t o  f o r c e  on a  wide b a s i s  a s  e a r l y  a s  
p r a c t i c a b l e .  It was noted t h a t  t he  new instrument w i l l  be only a  pa r t  of t h e  
o v e r a l l  p revent ive  a c t i o n s  f o r  t he  p r o t e c t i o n  of genera l  s e c u r i t y ,  inc luding  
a v i a t i o n  s e c u r i t y .  P l a s t i c  o r  shee t  explos ives  have been i d e n t i f i e d  a s  t h e  
instrument  of c r imina l  a c t s  which led  t o  t he  t o t a l  d e s t r u c t i o n  of two c i v i l  
a i r c r a f t  and the  dea th  of a l l  on board i n  t he  r ecen t  pas t ;  i t  was only l o g i c a l  
t h a t  t h e  i n i t i a t i v e  t o  address  t h i s  problem come from ICAO,  but the  proposed 
s o l u t i o n  should not  be l imi t ed  t o  a v i a t i o n  secu r i ty .  It was a l s o  noted t h a t  
t he  new instrument would be e f f e c t i v e  wi th  r e spec t  t o  explos ives  l e g i t i m a t e l y  
manufactured o r  t raded;  no such e f f e c t  could be expected with r e spec t  t o  
explos ives  which may be produced by c l andes t ine  l a b o r a t o r i e s  se rv ing  cr imina l  
i n t e r e s t s  and the  domestic law enforcement machinery of S t a t e s  w i l l  have t o  be 
a l e r t  t o  suppress  such unlawful a c t i v i t y .  

13.3 Scope of t he  new instrument:  During t h e  genera l  d i scuss ion  the  
Sub-Committee considered v a r i o u s  approaches t o  t he  problem of t he  scope of t he  
new instrument .  There was agreement t h a t  t he  new instrument should p r imar i ly  
d e a l  wi th  the  marking of p l a s t i c  and shee t  explos ives  a t  t he  product ion l e v e l  
t o  make the  d e t e c t i o n  of t h e i r  presence e a s i e r  and more e f f e c t i v e  with the  use  
of t he  a v a i l a b l e  technology. Some Members p re fe r r ed  a  wider scope of t he  new 
instrument which would a l s o  de f ine  a  new of fence  sub jec t  t o  un ive r sa l  
j u r i s d i c t i o n  o r  e x t r a d i t i o n  a l o n g  t h e  l i n e s  of  t h e  p r o v i s i o n s  of  
The Hague (1970) and Montreal (1971) Conventions t o  which a t  p resent  142 and 
143 S t a t e s  a r e  P a r t i e s ,  r e spec t ive ly .  

Spec i f i c  ques t ions  considered 

14. Form of t he  new instrument:  The Sub-committee noted t h a t ,  i n  theory ,  
the  new instrument could be prepared i n  t h e  form of an amendment t o  an e x i s t i n g  
convention (e.g. t he  Chicago Convention), a  supplementary pro tocol  t o  an  
e x i s t i n g  convention (e.g. Montreal Convention of 1971),  a  new Annex t o  t he  
Chicago Convention o r  amendment of an e x i s t i n g  Annex. Having considered a l l  
such p o s s i b i l i t i e s ,  t h e  Sub-Committee agreed t h a t  t he  new instrument should be 
prepared i n  t h e  form of an independent,  se l f - s tanding  new Convention open t o  
p a r t i c i p a t i o n  by a l l  S t a t e s .  
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15. Def in i t i on  of explos ives :  The Sub-committee considered whether t h e r e  
was need t o  de f ine  wi th  g r e a t  d e t a i l  t h e  type of explos ives  t o  which the  new 
instrument  would apply. The Sub-committee noted t h a t  t he  Ad Hoc Group of 
S p e c i a l i s t s  on the  Detect ion of Explosives e s t ab l i shed  by the Pres ident  of t he  
ICAO Council pursuant t o  t he  Council dec i s ion  of 30 January 1989, t a rge t ed  
p l a s t i c  explos.ives a s  t h e i r  primary o b j e c t i v e ,  de f in ing  them as :  

"those f l ex ib l e /ma l l eab le  explos ives  conta in ing  a  binder  ma te r i a l  and 
formulated with one o r  more high explos ive  ing red ien t s  having very low 
vapour pressures"  (e.g. RDX PETN ( p e n t r i d e )  HMX). 

The Sub-Committee agreed t h a t  t h e  spec i f  i c  d e f i n i t i o n  w i l l  have t o  be. prepared 
by the  t echn ica l  expe r t s  of the  Ad Hoc Group i n  c o n s u l t a t i o n  with S t a t e s  w e l l  
i n  advance of the diplomatic  conference. The Sub-Committee a l s o  cautioned t h a t  
any t echn ica l  d e f i n i t i o n  of t he  explos ives  must be wide enough t o  accommodate 
f u t u r e  t echn ica l  developments i n  t he  f i e l d  of explos ives ;  preference was 
expressed f o r  a  gener ic  d e s c r i p t i o n  of the  explos ives  covered by the  new 
instrument a s  those producing very low vapour pressure  and r equ i r ing  an 
enhancing vapour agent of an a d d i t i v e  f o r  t h e i r  de t ec t ion  i n  the  process of the 
gas a n a l y s i s  methods. 

16. Explosives Technica 1  Commission: The Sub-commit t e e  agreed t h a t  t he  
new instrument should provide f o r  the  ex i s t ence  of an Explosives Technical  
Commission (ETC) composed of expe r t s  i n  t h e  f i e l d  of explos ives  and t h e i r  
de t ec t ion .  The t a sk  of t h e  ETC would be t o  study the  t echn ica l  developments 
and make recommendations f o r  t he  amendment and updat ing of t he  t echn ica l  
Annexes t o  t he  new instrument with r e spec t  t o  t he  nev types of explos ives  t o  be 
covered and the  processes  f o r  t h e i r  marking f o r  d e t e c t a b i l i t y .  The ETC could 
cons i s t  of f i f t e e n  (15)  expe r t s  nominated by S t a t e s  P a r t i e s  t o  the  Convention 
and appointed by the  Council of ICAO according t o  a  procedure s i m i l a r  t o  t h a t  
app l i cab le  t o  t he  appointment of members of t he  A i r  Navigation Commission 
( A N C ) ;  the  composition of t h e  ETC should safeguard proper r e p r e s e n t a t i o n  of the  
e x p e r t i s e  a v a i l a b l e  t o  the  major manufacturing S t a t e s  i n  the  f i e l d  of 
e x p l o s i v e s  and  d e t e c t i o n  d e v i c e s .  To t h e  e x t e n t  p o s s i b l e ,  a d e q u a t e  
r ep re sen ta t ion  of the  major a r eas  of the  world should a l s o  be ensured. Another 
view recorded i n  t h e  Sub-Committee was t h a t  t h e r e  was no press ing  need t o  
e s t a b l i s h  a  permanent body under the  new instrument;  the  developments would be 
monitored by a l l  S t a t e s  and t h e  Council of ICAO could p e r i o d i c a l l y  a s  need 
r equ i r e s  convene an Ad Hoc Group of Experts t o  advise  on the  need and method of 
updat ing t h e  new instrument .  A l l  Members agreed t h a t ,  i n  any case ,  t he  ETC o r  
o t h e r  body would have only advisory func t ions .  

17. Link of the  new instrument  wi th  ICAO: The Sub-committee considered 
i n  g rea t  d e t a i l  t h e  ques t ion  whether ICAO can perform any s p e c i f i c  func t ions  
with r e spec t  not  only t o  t h e  p repa ra t ion  of t he  new instrument ( s e e  13.1.1 
above) but whether i t  can provide the  i n s t i t u t i o n a l  mechanism re l evan t  f o r  the  
func t ioning  of the  new instrument .  Due t o  i t s  p r a c t i c a l l y  un ive r sa l  c h a r a c t e r ,  
i t s  experience i n  the l e g a l  and t echn ica l  f i e l d  i n  problems r e l a t i n g  t o  t he  
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prevent ion  and suppress ion  of unlawful a c t s  of v io l ence ,  and i t s  i n t e r n a l  
o rgan iza t ion ,  ICAO can provide a  forum p a r t i c u l a r l y  we l l  adapted f o r  
cons ide ra t ion  of prevent ive  s e c u r i t y  measures t ranscending  the  f i e l d  of 
a v i a t i o n  and r e f l e c t i n g  the  p o l i t i c a l  w i l l  of S t a t e s .  The Sub-commit t e e  agreed 
t h a t  t h e  c o n s t i t u t i o n a l  framework of t he  Convention on I n t e r n a t i o n a l  C i v i l  
Aviat ion would no t  pose any o b s t a c l e  t o  ICAO assuming s p e c i f i c  func t ions  under 
t h e  new instrument .  A view was expressed t h a t  it  would be p re fe rab le  t o  use 
the  e x i s t i n g  mechanism of ICAO r a t h e r  than contemplate t he  c r e a t i o n  of a  new 
mechanism wi th  sepa ra t e  s e c r e t a r i a t  s e rv i ces  and cons iderable  a d d i t i o n a l  c o s t s  
f o r  S t a t e s .  

18. Legal s t a t u s  of t he  Annexes of t h e  new instrument:  The Sub-committee 
agreed t h a t  t he  t echn ica l  Annexes desc r ib ing  t h e  requi red  marking of such 
explos ives  and poss ib ly  de f in ing  t h e  explos ives  t o  which t h e  new instrument 
would apply must be pr-epared by- t he  t echn ica l  e x p e r t s  of t he  Ad Hoc Group i n  
c o n s u l t a t i o n  with S t a t e s  and sen t  by the Council of ICAO t o  S t a t e s  a s  pa r t  of 
t h e  f i n a l  d r a f t  t o  be p r e s e n t e d  f o r  c o n s i d e r a t i o n  by t h e  d i p l o m a t i c  
conference. The Annexes would be adopted by the  conference a t  t he  same time a s  
the  Convention and would have the  same l e g a l  f o r c e  f o r  S t a t e s .  Some o r i g i n a l  
proposals  contemplated t h a t  t h e  Annexes could be l a t e r  amended by the  dec i s ion  
of a  r e p r e s e n t a t i v e  body (ETC, Council)  and t h a t  S t a t e s  would have the  r i g h t  t o  
f i l e  a  d i f f e r e n c e  aga ins t  the  new provis ions  along the  l i n e s  of t he  procedure 
under A r t i c l e  38 of t h e  Convention on I n t e r n a t i o n a l  C i v i l  Avia t ion  which 
permits  S t a t e s  t o  f i l e  a  d i f f e r e n c e  aga ins t  Standards adopted by the Council of 
ICAO. The Sub-Committee agreed t h a t  t h e  analogy with the  procedure with 
r e spec t  t o  ICAO Standards would not  be s u i t a b l e  f o r  t h e  new instrument and t h a t  
i t  was ind ispensable  t h a t  t h e  provis ions  of t h e  Annexes be appl ied  uniformly 
and un ive r sa l ly  by a l l  P a r t i e s .  Thus t h e  Sub-Committee agreed t h a t  t h e  Annexes 
should have the  fo rce  of law (un l ike  the  ICAO S tandards) .  

19. Amendment of t h e  Annexes: The Sub-Committee recognized t h a t  t he  
t echn ica l  Annexes of t he  new instrument  may r e q u i r e  review from time t o  time t o  
keep ab reas t  with t h e  technologica l  developments. The fol lowing t h r e e  
proposals  were presented f o r  cons ide ra t ion  wi th  r e spec t  t o  t he  procedure f o r  
t he  amendment of t he  Annexes: 

( a )  the  proposal  f o r  an amendment would be prepared by a  body of 
t e c h n i c a l  expe r t s  (ETC) and adopted by the  Council of ICAO; 
t h e r e a f t e r  i t  would be binding f o r  a l l  P a r t i e s ;  

( b )  t he  Annexes should be amended by a  conference which would t ake  i t s  
d e c i s i o n  by t w o - t h i r d s  m a j o r i t y  f o l l o w e d  by a c c e p t a n c e  o r  
r a t i f i c a t i o n  i f  requi red  under domestic c o n s t i t u t i o n a l  provis ions ;  
the  new instrument  may provide f o r  pe r iod ic  r e v i s i o n  by a  conference;  
t h e  formal expression of t h e  sovereign w i l l  of S t a t e s  i s  e s s e n t i a l  
f o r  any amendments; 
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( c )  t h e  proposal  would be prepared by a  body of t echn ica l  expe r t s  (ETC) 
and s e n t  t o  S t a t e s  f o r  comments; i f  no ob jec t ion  i s  rece ived ,  the  
amendment would be app l i cab le ;  i n  case  of any ob jec t ions ,  a 
d ip lomat ic  conference would be convened. 

None of t h e s e  proposals  ob ta ined  f u l l  support and the  Member of t he  United 
Kingdom presented ,  a f t e r  informal consu l t a t i ons ,  t he  fol lowing compromise 
proposal  : 

The proposal  f o r  an amendment would be prepared by a  t echn ica l  body (ETC) 
which would send i t s  r e p o r t  through the  ICAO Secre ta ry  General t o  the  
ICAO Council;  t h e  Council would c i r c u l a t e  t h e  proposal  t o  S t a t e s  f o r  
comments t o  be rece ived  wi th in  a  s p e c i f i e d  period ( say ,  90 days) .  I f  any 
S t a t e  r a i s e s  an o b j e c t i o n  t o  t he  proposed amendment, the  Council would 
r e f e r  the  mat te r  back t o  t he  t echn ica l  body f o r  recons idera t ion ;  i f  t h e r e  
a r e  no o b j e c t i o n s  o r  i f  t h e  o b j e c t i o n s  a r e  s a t i s f i e d  on f u r t h e r  
r econs ide ra t ion ,  t he  amendment would e n t e r  i n t o  f o r c e  i n  a  s p e c i f i e d  period 
of t ime; i f  t h e r e  a r e  ob jec t ions  which cannot be s a t i s f i e d ,  t h e  Council 
would convene a  d ip lomat ic  conference t o  consider  the  proposed amendment. 

While i t  was proposed t o  proceed t o  a  p r e f e r e n t i a l  i n d i c a t i v e  vo te  on the  
d i f f e r e n t  proposa ls ,  t he  Sub-Committee p re fe r r ed  t o  maintain i t s  informal 
procedure i n  search of a  consensus. The problem of amendments of t he  Annexes 
was r e f e r r e d  t o  t he  Dra f t i ng  Group with i n s t r u c t i o n s  t o  d r a f t  a  s o l u t i o n  o r  
a l t e r n a t i v e  so lu t ions .  

20. Obl iga t ions  of S t a t e s  under the  new instrum=: The Sub-committee 
recognized t h a t  the  cha rac t e r  and scope of t he  i n t e r n a t i o n a l  ob l iga t ions  t o  be - 
assumed by S t a t e s  under t he  new instrument was the  c e n t r a l  of the 
d r a f t .  Subject t o  f u r t h e r  s p e c i f i c  d r a f t i n g  the  Sub-commit t e e  agreed t h a t  the 
fundamental undertaking of S t a t e s  under the  new instrument would be t o  r e q u i r e  
wi th in  t h e i r  j u r i s d i c t i o n s  t h a t  a l l  explos ives  covered by the  new instrument 
and which a r e  manufactured o r  the  sub jec t  of any t r a n s a c t i o n  i n  t h e i r  
t e r r i t o r i e s  a r e  marked a s  prescr ibed  i n  t he  instrument .  This o b l i g a t i o n  would 
a l s o  apply t o  substances imported o r  exported. There was cons iderable  
d i scuss ion  whether t he  new instrument  should s p e c i f i c a l l y  provide t h a t  S t a t e s  
a r e  obl iged  t o  adopt c r imina l  l e g i s l a t i o n  t o  implement t h e i r  i n t e r n a t i o n a l  
o b l i g a t i o n s  i n  t he  f i e l d  of domestic j u r i s d i c t i o n ;  a  cons iderable  ma jo r i t y  of 
the  Sub-Committee agreed t h a t  t h e r e  was no need f o r  such a  c lause  and t h a t  the  
new instrument  should be a s  simple a s  poss ib l e  and leave f u l l  l a t i t u d e  t o  
S t a t e s  i n  t h e  f u l f i l m e n t  of t h e i r  i n t e r n a t i o n a l  ob l iga t ions .  Some Members 
favoured a  poss ib l e  i n c l u s i o n  of a  c l ause  according t o  which S t a t e s  would be 
obl iged  t o  inform t h e  depos i ta ry  of t h e i r  laws and r egu la t ions  which give 
e f f e c t  t o  the  new instrument  and the  depos i t a ry  would communicate such 
information pe r iod ica l ly  t o  a l l  S t a t e s  P a r t i e s .  

21. Penal provis ions  ( i n t e r n a t i o n a l  o f f ence )  : The o r i g i n a l  d r a f t s  
presented by t h e  Rapporteur and by the  Federal Republic of Germany contemplated 
the  d e f i n i t i o n  of an "offence" i n  the  new instrument and an o b l i g a t i o n  of 
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S t a t e s  t o  make punishable  by adequate  p e n a l t i e s  any unlawful conduct i n  
v i o l a t i o n  of t h e  laws and r e g u l a t i o n s  r e l a t i n g  t o  t he  requirement t h a t  a l l  
s p e c i f i e d  exp los ives  must be marked by an a d d i t i v e  t o  f a c i l i t a t e  t h e i r  
d e t e c t i o n ;  t h e  proposal  was accompanied by d e t a i l e d  p rov i s ions  on j u r i s d i c t i o n  
and e x t r a d i t i o n  modelled on t h e  t e x t  of The Hague (1970) and Montreal (1971) 
Conventions. Some Members of t h e  Sub-Committee and one Observer from an 
i n t e r n a t i o n a l  p r g a n i z a t i o n  favoured t h i s  approach. A g r e a t  m a j o r i t y  of t h e  
Sub-Committee agreed t h a t  t h e  new instrument  should - not  con ta in  any penal  
p rovis ions .  The arguments of t h e  g r e a t  ma jo r i t y  were t h a t  t h e  c e n t r e  of 
g r a v i t y  of t h e  new instrument  was i n  t h e  f i e l d  of r e g u l a t o r y  prevent ion  of 
p o s s i b l e  unlawful a c t i v i t i e s  and the  fundamental o b l i g a t i o n  of S t a t e s  should be 
t o  r e q u i r e  t h e  a d d i t i o n  of a  marking agent  t o  s p e c i f i e d  explos ives .  The new 
instrument  should no t  d e a l  with s p e c i f i c  c r imina l  a c t i v i t y  (e.g. a c t u a l  u se  of 
unmarked exp los ives )  which i s  addressed i n  o t h e r  e x i s t i n g  ins t ruments ;  t h e  
manufacturing of explos ives  i s  e s s e n t i a l l y  a  lawful  a c t i v i t y  (a l though s t r i c t l y  
r e g u l a t e d ,  monitored and supervised by State '  au thor  i t  i e s  ) ; explos ives  a r e  no t  
i nhe ren t ly  unlawful and have l e g i t i m a t e  u s e s ,  and i t  would be extremely 
d i f f i c u l t  t o  f i n d  an i n t e r n a t i o n a l l y  acceptab le  d e f i n i t i o n  of an o f f ence  
s u i t a b l e  f o r  a l l  s p e c i f i c  domestic s i t u a t i o n s .  It was be l ieved  t h a t  t h e  
d r a f t i n g  of penal  p rov i s ions  - which i n  any case a r e  no t  of c e n t r a l  importance 
t o  t h e  new instrument  - would be cumbersome, time-consuniing and d i v i s i v e  and 
would very l i k e l y  cons iderab ly  diminish t h e  chances of t h e  new instrument  
e n t e r i n g  i n t o  f o r c e  a t  an e a r l y  da te .  In  conclusion,  the  g r e a t  ma jo r i t y  of t h e  
Sub-Committee agreed t h a t  t h e  i n c l u s i o n  of penal  p rov i s ions  was n e i t h e r  
necessary  nor  d e s i r a b l e .  The mino r i t y  view was t h a t  t h e  i n c l u s i o n  of t he  penal  
p rov i s ions  would h i g h l i g h t  t h e  de te rmina t ion  of S t a t e s  t o  t a k e  f o r c e f u l  a c t i o n  
a g a i n s t  i n d i v i d u a l s  v i o l a t i n g  t h e  purpose of t h e  new instrument .  

22. E x p l o s i v e s  i n  t h e  p o s s e s s i o n  o f  m i l i t a r y ,  p o l i c e  o r  cus toms  
a u t h o r i t i e s :  The Sub-Committee c o n s i d e r e d  w h e t h e r ,  by a n a l o g y  w i t h  
A r t i c l e  3 ( a )  and ( b )  of t h e  Convention on I n t e r n a t i o n a l  C i v i l  Avia t ion ,  t h e  new 
instrument  should provide an except ion  wi th  r e s p e c t  t o  explos  ivei  i n  t h e  
possess ion  of m i l i t a r y ,  p o l i c e ,  customs o r  o t h e r  "State"  a u t h o r i t i e s .  The 
Sub-commit t e e  agreed t h a t  A r t i c l e  3 of t he  Chicago Convention had no re levance  
whatsoever i n  t h e  contex t  of t h e  p repa ra t i on  of a  new instrument  on the  marking 
of explos ives  ; t h e  Sub--Committee be l ieved  t h a t  a1  1 exp los ives  manufactured, 
imported o r  exported must be sub jec t  t o  t he  marking requirement without  any 
except ion  whatsoever,  s i n c e  o therwise  t he  very purpose of t he  new instrument  
would be s e r i o u s l y  jeopardized.  

23. Ex i s t i ng  s t o c k p i l e  of unmarked explos ives :  The Sub-committee noted 
t h a t  a t  t h e  t ime of e n t r y  i n t o  f o r c e  of t he  new instrument  l a r g e  s t o c k p i l e s  of 
unmarked explos ives  may - e x i s t .  It noted t h e  t e c h n i c a l  expe r t  op in ion  t h a t  
t h e r e  was no s u i t a b l e  and r e l i a b l e  method a v a i l a b l e  t o  mark t h e  e x i s t i n g  
explos ives  a f t e r  t h e i r  manufacture and packaging f o r  s to r age .  Although some 
Members would have p re fe r r ed  a  c l ause  i n  t h e  new instrument  t h a t  upon i t s  e n t r y  
i n t o  f o r c e  f o r  a  S t a t e  t h a t  S t a t e  would be ob l iged  t o  des t roy  t h e  e x i s t i n g  
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s tock  of unmarked explos ives  o r  e l imina te  them over a  s p e c i f i c  per iod of time 
(3  - 5 y e a r s ) ,  t he  Sub-Committee noted t h a t  such a p rov i s ion  would p l ace  an 
extremely heavy economic burden on S t a t e s  and would very l i k e l y  delay the  e n t r y  
i n t o  f o r c e  of t he  new instrument .  The Sub-Committee agreed t o  propose a  c l ause  
t h a t  each Par ty  s h a l l  e x e r c i s e  s t r i c t  con t ro l  of any remaining unmarked s tock  
t o  prevent  i t s  d i v e r s i o n  f o r  unlawful purposes. 

24. Other problems: The Sub-Committee agreed t h a t  t he  Preamble t o  the  
new instrument  should not  be d r a f t e d  a t  t h i s  s tage .  The F ina l  Clauses could 
conta in  p rov i s ions  encouraging exchange of information and o t h e r  co-operation 
between S t a t e s ,  a  c l ause  on the  se t t lement  of d i f f e r e n c e s ,  en t ry  i n t o  f o r c e ,  
and the  depos i t a ry  func t ions .  These i s s u e s  could be addressed by t h e  Legal 
Commit t e e .  
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PART I11 

DECISIONS AND CONCLUSIONS 

Draft  t e x t  

25.  During the  d e t a i l e d  d i scuss ions  repor ted  on i n  Par t  I1 of t h i s  Report 
t h e  Sub-Committee reached an agreement on fundamental p r i n c i p l e s  f o r  t he  new 
instrument.  'The t a sk  of d r a f t i n g  was r e f e r r e d  t o  a Draf t ing  Group composed of 
Members from Czechoslovakia, Federal Republic of Germany, Maur i t ius ,  Union of 
Soviet  S o c i a l i s t  Republics,  United Kingdom and United S t a t e s .  

2 5 . 1  The Draf t ing  Group met on 12 January 1990 under t he  chairmanship of 
Mr. V. Poonoosamy (Maur i t ius )  and prepared f o r  f u r t h e r  cons ide ra t ion  by the  
Sub-Committee s i x  (6) d r a f t  A r t i c l e s  r e f l e c t i n g  t h e  d e c i s i o n s  of t h e  
Sub-Committee a s  w e l l  a s  an a l t e r n a t i v e  s o l u t i o n  f o r  t he  process  of amendment 
of t h e  Annex. The t e x t  was f u r t h e r  reviewed by the  Sub-committee and the 
r e s u l t i n g  t e x t  i s  presented i n  Appendix D t o  t h i s  Report. 

25 .2  During t h e  progress  of review of t he  t e x t  prepared by the  Draf t ing  
Group t h e  Sub-Committee took the  fol lowing f u r t h e r  dec i s ions  which a r e  e i t h e r  
included i n  t h e  d r a f t  t e x t  i n  Appendix D t o  t h i s  Report o r  recorded i n  t h i s  
Report below f o r  f u r t h e r  cons idera t ion  by the  Legal Committee. 

25 .2 .1  Name of t he  Convention: The Sub-Committee agreed t h a t  t he  name of 
t h e  proposed Convention should c l e a r l y  express  i t s  bas i c  purpose a s  r e f e r r e d  t o  
i n  paragraph 15 above. 

25.2.2  Def in i t i on  of t he  explos ives :  The Sub-Committee noted an exper t  
opinion t h a t  t h e  express ion  "sheet explosives" used i n  t he  United Nations and 
ICAO Resolu t ions  and dec i s ions  i s  not  t e c h n i c a l l y  c o r r e c t  ; the  opinion was t h a t  
t h e  express ion  "sheet" explos ives  r e f e r r e d  only t o  the  phys ica l  shape of the 
explosive but not  n e c e s s a r i l y  t o  i t s  phys ica l  and chemical p rope r t i e s  which 
would r e q u i r e  marking f o r  t he  purposes of de t ec t ion ;  pending f u r t h e r  dec i s ion  
t h e  Sub-Committee agreed t o  keep the  expression "sheet" i n  square bracke ts  i n  
t he  d r a f t  t e x t .  

25 .2 .2 .1  The Sub-Committee considered,  with r e spec t  t o  d e f i n i t i o n s  of 
11 explosives",  "marking of explosives" and "de tec t ion  agent",  two d ivergent  

proposals .  One proposal  was t h a t  t he  d e f i n i t i o n s  of t hese  terms should be 
included i n  a  s epa ra t e  A r t i c l e  I of t he  d r a f t  Convention and thus be a  pa r t  of 
the  main body of t h e  Convention. The o t h e r  view was t h a t  the  d e f i n i t i o n s  
should be included i n  the  t echn ica l  Annex; t h a t  Annex would be an i n t e g r a l  pa r t  
of t he  Convention but could be made amenable t o  a  more f l e x i b l e  process  of 
amendment i n  the  l i g h t  of technologica l  developments. Since no consensus has 
been reached on these  two d ivergent  proposa ls ,  both a l t e r n a t i v e s  a r e  
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included i n  square b racke t s  i n  Appendix D of t h i s  Report f o r  f u r t h e r  
cons idera t ion  by t h e  Legal Committee. One Delegat ion wished t o  record i n  t h e  
Report a  poss ib l e  compromise which was supported by two o t h e r  de l ega t ions  
according t o  which A l t e r n a t i v e  A would con ta in  genera l  d e f i n i t i o n s  on ly ,  
whereas t h e  t e c h n i c a l  d e t a i l s  would be de l e t ed  from these  d e f i n i t i o n s  and 
r e f e r r e d  t o  i n  t h e  Annex. 

25.2.3 "Sta te  Partyt': The Sub-Commit t e e  d iscussed  whether the  proposed 
Convention should r e f e r  t o  "Contracting S ta te" ,  "Party" o r  "Sta te  Party"; i t  
agreed t h a t  i n  conformity wi th  the  Vienna Convention on the  Law of T r e a t i e s  and 
the r e c e n t  d r a f t i n g  p r a c t i c e  both i n  the  United Nations and i n  ICAO the  
re ference  should be t o  "State  Partyt t .  

25.2.4 Obl iga t ion  of S t a t e s :  The Draf t ing  Group proposed t o  formulate  the 
ob l iga t ion  of S t a t e s  i n  A r t i c l e s  I1 and I11 by a  phrase: "Each S t a t e  Par ty  
s h a l l  p r o h i b i t  . . .". Some Members bel ieved t h a t  t h e  t e x t  should read:  "Each 

1). S t a t e  Par ty  - s h a l l  t ake  such measures a s  may be necessary t o  p roh ib i t  ... , 
s ince  consensus on these  formulat ions has not  been reached,  both a l t e r n a t i v e s  
a r e  r e t a ined  i n  t he  d r a f t  i n  square bracke ts  f o r  f u r t h e r  cons idera t ion  by the  
Legal Committee. 

25.2.5 Export and impor t : The Sub-Commit t e e  agreed t h a t  the  express ions  
"export1' and "import" u s e d b y  t h e  Draf t ing  Group could be too r e s t r i c t i v e  and 
may r e q u i r e  a  s p e c i f i c  d e f i n i t i o n ;  t he  Sub-Commit t e e  agreed t o  use  i n  t he  d r a f t  
t e x t  r e f e rence  t o  "the movement i n t o  o r  out of i t s  t e r r i t o r y " ;  fur thermore,  t o  
cover any unlawful t r a d i n g  o r  t r a n s f e r s  of unmarked explos ives  w i t h i n  the  
t e r r i t o r y  of a  S t a t e ,  t he  Sub-Committee agreed t o  r e f e r  t o  "any kind of 
t r ansac t ions  involving such explosives".  

25.2.6 Ex i s t i ng  s t o c k p i l e  of unmarked explos ives :  In  conformity wi th  the  
dec i s ion  of t h e  Sub-committee (paragraph 23 above) ,  t he  Draf t ing  Group 
formulated the  o b l i g a t i o n  of S t a t e s  wi th  r e spec t  t o  e x i s t i n g  s t o c k p i l e s  a s  
I1 s t r i c t  c o n t r o l  over such unmarked explos ives  ..."; some Members p re fe r r ed  t h a t  
t h i s  o b l i g a t i o n  should be made more s p e c i f i c  and express ly  r e f e r  t o  con t ro l  
over posses s ion  of o r  t r a n s a c t i o n s  invo lv ing  such unmarked explos ives ;  
fur thermore,  t he  Sub-Commit t e e  agreed t o  inc lude  i n t o  t h e  d r a f t  t h e  r a t i o n a l e  
f o r  such c o n t r o l ,  namely, " to  prevent  t h e i r  use o r  d ive r s ion  f o r  purposes 
i ncons i s t en t  with the  o b j e c t i v e s  of t h i s  Convention". 

25.2.7 Role of t h e  ICAO Council: Although t h e  Sub-Committee agreed ( see  
paragraph 17 above) t h a t  t h e  Council of ICAO could,  i f  s o  decided by t h e  - - 
diplomatic  conference,  assume s p e c i f i c  func t ions  u n d e r - t h e  new convention, t he  
r e f e rences  t o  t he  Council of ICAO i n  A r t i c l e s  I V ,  V and V I  a r e  kept i n  square 
bracke ts .  

25.2.8 Role of o the r  i n t e r n a t i o n a l  organiza t ions :  The Sub-Committee agreed 
t o  record i t s  view t h a t  t he  United Nations,  spec i a l i zed  agencies ,  the  IAEA and - - 
o the r  o rgan iza t ions  should be encouraged t o  p a r t i c i p a t e  wi ih  observer  s t a t u s  i n  
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the  d e l i b e r a t i o n s  of t h e  Explosives Technical Commission. A l l  recommendations 
of t h e  Commission should be communicated t o  such i n t e r n a t i o n a l  o rgan iza t ions  
f o r  information and comments. A. view was a l s o  expressed t h a t  i n  the  
appointment of t he  Commission t h e  Council should a c t  i n  consu l t a t i on  with o the r  
i n t e r n a t i o n a l  o rgan iza t ions  and t h i s  ma t t e r  should be f u r t h e r  explored. The 
Sub-Committee a l s o  wished t o  record i n  the  Report f o r  poss ib l e  f u r t h e r  
cons ide ra t ion  by t h e  Legal Commit t e e  t he  view t h a t  i n t e r n a t i o n a l  o rgan iza t ions  
should be requested t o  provide information r e l evan t  f o r  t he  review of t e c h n i c a l  
developments t o  be performed by the  Commission under the  terms of A r t i c l e  V. 

25.2.9 Composition of t he  Commission: The Sub-commit t e e  agreed t h a t  t he  
Explosives Technical  Commission should be composed of expe r t s  i n  ma t t e r s  
r e l a t i n g  t o  t he  manufacture o r  d e t e c t i o n  of explos ives .  Many Members of t he  
Sub-Committee wished t o  s t i p u l a t e  express ly  t h a t  a  s u b s t a n t i a l  p ropor t ion  of 
t h e  members of t he  Commission should be appointed from S t a t e s  which a r e  major 
manufacturers of p l a s t i c  explos ives  o r  de t ec t ion  devices ;  o t h e r  Members 
bel ieved t h a t  t h e  proper r e p r e s e n t a t i o n  of a l l  r eg ions  of t he  world must not  be 
jeopardized and t h a t  an e x p l i c i t  emphasis on the  manufacturing S t a t e s  should 
not  be included i n  the  d r a f t  Convention. F i n a l l y ,  t he  Sub-Committee decided t o  
q u a l i f y ,  i n  A r t i c l e  I V  paragraph 2 t he  express ion  "experts"  by t h e  words 
"having d i r e c t  and s u b s t a n t i a l  experience ....". Some de lega t ions  expressed 
r e s e r v a t i o n s  about the d e s i r a b i l i t y  of inc luding  the  words "and subs t an t i a l " .  

25.2.10 Rules of Procedure of t he  Commission: The Sub-Committee discussed 
whether t h e  d r a f t  Convention should s t i ~ u l a t e  t h a t  i n  ma t t e r s  of substance t h e  
Commission s h a l l  decide by two-thirds ma jo r i t y ;  t h i s  po in t  was not  considered 
important by some Members of t he  Sub-Committee s ince  the  Commission would adopt 
only recommendations. One view was t h a t  by analogy with the  Cons t i t u t ion  of 
the  ICAO Legal Committee t he  Commission's Rules of Procedure may be sub jec t  t o  
approval by the  ICAO Council i n  ma t t e r s  a f f e c t i n g  r e l a t i o n s  of t he  Commission 
with o the r  bodies of t he  Organizat ion,  with S t a t e s  o r  o the r  organiza t ions .  The 
Sub-Committee discussed a t  l ength  whether t h e  Commission should adopt i t s  own 
Rules of Procedure, by what ma jo r i t y  such Rules should be adopted and whether 
they should be sub jec t  t o  approval  by another  body, e.g., t h e  Council of ICAO. 
As a  r e s u l t  of i t s  d e l i b e r a t i o n s ,  the  Sub-Committee agreed (by an  i n d i c a t i v e  
vote  of 12 aga ins t  6 )  not t o  include i n  t he  Draft  Convention any s p e c i f i c  
provis ion  on the  Rules of Procedure. It was bel ieved t h a t  t h e  procedural  
ma t t e r s  could be solved by an appropr ia te  body a f t e r  t he  e n t r y  i n t o  fo rce  of 
t he  new Convention; i f  t he  ope ra t ion  of the  Convention were t o  be placed under 
t he  auspices  of the  I n t e r n a t i o n a l  C i v i l  Aviat ion Organizat ion,  t h e r e  would be 
ample ana logies  of e x i s t i n g  Rules of Procedure, d i r e c t i v e s ,  e t c . ,  which could 
be made app l i cab le  t o  the  Explosives Technical Commission, e i t h e r  by an  
e x p l i c i t  dec i s ion  o r ,  i n  t h e  absence of such dec i s ion ,  such Rules may be used 
f o r  guidance on a l l  ma t t e r s  of procedure. 

25.2.11 Finances and se rv i ces :  Several  Members of t he  Sub-Committee wished 
t o  record t h e i r  view t h a t  it  was e s s e n t i a l  t o  cons ider  i n  due course ( a t  t he  
Legal Committee o r  d ip lomat ic  conference)  the  problems of c o s t s  which the 
ope ra t ions  of the  Commission w i l l  involve and the  s e c r e t a r i a t  s e rv i ces  f o r  the  
Commission. Some o the r  Members were of t he  view t h a t  t he re  would be no such 
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problem i n  p r a c t i c e  s i n c e  t h e  d e t e c t i o n  of e x p l o s i v e s  was a n  item of o v e r r i d i n g  
p r i o r i t y  o n  t h e  r e g u l a r  programme of  ICAO and t h e  c o s t s  and s e r v i c e s  of t h e  
mee t ings  of t h e  Commission would Le t r e a t e d  i n  t h e  same way a s  t h e  c u r r e n t  
Ad Hoc Group of  S p e c i a l i s t s  on t h e  D e t e c t i o n  of E x p l o s i v e s ,  t h a t  i s ,  a s  p a r t  of 
t h e  ongoing programme of  a v i a t i o n  s e c u r i t y .  The Sub-Committee was aware t h a t  
t h e  problem of f i n a n c e s  and s e r v i c e s  would r e q u i r e  f u r t h e r  c l a r i f i c a t i o n  and 
p r e c i s i o n  w i t h  a  view t o  e i t h e r  d e c i d i n g  t h a t  t h e  o p e r a t i o n  of  t h e  new 
Convention shou ld  be i n t e g r a t e d  i n  t h e  programme and budget of one o r g a n i z a t i o n  
(e.g.  ICAO) o r  whe the r  s e p a r a t e  i n t e r n a t i o n a l  a r rangements  would have t o  be 
made. 

25.2.12 Co-operat ion between t h e  Commission and S t a t e s :  With r e s p e c t  t o  t h e  
work of t h e  Commission on t h e  rev iew of t e c h n i c a l  developments ( A r t i c l e  V,  
paragraph 1 )  some Members of  t h e  Sub-Committee wished t o  r e c o r d  t h e i r  view t h a t  
f u r t h e r  c o n s i d e r a t i o n  by t h e  Legal  Committee was n e c e s s a r y  t o  s a f e g u a r d  f u l l  
co -opera t ion  of  S t a t e s  and i n t e r n a t i o n a l  o r g a n i z a t i o n s  t o  p r o v i d e  t h e  
a p p r o p r i a t e  i n p u t  f o r  t h e  work of t h e  Commission; i t  was b e l i e v e d  t h a t  i t  might 
be d e s i r a b l e  t o  d r a f t  a  s p e c i a l  p r o v i s i o n  concern ing  such type  of co-operat ion.  

25.2.13 Amendments of t h e  Convention and of  t h e  Annex: The Sub-Committee 
r e f e r r e d  t h i s  m a t t e r  t o  t h e  D r a f t i n g  Group f o l l o w i n g  an e x t e n s i v e  d i s c u s s i o n  
( s e e  paragraph 19 above) .  The D r a f t i n g  Group p r e s e n t e d  two a l t e r n a t i v e  
s o l u t i o n s :  A) T h i s  a l t e r n a t i v e  provided f o r  t h e  convening of a  d i p l o m a t i c  
confe rence  t o  c o n s i d e r  proposed amendments t o  t h e  Annex u n l e s s  a  s p e c i f i e d  
number of S t a t e s  P a r t i e s  n o t i f y  t h e i r  o b j e c t i o n  t o  t h e  convening of  such a  
confe rence  w i t h i n  a  p e r i o d  of  [ X I  days  a f t e r  t h e  c i r c u l a t i o n  of  t h e  proposed 
amendment. B) T h i s  a l t e r n a t i v e  proposed a  f l e x i b l e  method f o r  t h e  amendment 
of t h e  Annex: I f  t h e  proposed amendment has  n o t  been r e j e c t e d  by one o r  more 
S t a t e s  w i t h i n  a  s p e c i f i e d  t ime a f t e r  t h e  c i r c u l a t i o n  of t h e  proposed amendment, 
i t  would be deemed t o  have been a c c e p t e d  and would e n t e r  i n t o  f o r c e  i n  a  
s p e c i f i e d  t ime  t h e r e a f t e r .  Th i s  a l t e r n a t i v e  a l s o  provided f o r  c o n s u l t a t i o n s  
between t h e  S t a t e  o b j e c t i n g  t o  t h e  proposed amendment and t h e  Commission; i n  
c a s e  such c o n s u l t a t i o n s  were u n s u c c e s s f u l ,  t h e  Counci l  would convene a  
d i p l o m a t i c  c o n f e r e n c e  i f  one o r  more S t a t e s  m a i n t a i n  t h e i r  o b j e c t i o n s  t o  t h e  
proposed amendment. 

25.2.13.1 A s e p a r a t e  p r o p o s a l  was p r e s e n t e d  by t h e  Member of  t h e  Uni ted  S t a t e s  
of America. That  p r o p o s a l  provided f o r  a  s p e c i a l  procedure  f o r  t h e  amendment 
of t h e  Convent ion i t s e l f  and a  s p e c i a l  p rocedure  f o r  t h e  amendment of  t h e  
Annex. 

25.2.13.2 A f t e r  a  l e n g t h y  d i s c u s s i o n ,  t h e  m a j o r i t y  of t h e  Sub-commit t e e  agreed  
t h a t  t h e r e  was no need t o  s t i p u l a t e  i n  t h e  Convention s p e c i f i c  p r o v i s i o n s  on 
t h e  amendments of  t h e  Convent ion;  t h e  g e n e r a l  i n t e r n a t i o n a l  law of t r e a t i e s  
would a p p l y  f o r  such amendments and i t  was n o t e d  t h a t  s e v e r a l  i n t e r n a t i o n a l  
conven t ions  adop ted  under  t h e  a u s p i c e s  of ICAO had no p r o v i s i o n s  on amendment 
a l t h o u g h  one of them h a s  been amended by a  supplementary  p r o t o c o l .  

25.2.13.3 There was a  c l e a r  m a j o r i t y  f a v o u r i n g  t h e  second a l t e r n a t i v e  prepared 
by t h e  D r a f t i n g  Group which would permit  a  f l e x i b l e  and l e s s  formal  amendment 
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of t h e  t e c h n i c a l  Annex i f  such a  proposal  has not  been r e j e c t e d  by any S t a t e  o r  
by a  very l imi t ed  number of S t a t e s  wi th in  a  s p e c i f i e d  period of time. This  
s o l u t i o n  i s  embodied i n  A r t i c l e  V I  of the  d r a f t  i n  Appendix D. 

25.2.13.4 The Sub-Committee noted t h a t  the  change i n  technology of the  marking 
agents  may r e q u i r e  a  s u f f i c i e n t  lead time f o r  p r a c t i c a l  implementation and 
bel ieved t h a t  t h e  e n t r y  i n t o  fo rce  of an amendment should be s p e c i f i e d  
accordingly.  

25.2.13.5 The proposed a r t i c l e  a l s o  provides,  i n  paragraph 2, f o r  c o n s u l t a t i o n s  
between any S t a t e s  Par ty  ob jec t ing  t o  the  proposed amendments t o  t he  Annex and 
the  Commission. I n  paragraph 3 ,  t h e  d r a f t  provides f o r  t h e  convening of a  
d ip lomat ic  conference i f ,  a f t e r  consu l t a t i on  with the  Commission, one o r  more 
P a r t i e s  main ta ins  t h e i r  ob jec t ion .  Several  Members of t he  Sub-commit t e e  were 
of t h e  view t h a t  t he  number of S t a t e s  r e f e r r e d  t o  i n  paragraphs 1 and 3  of 
d r a f t  A r t i c l e  V I  should be a s  low as  poss ib le  and some Members f e l t  s t rong ly  
t h a t  one s i n g l e  S t a t e  should have the  power t o  cause the  convening of a  
d ip lomat ic  conference t o  adopt any amendments. These views were supported by 
the  argument t h a t  t h e r e  was need f o r  s t a b i l i t y  and uniformity i n  the  regime f o r  
the  marking of explos ives .  

25.2.13.6 Some Members noted t h a t  t h e r e  was need t o  spec i fy  procedural  
provis ions  f o r  t h e  diplomat i c  conference convened f o r  t he  amendment of an 
annex. I n  a  working paper  presented by the  United S t a t e s ,  such p rov i s ions  
should s t i p u l a t e  t he  ma jo r i t y  requi red  f o r  the adoption of a  dec i s ion  and t h a t  
t he  dec i s ions  of such a  conference should be binding on a l l  S t a t e s  P a r t i e s  
r e g a r d l e s s  of t h e i r  acceptance of such amendments. Some members noted t h a t  t h e  
approach s e t  f o r t h  i n  t h i s  working paper could provide a  b a s i s  f o r  d i scuss ions  
on t h i s  i s sue .  Another view was t h a t  t he re  was no need f o r  such provis ions  in  
t h e  new instrument  and t h a t  an eventua l  diplomatic  conference would dec ide  on 
such m a t t e r s  wi th in  i t s  sovereign prerogat ives .  

Conclusions 

26. The Sub-committee completed i t s  work under t h e  terms of r e f e rence  
formulated by the  Council. The subs t an t ive  d e l i b e r a t i o n s  and conclusions of 
t h e  Sub-Committee a r e  s e t  f o r t h  i n  paragraphs 8 - 25 of t h i s  Report and the  
d r a f t  t e x t  i s  presented i n  Appendix D. There i s  no need f o r  another  s e s s ion  of 
the  Sub-Committee. 

27. I n  accordance wi th  t h e  procedure approved by the  16th Session of the  
Legal Committee i n  1967 "each Sub-Committee e s t ab l i shed  ... t o  study a  d r a f t  
convention should,  a s  f a r  a s  p r a c t i c a b l e ,  include i n  i t s  r epor t  an assessment 
of t h e  measure of agreement reached and capable of being reached between S t a t e s  
upon t h e  problems under cons ide ra t ion ,  t oge the r  wi th  an express ion  of opinion 
whether t he  sub jec t  i s  r i p e  f o r  study by the  Legal Committee". The 
Sub-Committee i s  pleased t o  r e p o r t  t h a t  most of i t s  dec i s ions  were adopted by 
consensus and only some by a  c l e a r  and convincing major i ty .  Consequently, i t  
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was f e l t  t h a t  the  sub jec t  was r i p e  f o r  cons idera t ion  by the  27th Session of t h e  
Legal Committee which i s  t o  meet a t  Montreal from 27 March t o  12 A p r i l  1990. 

28. The Sub-Committee wishes t o  advise  t he  Council of ICAO t h a t  i n  i t s  
op in ion  t h e  work of t h e  Ad Hoc Group of S p e c i a l i s t s  on the  Detect ion of 
Explosives must progress  a s  qu ick ly  a s  poss ib l e  i n  o rde r  t o  produce genera l ly  
acceptab le  r e s u l t s  before a  d ip lomat ic  conference f o r  t he  adoption of the  new 
instrument  can be convened. Without a  t echn ica l  d e f i n i t i o n  of t he  explos ives  
which should be marked and of t he  acceptab le  marking agent  o r  agen t s ,  t he  
p repa ra t ion  of the  new instrument  cannot be completed. 

29. The Sub-committee e x p r e s s e d  i t s  p ro found  g r a t i t u d e  t o  
M r .  A.W.G. Kean, CBE (United Kingdom) f o r  h i s  i n s p i r i n g  work a s  Rapporteur of 
t h e  Legal Committee and f o r  h i s  va luable  con t r ibu t ion  t o  t he  Session of t he  
Sub-Commit t ee .  

30. The Observer of t he  IMO informed the  Sub-commit t e e  t h a t  t he  IMO Legal 
Committee, in September 1989, expressed i t s  w i l l i ngness  t o  consider  any 
proposal  from ICAO on l e g a l  a spec t s  of t he  marking of explos ives  f o r  
d e t e c t a b i l i t y .  The IMO Legal Committee s e s s ion  w i l l  next be held from 2 t o  
6 Apr i l  1990 and i t  would be informed of t he  developments s ince  i t s  l a s t  
s e s s ion ,  in p a r t i c u l a r  of t he  r e s u l t s  of t he  ICAO Spec ia l  Legal Sub-Committee 
on t h e  p repa ra t ion  of a  new l e g a l  instrument f o r  t he  marking of explos ives  f o r  
d e t e c t a b i l i t y .  Furthermore, t he  IMO Maritime Safe ty  Committee would consider  
the  t e c h n i c a l  impl ica t ions  of ICAO's work on t h i s  sub jec t  a t  i t s  58th Session 
t o  be held from 21 t o  25 May 1990. 
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APPESDIX C - 

REPORT OF THE RAPPORTEUR ON THE SUBJECT OF THE PREPARATION OF A NEW LEGAL 
INSTRUMENT REGARDING THE MARKING OF EXPLOSIVES FOR DETECTABILITY 

(A.W.G. Kean, CBE) 

I .  The purpose of this report is to study the "preparation of 

a new legal instrument regarding the marking of explosives for 

detectability". A rough draft is attached as a basis for 

discussion. 

2. There is to be "a new legal instrument", which is 

understood to mean a new Convention, free-standing in the sense 

that it would not take the form of an amendment to the Chicago 

Convention or of a new or amended Annex to that Convention. 

Indeed, anything dependent upon the Chicago Convention is 

unlikely to be acceptable to IN0 and other organizations 

concerned with terrorism in fields other than civil aviation, 

whose interests must be borne in mind in the preparation of a 

draft instrument. With those interests in mind, your 

rapporteur recommends that consideration should be given to 

inviting IMO and other appropriate bodies to send observers to 

participate in the work of t.he ICAO Legal Committee from an 

early stage. 

3. The scheme of the new Convention could be as follows: 

l a i  Establishment- of an Ex:-tlosivcs Technical Commission 

( E X )  whose functisn would 5e TO specify (i) the 

explosives to which ';he Convent i o a  is to apply and (ii 1 

the measures to be taken to make them detectable. 
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(b) Creation of new international offences, consisting of 

failing to take those measures or of countering their 

effect. 

(c) Provisions relating to criminal law, including 

prosecution and extradition. 

(dl An undertaking by each Contracting State to use its best 

endeavours to prevent the import into and export from 

its territory of explosives specified by the ETC but not 

complying with the measures specified by the ETC to make 

them det?ctabls, and r o  seize any such explosives found 

in its territory. 

4. The Ex~losives Technical Commission (ETC) is dealt with in 

Article 1 of the attached draft. It could consist of a small 

group of technical experts in the field of explosives, 

nominated by the Council of ICAO. 

4.1 The function of the ETC would be to specify ( i )  the 

explosives to which the Convention is to apply and (ii) the 

substances to be added for enabling them to be more easily 

detected. 

4.2 In order to keep abreast of technical developments, both 

in the concealing and detection of explosives, the ETC will be 
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required to keep the technical specifications up to date by 

revising them, if necessary, from time to time. 

5. By an "international offence" is meant an offence over 

which any State can exercise jurisdiction if it has the alleged 

offender in its custody, the classic example being maritime 

piracy. This principle has been extended to hijacking and 

other offences against the safety of aircraft by the Hague 

Convention of 1970, the Montreal Convention of 1971 and the 

Montreal Protocol of 1988. It seems clearly desirable to 

extend it also to the new offences contemplated by the proposed 

Convention. 

5.1 Another element of an international offence is that every 

State is obliged to take steps to prevent it being committed, 

and to collaborate with other States in doing so. A provision 

to this effect, modelled on Article 10.1 of the Montreal 

Convention of 1971, appears in the attached draft as Article 

2 ( 6 ) .  

5.2 The substance of the new offences will depend very much on 

the technical specifications to be produced by the ETC. The 

reasons for this are two: technical studies have not yet been 

finalized, so that technical spe-ifications could not be set 

out in the Convention even if if bas thotight desirable to do 

so; secondly, to set them out i n  the Convention would freeze 

them until the Convent:io,i c o u l 1  be amended (inevitably a 
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lengthy process involving ratification by Contracting States), 

whereas it will be necessary for the specifications to be 

quickly variable so as to keep abreast of any relevant 

technical developments. 

5.3 The adoption and amendment of a Technical Schedule by the 

ETC would not require decisions of the Council of ICAO. For 

delegation of legislative power in purely technical matters Lo 

a body of technical experts, there is an established precedent 

in the Standard contained in paragraph 2.1.1 of Annex 18 to the 

Chicago Convention, which reads as follows:- 

Each Contracting State shall take the necessary measures 

to achieve compliance with the detailed provisions 

contained in the Technical Instructions for the Safe 

Transport of Dangerous Goods by Air (Doc. 9284-~~19051, 

approved, issued and amended in accordance with the 

procedure established by the ICAO Council. 

This Standard, being part of an Annex to the Chicago 

Convention, ceases to bind a State which has filed a difference 

against it in pursuance of Article 38 of that Convention. It 

is proposed to enable States parties to the new Convention to 

file a difference against any provision of a Technical 

Schedule, thereby safeguarding the sovereignty of States and, 
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on of power to the ETC 

found in Article l(5) of 

the attached draft, and is modelled on Article 38 of the 

Chicago Convention. 

5.4 It will be observed that a positive act of acceptance of 

the Technical Schedule by the States is not required, but that 

the Technical Schedule, as from time to time amended, will be 

binding on each State unless and until it files a difference 

against the particular provision which it finds unacceptable. 

To require a positive act of acceptance would be to introducn a 

serious risk of delay. 

5.5 It will also be observed that a difference can be filed 

only against a provision or provisions of the Technical 

Schedule, and not against the provisions of the Convention 

itself. This, again, follows the model of the Chicago 

Convention. 

6. The provisions for criminal law, which include prosecution -- 
and extradition, appear in Articles 3 to 7 of the attached 

draft, which closely follow the provisions of the Hague 

Hi jacking Conv.+nti on of i 9 7 0  and tile M o n t  real Convention for 

the Suppression of U n i  ~ w f u l  A c t -  ?gqinc , t  t h e  SaTety of Civil 

Aviation, 1 9 7 1 .  T h r y  tla\.iy 5ivc.1 1-isc ii? 1.1 cilfficulty and it 

would seem unwi se : : re - o p n  -,- q F r  r .  .t't t o  improve on them 
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now. This line was adopted, after due consideration, in the 

Montreal Protocol of 1988, which added a new offence to the 

1971 Convention without interfering in any way with the 

existing provisions of that Convention relating to such matters 

as prosecution and extradition. 

7. Article 8 would require Contracting States to do their best 

to prevent the import or export of explosives which do not 

include the required additive, and to seize any such explosives 

which may be found in their territory. 

8. Article 9 provides that the Convention is not to apply to 

explosives in the possession of the military, police or customs 

authorities of a Contracting State. This is modelled on the 

usual exclusion provision of the Chicago and other civil 

aviation Conventions, which provide that the Convention does 

not apply to aircraft used in military, police or customs 

service. It appears in square brackets because your rapporteur 

has no instructions on the point. It is also for consideration 

whether the exclusion should extend to explosives in the 

possession of the military, police and customs authorities of 

non-Contracting States. 

9. Your rapporteur wishes to express his thanks to the 

Director and other members of the Legal Bureau of ICAO for the 

assistance they have given him in his study of this subject. 
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ROUGH DRAFT OF PROPOSED CONVENTION 

Article 1 

(1) There shall be established a body to be known as the 

Explosives Technical Commission (ETC) consisting of [five] 

members appointed by the Council of the International Civil 

Aviation Organisation. 

( 2 )  The persons so appointed shall a11 be expert in matters 

relating to explosives, and shall hold and vacate office in 

accordance with the instrument appointing them. 

( 3 )  It snall be the function of the ETC to prepare, keep up to 

date and make available to the Council of I C A O  a Technical 

Schedule to this Convention which shall specify - 

(i) the explosives to whicll the Schedule applies and 

iii) the substance or substances which are to be added to 

the explosives in order to render them deLectable. 

( 4 )  The ETC shall make its decisions by a vote of not less 

than [two-thirds] of i r s  mec,l\crs lpr-sent a:. tne meeting at 

which the d e c i s i o n  i s  n ~ d e . 1  

( 5 )  T h t ~  vaL ~ d i t y  an: p 1 ,  O <  th l ,  F:TC shal.1 not be 

affected by ar ,y  vacancy P -  , , np  : I m+ r ' . . , '  s *.x. hy ;.njr defect in 

the i>s i~ l t :~hcc t  of a w c v l 1 - ~ r .  
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( 6 )  The ETC shall communicate its decisions to the Council of 

ICAO, as soon as possible and the Council of XCAO shall cause 

Contracting State. 

those decisions to be communicated as soon as possible 

ilable (7) Each Contracting State shall make ava 

territory the decisons of the ETC. 

( 8 )  Any Contracting State which finds it impracticable 

to each 

its 

to give 

effect to any provision of the Technical Schedule may give 

notice accordifigly to the Council of ICAO, and shall not be 

obliged to give effect to that provision after the notice has 

been received and not withdrawn. 

( 9 )  The Council of ICAO shall inform all Contracting States of 

any notices or withdrawal of notices it may receive under the 

preceding paragraph. 

Article 2 

(1) It shall be an offence :or any person without lawful 

excuse - 

(a) to manufacture, prepare or pack any explosive unless it 

contains such substance or substances as may be specified in 

the Technical Schedule in relation to that explosive, as 

that Schedule may from time to time be amended; or 
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(b) being a person who knows or ought to know that the 

explosive does not contain the substance or substances 

specified in the Technical Schedule in relation to that 

explosive, or contains some other substance which renders 

the explosive less detectable, to sell, exchange or donate 

it or carry it or cause it to be carried in any aircraft, 

ship or other means of transport, whether or not in 

international carriage. 

( 2 )  A person also commits an offence if he - 

(a) attempts to commit either of the offences mentioned in 

paragraph (1) of this Article; or 

(b) is an accomplice of a person who commits or attempts to 

commit such an offence. 

( 3 )  Each Contracting State undertakes to make the offences 

mentioned in this Article punishable by severe penalties. 

( 4 )  Each Contracting State shall take such measures as may be 

necessary to establish its jurisdiction over the offences in 

the following cases:- 

(a) when the offerice is alleged tc have been committed in 

its territory; 
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(b) when the offence is alleged to have been committed by 

one or more of its nationals; 

(c) when the alleged offender is present in its territory 

and it does not extradite him. 

( 5 )  This Convention does not exclude any criminal jurisdiction 

exercised in accordance with national law. 

( 6 )  Contracting States shall, in accordance with international 

and national law, endeavour to take all practicable measures 

for the purpose of preventing the offences mentioned in this 

Article. 

Article 3 

( 1 )  Upon being satisfied that the circumstances so warrant, 

any Contracting State in the territory of which the offender or 

the alleged offender is present, shall take him into custady or 

take other measures to ensure his presence. The custody and 

other measures shall be as provided in the law of that State 

but may only be continued for such time as is necessary to 

enable any criminal or extradition proceedings to be 

instituted. 
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( 2 )  Such State shall immediately make a preliminary enquiry 

into the facts. 

( 3 )  Any person in custody pursuant to paragraph (1) of this 

Article shall be assisted in communicating immediately with the 

nearest appropriate representative of the State of which he is 

a national. 

( 4 )  When a State, pursuant to this Article, has taken a person 

into custody, it shall immediately notify the State of 

nationality of the detained person, and if it considers it 

advisable, any other interested States of the fact that such 

person is in custody and of the circumstances which warrant his 

detention. The State which makes the preliminary enquiry 

contemplated in paragraph ( 2 )  of this Article shall promptly 

report its findings to the said States and shall indicate 

whether it intends to exercise jurisdiction. 

Article 4  

The Contracting State in the territorv of which the 

alleged offender is found shall, it it does not extradite him, 

be obliged, without exception r~11at'soevt.r aqd whether or not the 

offence was commLtted in its ter-r1t :ory.  fo subxit the case to 

its competent authorities fc,--  ? le p11 pose of prosecution. 
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Those authorities shall take their decision in the same manner 

as in the case of any ordinary offence of a serious nature 

under the law of that State. 

Article 5 

(1) The offences shall be deemed to be included as 

extraditable offences in any extradition treaty existing 

between Contracting States. Contracting States undertake to 

include the offences as extraditable offences in every 

extradition treaty to be concluded between them. 

( 2 )  If a Contracting State which makes extradition conditional 

on the existence of a treaty receives a request for extradition 

from another Contracting State with which it has no extradition 

treaty, it nay at its option consider this Convention as the 

legal basrs for extradition in respect of the offences. 

Extradition shall be subject to the other conditions provided 

by the law of the requested State. 

( 3 )  Contracting States which do not make extradition 

conditional on the existence of a treaty shall recognize the 

offences as extraditable offences between themselves subject to 

the conditions provided by the law of the requested State. 
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( 4 )  The offences shall be treated for the purpose of 

extradition between Contracting States as if they had been 

committed not only in the place in which they occurred but also 

in the territories of the States required to establish their 

jurisdiction in accordance with Article 2 paragraph ( 4 ) .  

Article 6 

(1)  Contracting States shall afford one anotner the greatest 

measure of assistance in connection with criminal proceedings 

brought in respect of the offences mentioned in Article 2. The 

law of the State requested shall apply in all cases. 

( 2 )  The provisions of paragraph (1)  of this Article shall not 

affect obligations under any other treaty, bi lateral or 

multilateral, which governs or will govern, in whole or in 

part, mutual assistance in criminal matters. 

Article 7 
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(a) the circumstances of the offence, being an offence 

mentioned in Article 2; 

(b) the measures taken in relation to the offender or the 

alleged offender, and, in particular, the results of any 

extradition proceedings or other legal proceedings. 

Article 8 

Each Contracting State undertakes to 

prevent the import into or export 

use its best endeavours to 

from its territory of any 

expLosive in respect of which there is reason to believe the 

relevant requirements specified in the Technical Schedule have 

not been complied with, and to seize any such explosives found 

in its territory. 

Article 9 

[~othing in this Convention shall apply to explosives in the 

possession of the military, customs or police authorities [of a 

Contracting State.]] 

[~ormal clauses to be prepared later.] 

- - - - - - - -  
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APPENDIX D -- 

DRAFT TEXT PREPARED BY THE SUB-COMMITTEE 

DRAFT CONVENTION ON THE MARKING OF [PLASTIC AND SHEET1 EXPLOSIVES 
FOR THE PURPOSE OF DETECTION 

[PREAMBLE] 

[ 
ALTERNATIVE A 

ARTICLE I 

For t h e  purposes of t h i s  Convent ion: 

1. "Explosives" means those  mal leab le  o r  f l e x i b l e  explos ives  con ta in ing  a  
binder  m a t e r i a l  and formulated with one o r  more i nd iv idua l  h igh  explos ive  
subs tances  having very low vapour p re s su re s  (RDX, PETN, EMX and o t h e r s ) .  

2. "Marking of Explosives" means in t roduc ing  i n t o  an explos ive  an  a d d i t i o n a l  
component which vapor i ze s ,  r ende r ing  t h e  explos ive  d e t e c t a b l e  by gas a n a l y s i s  
methods. 

3. "Detect ion  agent"  means a  substance having s u f f i c i e n t  vapour p re s su re ,  
which i s  introduced i n t o  an explos ive  a s  an a d d i t i o n a l  component t o  render  i t  
d e t e c t a b l e  by gas a n a l y s i s  methods. 

ARTICLE IA 

Each S t a t e  Par ty  s h a l l  [ p r o h i b i t ]  [ t a k e  such measures a s  may be necessary t o  
p r o h i b i t ]  t h e  manufacture i n  i t s  t e r r i t o r y  of explos ives  u n l e s s  they a r e  marked 
[wi th  a  d e t e c t i o n  agent  ] i n  accordance with t h e  A ~ n e x  t o  t h i s  Convention, [ s o  
a s  t o  ensure t h e i r  d e t e c t a b i l i t y ] .  

I 
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ALTERNATIVE B 

ARTICLE I 

Each S t a t e  Par ty  t o  t h i s  Convention s h a l l  [ p r o h i b i t ]  [ t a k e  such measures a s  may 
be necessary.  t o  p r o h i b i t l  t h e  manufacture i n  i t s  t e r r i t o r y  of t he  types of 
explosives def ined  i n  the  Annex t o  t h i s  Convention, [commonly known a s  p l a s t i c  
and s h e e t  exp los ives ]  un le s s  they a r e  marked with a d e t e c t i o n  agent  s p e c i f i e d  
i n  t he  Annex, [ so  a s  t o  ensure t h e i r  d e t e c t a b i l i t y l .  

I 

ARTICLE 11 

Each S t a t e  Par ty  s h a l l  [ p r o h i b i t l  [ t a k e  such measures a s  may be necessary t o  
p r o h i b i t l  t h e  movement i n t o  o r  out of i t s  t e r r i t o r y  of explos ives  which a r e  not  
marked i n  conformity with A r t i c l e  I a s  we l l  a s  any t r a n s a c t i o n  involving such 
explosives w i th in  i t s  t e r r i t o r y  un le s s  such t r a n s a c t i o n  i s  au thor ized  by 
na t iona l  law cons i s t en t  with the  ob jec t ives  of t h i s  Convention. 

ARTICLE 111 

Each S t a t e  Par ty  s h a l l  exe rc i se  s t r i c t  con t ro l  over [ t h e  possession of o r  
t r ansac t ions  involv ing]  such unmarked explos ives  which have been manufactured 
i n  o r  brought i n t o  i t s  t e r r i t o r y  p r i o r  t o  t he  e n t r y  i n t o  f o r c e  of t h i s  
Convention i n  r e spec t  of t h a t  S t a t e  so  a s  t o  prevent t h e i r  d ive r s ion  o r  use f o r  
purposes i ncons i s t en t  with the o b j e c t i v e s  of t h i s  Convention. 

ARTICLE IV 

1. There s h a l l  be e s t ab l i shed  an Explosives Technical Commission ( h e r e i n a f t e r  
r e f e r r ed  t o  a s  "the Commission") c o n s i s t i n g  of [ f i f t e e n ]  members appointed [by 
the Council of t he  I n t e r n a t i o n a l  C i v i l  Aviat ion Organization1 from among 
persons nominated by S t a t e s  p a r t i e s  t o  t h i s  Convention. 

2. The members of t h e  Commission s h a l l  be expe r t s  having d i r e c t  and 
s u b s t a n t i a l  experience i n  ma t t e r s  r e l a t i n g  t o  t h e  manufacture o r  d e t e c t i o n  of 
explos ives  . 
3. Members of t he  Commission s h a l l  se rve  f o r  a per iod of t h r e e  year8 and s h a l l  
be e l i g i b l e  f o r  re-appointment. 

4. The Commission s h a l l  normally hold an annual s e s s ion  [ a t  t h e  Beadquarters 
of t h e  I n t e r n a t i o n a l  C i v i l  Aviat ion Organizat ion] .  Addit ional  s e s s ions  may be 
he ld ,  i f  necessary. 
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ARTICLE V 

1. The Commission shall review technical developments relating to the 
manufacture, marking and detection of explosives. 

2. The Commission, [through the Council of the International Civil Aviation 
Organizationl shall report its findings to the States parties and International 
Organizations concerned. 

3. The Commission [through the Council of the International Civil Aviation 
Organizationl may propose to the States parties amendments to the Annex to this 
Conveniiion. The Commission shall endeavour to take its decisions on the 
proposals for amendments by consensus. [In the a b ~ ~ n c e  of consensus the 
Commission shall take such decisions by a two-thirds majority vote of its 
members I . 

ARTICLE VI 

1. If the proposed amendment(s) [has] [have] not been rejected by 
[any State Party] [ x  States Parties] within [XI days after the proposed 
amendment(s) [has] [have] been circulated, it shall be deemed to have been 
accepted and shall enter into force [XI days thereafter. 

2. [The Council of the International Civil Aviation Organizationl shall invite 
any State Party which objects to the proposed amendment(s1 to the Annex to this 
Convention to consult with the Cornniission. 

3. [The Council of the International Civil Aviation Organizationl shall 
convene a diplomatic conference if, after consultation with the Commission, 
[a State Party] [x States Parties] maintain(s1 [its] [their] objection. 

- END - 
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O r g a n i z a t i o n  of t h e  Meeting 

LEGAL COMMITTEE - 27TH SESSION 

REPORT 
ON THE WORK OF THE LEGAL COMMITTEE 

DURING ITS 27TH SESSION 

Mont rea l ,  27 March - 1 2  A p r i l  1990 

P l a c e  and D u r a t i o n  

1. The 27 th  S e s s i o n  of t h e  Legal Committee was h e l d  a t  Montreal  from 
27 March t o  1 2  A p r i l  1990. D r .  A. S c i o l l a  Lagrange ( I t a l y ) ,  Chairman of t h e  
Legal  Committee, p r e s i d e d  o v e r  t h e  F i r s t  t o  t h e  S i x t e e n t h  Meet ings;  t h e r e a f t e r ,  
M r .  S  .M. Anwar ( P a k i s t a n ) ,  Vice-chairman of t h e  Leqal  Committee, p r e s i d e d  o v e r  
t h e  remainder  of t h e  S e s s i o n .  

Opening Addres s 

2. The P r e s i d e n t  of t h e  Counc i l ,  D r .  Assad K o t a i t  e ,  welcomed Delega tes  
t o  t h e  27th  S e s s i o n  of t h e  Committee and reminded them t h a t  f o l l o w i n g  t h e  
PAN AM F l i g h t  103 d i s a s t e r  i n  December 1988, t h e  Counci l  i n  June  1989 inc luded  
t h e  s u b j e c t  of t h e  marking of e x p l o s i v e s  f o r  d e t e c t a b i l i t y  i n  t h e  work 
prorgramme of t h e  Committee w i t h  t h e  h i 3 h e s t  and o v e r r i d i n g  p r i o r i t y .  He 
r e c a l l e d  t h a t  t h e  27th  S e s s i o n  of t h e  Assembly i n  R e s o l u t i o n  A27-8 c a l l e d  upon 
t h e  Counci l  t o  convene a  meet ing of t h e  Legal Committee t o  p r e p a r e  a  d r a f t  
i n t e r n a t i o n a l  ins t rument  on t h e  s u b j e c t ,  and t h a t  a  Lega l  Sub-committee which 
met i n  Montreal  from 9  t o  19 January 1990 had d r a f t e d  a  t e x t  f o r  t h e  
c o n s i d e r a t i o n  of t h e  Committee. He po in ted  ou t  t h a t  t h i s  work being under taken  
by ICAO had r e t a i n e d  t h e  a t t e n t i o n  of t h e  e n t i r e  Uni ted Nat ions  System 
( a s  r e f l e c t e d  by Uni ted Nat ions  S e c u r i t y  Counci l  R e s o l u t i o n  635 and General  
Assembly R e s o l u t i o n  44/29)  and t h e  i n t e r n a t i o n a l  community a s  a  whole. I n  
c o n c l u s i o n ,  t h e  P r e s i d e n t  s a i d  t h a t  t h e  Counci l  expec ted  t h a t  d u r i n g  t h i s  
S e s s i o n  t h e  Committee would f i n a l i z e  a  d r a f t  ins t rument  r i p e  f o r  p r e s e n t a t i o n  
t o  a  d i p l o m a t i c  conEerence t o  be convened i n  t h e  n e a r  f u t u r e ,  and t h a t  he hoped 
t h a t  t h e  Committee would a l s o  f i n d  t h e  t ime t o  a d d r e s s  t h e  o t h e r  items which 
a r e  on i t s  work programme. 

2.1 The S e c r e t a r y  G e n e r a l ,  D r .  S.S. Sidhu,  welcomed t h e  D e l e g a t i o n s  and 
r e c a l l e d  t h a t  o v e r  t h e  y e a r s  o u t s t a n d i n g  l ead ing  e x p e r t s  of C o n t r a c t i n g  S t a t e s  
had p a r t i c i p a t e d  i n  t h e  work of t h e  Legal Commit t e e  whose achievements  i n  t h e  
f i e l d  of c o d i f i c a t i o n  of i n t e r n a t i o n a l  law were a  m a t t e r  of c o n s i d e r a b l e  p r i d e  
and s a t i s f a c t i o n  f o r  t h e  O r g a n i z a t i o n .  He s t r e s s e d  t h e  importance of t h e  t a s k  
ass igned  t o  t h e  Committee i n  l i g h t  of t h e  Uni ted Nat ions  R e s o l u t i o n s  i n  1989 
and Assembly Resolut  i o n  A27-8. 

Aqend a  and Working Arrang emen t s  

3 .  The f i n a l  agenda of t h e  S e s s i o n  adopted a t  t h e  F i r s t  Meeting is 
p resen ted  in  Attachment A h e r e t o .  
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4 .  The documents  and working  p a p e r s  c o n s i d e r e d  by t h e  Committee a r e  
l i s t e d  by agenda  i t e m s  in  A t t achmen t  B t o  t h i s  R e p o r t .  

5 .  The a c t i o n  t a k e n  by t h e  Committee i n  r e s p e c t  of e a c h  item is r e p o r t e d  
on s e p a r a t e l y  i n  t h e  R e p o r t .  The m a t e r i a l  is a r r a n g e d  a c c o r d i n g  t o  t h e  
n u m e r i c a l  s equence  of  t h e  agenda  i t e m s  c o n s i d e r e d  by t h e  Commit t e e .  

Meet i n q s  

6 .  The Committee h e l d  23 Mee t ings ;  a l l  Mee t ings  were  h e l d  i n  open 
s e s s i o n .  

7 .  The S e c r e t a r y  of  t h e  Committee was D r .  M. M i l d e ,  D i r e c t o r  o f  t h e  
L e g a l  Bureau of ICAO, t h e  Deputy S e c r e t a r y  was D r .  M .  P o u r c e l e t ,  P r i n c i p a l  
Legal  O f f i c e r ,  and A s s i s t a n t  S e c r e t a r i e s  were  Mr. G.M. Kakkar ,  Legal  O f f i c e r ,  
and Mr. J.V. A u g u s t i n ,  A s s o c i a t e  L e g a l  O f f i c e r ;  o t h e r  o f f i c i a l s  of  t h e  
O r g a n i z a t i o n  a l s o  p r o v i d e d  s e r v i c e s  f o r  t h e  Committee.  

R e p r e s e n t a t i o n  of S t a t e s  and I n t e r n a t i o n a l  O r g a n i z a t i o n s  

8. S i x t y - s e v e n  C o n t r a c t i n g  S t a t e s ,  1 n o n - C o n t r a c t i n g  S t a t e  a n d  
5 i n t e r n a t i o n a l  o r g a n i z a t i o n s  were  r e p r e s e n t e d  a t  t h i s  S e s s i o n  of t h e  Lega l  
Commit t e e .  The names of t h e  r e p r e s e n t a t i v e s  and o b s e r v e r s  a p p e a r  i n  
At tachment  C t o  t h i s  R e p o r t .  

Reco rds  of  P r o c e e d i n g s  

9.  The Committee d e c i d e d  t h a t  i n  a p p l i c a t i o n  of Rule 45 of i t s  Ru le s  of 
P r o c e d u r e ,  t h e  m i n u t e s  of t h e  2 7 t h  S e s s i o n  need n o t  be p r e p a r e d ;  t h i s  d e c i s i o n  
was t a k e n  t o  respond i n  a  c o n s t r u c t i v e  manner t o  t h e  c u r r e n t  f i n a n c i a l  
s i t u a t i o n  of t h e  O r g a n i z a t i o n .  
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Agenda Item 2: Report  of t h e  S e c r e t a r i a t  

2: 1 The Committee no ted  LC/27-WP/2 p r e s e n t e d  by t h e  S e c r e t a r i a t .  The 
purpose  of t h a t  paper  was t o  draw t h e  a t t e n t i o n  of t h e  Committee t o  t h e  e v e n t s  
and a c t i v i t i e s  i n  t h e  l e g a l  f i e l d  of ICAO s i n c e  t h e  26th  S e s s i o n  of t h e  
Committee h e l d  i n  1987. 

2: 2  The Committee noted t h a t  t h e  work programme of t h e  Legal  Committee 
had been reviewed and amended by t h e  ICAO Counc i l  on 29 June  1988 and on 
3 March 1 9 8 9  t o  i n c l u d e ,  i n  p a r t i c u l a r ,  two new s u b j e c t s ,  n a m e l y :  
" I n s t i t u t i o n a l  and l e g a l  a s p e c t s  of t h e  F u t u r e  A i r  N a v i g a t i o n  Systems" and 
"Legal a s p e c t s  of t h e  g l o b a l  a i r -ground  communication^'^. Fur the rmore ,  on 
29 June 1989, t h e  C o u n c i l ,  having cons ide red  t h e  Repor t  by t h e  Chairman of t h e  
Committee on Unlawful I n t e r f e r e n c e  on t h e  Report  of t h e  Ad Hoc Group of 
S p e c i a l i s t s  on t h e  D e t e c t i o n  of E x p l o s i v e s ,  dec ided  t o  i n c l u d e  i n  t h e  G e n e r a l  
Work Programme of t h e  Legal  Committee, w i t h  t h e  h i g h e s t  and o v e r r i d i n g  
p r i o r i t y  , t h e  s u b j e c t  : " P r e p a r a t i o n  of a new l e g a l  i n s t r u m e n t  r e g a r d i n g  t h e  
marking of e x p l o s i v e s  f o r  d e t e c t a b i l i t y " .  

2: 3 The Committee n o t e d  t h a t  t h e  27th S e s s i o n  of t h e  Assembly added t o  
t h e  work programme of t h e  Legal  Committee t h e  item: "Act ion t o  e x p e d i t e  
r a t i f i c a t i o n  of Mont rea l  P r o t o c o l s  Nos. 3 and 4 of t h e  'Warsaw System'" and 
d e l e t e d  from t h e  work programme t h e  item: " P r e p a r a t i o n  of a  d r a f t  i n s t r u m e n t  on 
t h e  i n t e r c e p t  ion of c i v i l  a i r c r a f t " .  

2  : 4 The Committee a l s o  noted t h e  a c t i o n s  t a k e n  by t h e  Chairman of t h e  
Legal  Committee i n  l i g h t  of t h e  Counc i l  d e c i s i o n  and Assembly R e s o l u t i o n  A27-8, 
i n  p a r t i c u l a r  t h e  convening of t h e  s p e c i a l  Sub-Committee on t h e  P r e p a r a t i o n  of 
a  New Legal  I n s t r u m e n t  Regarding t h e  Marking of E x p l o s i v e s  f o r  D e t e c t a b  i l i t y  , 
and t h e  appo in tment ,  under  t h e  Rules  of P rocedure  of t h e  Legal  Committee, of a  
Rappor teur ,  Mr. A.W.G. Kean, CBE (Uni ted  Kingdom). M r .  Kean p repared  a  r e p o r t  
on t h e  above-mentioned s u b j e c t ,  which se rved  a s  t h e  b a s i s  f o r  t h e  c o n s i d e r a t i o n  
of t h e  Sub-Committee t h a t  met a t  Mont rea l  from 9  - 19 J a n u a r y  1990. 

2: 5 I n  a d d i t i o n ,  t h e  Committee took n o t e  of t h e  d e c i s i o n  of t h e  
27th  S e s s i o n  of t h e  Assembly t h a t  t h e  S e c r e t a r y  Genera l  should  c o n t i n u e  t o  
moni to r  t h e  work of t h e  United Na t ions  Committee on t h e  P e a c e f u l  Uses of Oute r  
Space (UNCOPUOS) and shou ld  b r i n g  t o  t h e  a t t e n t i o n  of t h e  Counc i l  a p p r o p r i a t e  
s u b j e c t s  r e q u i r i n g  s t u d y  by t h e  Legal  Commit t e e  wi thou t  d u p l i c a t i n g  t h e  work of 
UNCOPUOS . 
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Agenda Item 3:  P r e p a r a t i o n  of a  new l e g a l  i n s t r u m e n t  r e g a r d i n g  t h e  marking of 
e x p l o s i v e s  f o r  d e t e c t a b i l i t y  

A.  H i s t o r i c a l  background 

3:  1  On 3 0  January  1989,  t h e  Counc i l  c o n s i d e r e d  t h e  Report  of t h e  Chairman 
of t h e  Committee on Unlawful I n t e r f e r e n c e  e n t i t l e d  "Repor ts  on a c t s  of u n l a w f u l  
i n t e r f e r e n c e  i n  1988 (PAN AM 103 i n c i d e n t ) "  and dec ided  t o  e s t a b l i s h  a n  Ad HOC 
Group of S p e c i a l i s t s  on t h e  D e t e c t i o n  of E x p l o s i v e s .  The C o u n c i l ,  on 
16 February  1989,  adopted a  R e s o l u t i o n  which "u rges  member S t a t e s  t o  e x p e d i t e ,  
i n  t h e  l i g h t  of Assembly R e s o l u t i o n  A26-7, App. C r e s e a r c h  and development on 
d e t e c t i o n  of e x p l o s i v e s  and on s e c u r i t y  equipment ,  t o  c o n t i n u e  t o  exchange such 
i n f o r m a t i o n  and t o  c o n s i d e r  how t o  a c h i e v e  an i n t e r n a t i o n a l  regime f o r  t h e  
marking of  e x p l o s i v e s  f o r  t h e  purposes  of d e t e c t i o n " .  The Ad Hoc Group met a t  
Montreal  from 6  t o  10  March 1989 and t h e  Counc i l  r e f e r r e d  i t s  Repor t  t o  t h e  
Committee on Unlawful I n t e r f e r e n c e  f o r  review i n  May 1989. The Committee a l s o  
s u b s e q u e n t l y  c o n s i d e r e d  a  p r o p o s a l  f o r  t h e  development of a  new l e g a l  
ins t rument  r e g a r d i n g  t h e  marking of e x p l o s i v e s  f o r  d e t e c t a b i l i t y  p r e s e n t e d  by 
t h e  Uni ted  Kingdom and Czechos lovak ia .  Fur the rmore ,  on 14 June  1989, t h e  
United Na t ions  S e c u r i t y  Counc i l  adopted unanimously R e s o l u t i o n  635 which "u rges  
ICAO t o  i n t e n s i f y  i t s  work aimed a t  p r e v e n t i n g  a l l  a c t s  of t e r r o r i s m  a g a i n s t  
i n t e r n a t i o n a l  c i v i l  a v i a t i o n ,  and i n  p a r t i c u l a r  i t s  work o n  d e v i s i n g  a n  
i n t e r n a t i o n a l  regime f o r  t h e  marking of p l a s t i c  o r  s h e e t  e x p l o s i v e s  f o r  t h e  
purpose  of d e t e c t i o n " .  On 29 June  1989,  t h e  Counc i l  c o n s i d e r e d  t h e  Repor t  by 
t h e  Chairman of t h e  Committee on Unlawful I n t e r f e r e n c e  on t h e  Repor t  of t h e  
Ad Hoc Group of S p e c i a l i s t s  on t h e  D e t e c t i o n  of E x p l o s i v e s  and dec ided  t o  
i n c l u d e  i n  t h e  Genera l  Work Programme of t h e  Legal  Committee w i t h  t h e  h i g h e s t  
and o v e r r i d i n g  p r i o r i t y  , t h e  s u b j e c t  : " P r e p a r a t i o n  of a  new l e g a l  ins t rument  
r e g a r d i n g  t h e  marking of e x p l o s i v e s  f o r  d e t e c t a b i l i t y " .  The Counc i l  a l s o  
dec ided  t o  seek  t h e  endorsement of t h e  27th  S e s s i o n  of t h e  Assembly w i t h  
r e s p e c t  t o  t h i s  s u b j e c t  and t o  inform t h e  United N a t i o n s  and o t h e r  r e l a t e d  
o r g a n i z a t i o n s  of t h e  ICAO a c t i o n .  

3:  2  I n  accordance  w i t h  Rule 17 of t h e  Rules  of P rocedure  of t h e  Legal  
Commit t e e ,  t h e  Chairman of t h e  Legal  Commit t e e  a p p o i n t e d  a  Rappor teur  
( M r .  A.W.G. Kean, CBE, United Kingdom). 

3  : 3  During t h e  27th  S e s s i o n  of t h e  Assembly (September - October  1 9 8 9 ) ,  
t h e  De lega t  i o n s  of  Czechos lovak ia  and t h e  United Kingdom p r e s e n t e d  t o  t h e  
Execu t ive  Committee paper  A27-WP/115, ~ X / 3 7  which c o n t a i n e d  a  d r a f t  R e s o l u t i o n  
on t h e  marking of p l a s t i c  and s h e e t  e x p l o s i v e s  f o r  t h e  purpose  of d e t e c t i o n ;  
t h e  Execu t ive  Committee recommended t o  t h e  P l e n a r y  t h e  a d o p t i o n  of  t h a t  
R e s o l u t i o n .  R e s o l u t i o n  A27-8 was adopted unanimously by t h e  Assembly and i t s  
l a s t  Reso lv ing  C l a u s e  c a l l e d  upon t h e  Counc i l  " t o  convene a  meeting of t h e  
Legal  Committee, i f  p o s s i b l e  i n  t h e  f i r s t  h a l f  of 1990,  t o  p r e p a r e  a  d r a f t  
i n t e r n a t i o n a l  ins t rument  f o r  t h i s  purpose ,  w i t h  a  view t o  i t s  a d o p t i o n  a t  a  
d i p l o m a t i c  c o n f e r e n c e  a s  soon a s  p r a c t i c a b l e  t h e r e a f t e r  i n  accordance  w i t h  t h e  
ICAO p rocedures  s e t  ou t  i n  Assembly R e s o l u t i o n  A7-6". When rev iewing  t h e  work 
programme of t h e  Legal  Committee, t h e  Legal  Commission agreed  t h a t  t h e  h i g h e s t  
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p r i o r i t y  should  be accorded t o  t h e  s u b j e c t :  " P r e p a r a t i o n  of a  new l e g a l  
ins t rument  r e g a r d i n g  t h e  marking of e x p l o s i v e s  f o r  d e t e c t a b i l i t y " .  

Act ion  of t h e  Counci l  

3 :4  During i t s  128th  S e s s i o n ,  on 15  November 1989,  t h e  Counci l  of I C A O  
approved t h e  Genera l  Work Programme of t h e  Legal  Committee and dec ided  t o  
convene,  from 9  t o  19 January 1990, a  s p e c i a l  Sub-Commit t e e  of t h e  Legal  
Committee, t h e  terms of r e f e r e n c e  of which were: "To s tudy i n  t h e  l i g h t  of t h e  
Counci l  d e c i s i o n  of 29 June  1989 and Assembly R e s o l u t i o n  A27-8, a s  w e l l  a s  i n  
t h e  l i g h t  of t h e  Rappor teur ' s  Repor t ,  t h e  s u b j e c t  of a  d r a f t  ins t rument  
r e l a t i n g  t o  t h e  marking of e x p l o s i v e s  f o r  d e t e c t a b i l i t y ,  and t o  p r e p a r e  a  d r a f t  
ins t rument  f o r  f u r t h e r  c o n s i d e r a t i o n  by t h e  27th S e s s i o n  of t h e  Legal  
Committee". The Counci l  a l s o  dec ided  t o  convene t h e  27th  Sess ion  of t h e  Legal  
Committee from 27 March t o  12 A p r i l  1990 wi th  t h i s  s u b j e c t  a s  the  main agenda 
i tem.  

United Nat ions  General  Assembly R e s o l u t i o n  44/29 

3:5  On 4  December 1989, t h e  U N  Genera l  Assembly adopted R e s o l u t i o n  44/29 
which,  i n t e r  a l i a ,  "Urges t h e  I n t e r n a t i o n a l  C i v i l  Avia t ion  Orqanizat  i o n  t o  
i n t e n s i f y  i t s  work on d e v i s i n g  an i n t e r n a t i o n a l  regime f o r  t h e  marking of 
p l a s t  i c  o r  shee t  e x p l o s i v e s  f o r  t h e  purpose  of d e t e c t  ion". 

S p e c i a l  Sub-Commit t e e  of t h e  Legal  Commit t e e  

3  : 6 The Sub-committee c o n s i d e r e d  t h e  s u b j e c t  on t h e  b a s i s  of t h e  
Rappor teur  ' s  Repor t .  A s  a  r e s u l t  of i t s  d e l i b e r a t i o n s ,  t h e  Sub-Commit t e e  
prepared a  d r a f t  t e x t  f o r  c o n s i d e r a t i o n  by t h e  Legal  Committee. The 
Sub-Commit t ee  concluded t h a t  i n  view of t h e  unanimously expressed p o l i t  i c a l  
w i l l  of S t a t e s  i n  Reso lu t ion  A27-8, i n  t h e  l i g h t  of t h e  f u l l  suppor t  g i v e n  by 
t h e  Uni ted  Nat ions  and by t h e  ICAO Counci l  t o  t h i s  i n i t i a t i v e ,  and i n  t h e  l i g h t  
of t h e  work ach ieved  by i t ,  t h e  s u b j e c t  was r i p e  f o r  c o n s i d e r a t i o n  by t h e  
2 7 t h  S e s s i o n  o f  t h e  L e q a l  C o m m i t t e e .  D u r i n g  i t s  1 2 9 t h  S e s s i o n ,  o n  
25 January  1990, t h e  Counci l  n o t e d  t h e  Report of t h e  s p e c i a l  Sub-Committee. 

B .  Report of t h e  S p e c i a l  Sub-Commit t e e  

3  : 7 M r .  C. de  l a  V e r p i l l i e r e  ( F r a n c e ) ,  i n  h i s  c a p a c i t y  a s  Chairman of t h e  
s p e c i a l  Sub-Committee, in t roduced  t h e  Report  of t h e  Sub-Comnrit t e e  (LC/SC-MEX) . 
The Report of t h e  Rappor teur ,  M r .  A.W.G. Kean, c o n s t i t u t e d  t h e  b a s i s  f o r  t h e  
d i s c u s s  ions  of t h e  Sub-Commit t e e  which addressed  t h e  fo l lowing  i s s u e s :  form of 
t h e  new i n s t r u m e n t ,  d e f i n i t i o n  of e x p l o s i v e s ,  t h e  s t a t u s  of t h e  E x p l o s i v e s  
Techn ica l  Commission (ETC), l e g a l  s t a t u s  of t h e  Annexes t o  t h e  new ins t rument  
and amendments t h e r e t o ,  o b l i g a t i o n s  of S t a t e s ,  p e n a l  p r o v i s i o n s ,  e x p l o s i v e s  i n  
t h e  p o s s e s s i o n  of m i l i t a r y ,  p o l i c e  o r  customs a u t h o r i t i e s ,  and e x i s t i n s  
s t o c k p i l e s  of unmarked e x p l o s i v e s .  

3 :8  With r e s p e c t  t o  t h e  o v e r a l l  format of t h e  i n s t r u m e n t ,  he s t a t e d  t h a t  
a l though  some Delegat  ions  favoured an ins t rument  c o n t a i n i n g  penal  p r o v i s i o n s  on 
j u r i s d i c t i o n ,  p rosecu t  i o n ,  p e n a l t i e s  and e x t r a d i t i o n  modelled on the  t e x t s  of 
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The Hague ( 1970) and Montreal  ( 1971 ) Convent i o n s ,  an  overwhelming m a j o r i t y  d i d  
n o t  a q r e e  w i t h  t h e  i n c l u s i o n  of pena l  p r o v i s i o n s  and favoured an ins t rument  
which would impose o b l i g a t i o n s  on S t a t e s  o n l y  w i t h  r e s p e c t  t o  t h e  marking of 
e x p l o s i v e s .  He p o i n t e d  o u t  t h a t  t h e  Sub-Committee agreed  t h a t  t h e  new 
ins t rument  should  apply  t o  t h e  e x p l o s i v e s  i n  t h e  p o s s e s s i o n  of m i l i t a r y  and 
p o l i c e  a u t h o r i t i e s .  There  was a l s o  agreement on t h e  e s t a b l i s h m e n t  of a  system 
t o  moni tor  and c o n t r o l  e x i s t i n g  s t o c k s  of e x p l o s i v e s .  He f u r t h e r  i n d i c a t e d  
t h a t  i t  was agreed t h a t  t h e r e  was a  need f o r  t h e  e s t a b l i s h m e n t  of a  t e c h n i c a l  
body composed of e x p e r t s  whose t a s k  would be t o  u p d a t e  t h e  t e c h n i c a l  Annexes; 
t h e  m a j o r i t y  of t h e  Sub-Commit t e e  was of t h e  view t h a t  t h e  ICAO Counc i l  could  
p lay  an impor tan t  r o l e  i n  t h e  implementat ion of t h e  new system by, i n t e r  a l i a ,  
a p p o i n t i n g  t h e  e x p e r t s  and p a r t i c i p a t i n g  i n  t h e  amendment p rocedure  t o  t h e  
Convention and i t s  Annexes. However, he  informed t h e  Commit t e e  t h a t  t h e  
Sub-Committee d i d  n o t  r e a c h  any c l e a r  conc lus ion  on two s p e c i f i c  i s s u e s ,  
namely, t h e  l o c a t i o n  of t h e  d e f i n i t i o n s  i n  t h e  ins t rument  and t h e  p rocedure  f o r  
amendment t o  t h e  Convent ion and i t s  Annexes; some members were of t h e  view t h a t  
t h e  d e f i n i t i o n  of e x p l o s i v e s  shou ld  be con ta ined  i n  t h e  Convention w i t h  t h e  
unders tand ing  t h a t  t h e  Convention and i t s  Annexes could  be amended o n l y  by a  
d i p l o m a t i c  c o n f e r e n c e ,  w h i l e  o t h e r  members expressed  p r e f e r e n c e  f o r  t h e  
d e f i n i t i o n s  be ing  p laced  i n  t h e  Annexes which could  be amended on t h e  b a s i s  of 
p r o p o s a l s  fo rmula ted  by t h e  Explos ives  Techn ica l  Commission pursuan t  t o  a  
p rocedure  t h a t  would i n v o l v e  t h e  ICAO Counci l .  He drew a t t e n t i o n  t o  some 
p r o v i s i o n s  i n  t h e  d r a f t  ins t rument  which were l e f t  i n  s q u a r e  b r a c k e t s  f o r  
f u r t h e r  c o n s i d e r a t i o n  by t h e  Legal  Committee. F i n a l l y ,  he  r e c a l l e d  t h e  
e x c e l  l e n t  c l i m a t e  of co-opera t ion  which p r e v a i l e d  among t h e  members of t h e  
Sub-Commit t e e  i n  t h e  p r e p a r a t  ion of t h e  d r a f t  ins t rument .  

C .  General  d i s c u s s i o n  

3:9 During t h e  q e n e r a l  d i s c u s s i o n ,  t h e  f o l l o w i n g  views were expressed  by 
one o r  more D e l e g a t i o n s :  

- A 1 1  D e l e g a t i o n s  p r a i s e d  t h e  Rappor teur ' s  Report  and commended t h e  
Sub-Committee f o r  i t s  work which c o n s t i t u t e d  an  e x c e l l e n t  b a s i s  f o r  t h e  
d e l i b e r a t  i o n s  of t h e  Commit t e e .  

- The Observer  from t h e  United Nat ions  r e c a l l e d  Uni ted Nat ions  S e c u r i t y  
Counci l  R e s o l u t i o n  635 and Genera l  Assembly R e s o l u t i o n  44/29 which 
condemned a l l  a c t s ,  methods and forms of un lawfu l  i n t e r f e r e n c e .  He s t a t e d  
t h a t  t h e  Uni ted Nat ions  Genera l  AssembI.y, S e c u r i t y  Counci l  and t h e  
Secretary-General  s t r o n g l y  support  t h e  i n t e n s i f i c a t i o n  of t h e  work of I C A O  
and f o l l o w  c l o s e l y  t h e  p r e p a r a t i o n  of t h e  d r a f t  ins t rument  on t h e  marking 
of e x p l o s i v e s  f o r  d e t e c t a b i l i t y .  H e  no ted  t h a t  t h e  broad consensus  
a l r e a d y  ach ieved  a t  t h e  l e v e l  of t h e  Legal  Sub-Committee was encouraging 
and i t  was hoped t h a t  t h e  r e s u l t s  of t h e  p r e s e n t  e x e r c i s e  would be 
submi t t ed  t o  a  d i p l o m a t i c  confe rence  i n  t h e  ve ry  n e a r  f u t u r e .  

- The Observer  from IMO informed t h e  Committee t h a t  t h e  IMO Legal Committee 
which met from 2 t o  6 A p r i l  1990 had cons idered  t h e  work under taken  by 
ICAO on t h e  marking of e x p l o s i v e s  f o r  d e t e c t i o n .  The IMO Legal  Commit t e e  
dec ided  t o  recommend t o  t h e  IMO Counci l  t h a t  t h e  I M O  should a c t i v e l y  
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p a r t i c i p a t e  i n  t h e  work under taken  by ICAO f o r  a  d i p l o m a t i c  c o n f e r e n c e .  
The Committee a l s o  recommended t h a t  t h e  I M O  be a s s o c i a t e d  w i t h  t h e  
d i p l o m a t i c  confe rence  i n  an  a p p r o p r i a t e  way, i n  c o n s u l t a t i o n  w i t h  t h e  
S e c r e t a r i a t  of ICAO, and shou ld  have a  s u i t a b l e  i n s t i t u t i o n a l  r o l e  i n  t h e  
work fo l lowing  t h e  d i p l o m a t i c  confe rence .  The Observer f i n a l l y  expressed  
t h e  f u l l  suppor t  of t h e  IMO f o r  t h e  work of I C A O  on t h e  marking of 
e x p l o s i v e s  f o r  d e t e c t  ion purposes .  

- Three  .De lega t ions  and one Observer  expressed  t h e  view t h a t  t h e  ins t rument  
should  c o n t a i n  pena l  p r o v i s i o n s  and should  e s t a b l i s h  a  new i n t e r n a t i o n a l  
of f ence  s u b j e c t  t o  u n i v e r s a l  j u r i s d i c t i o n  and e x t r a d i t i o n .  

- One D e l e g a t i o n  b e l i e v e d  t h a t  i t  was n e c e s s a r y  t o  inc lude  p r o v i s i o n s  
r e g a r d i n g  a r b i t r a t i o n  i n  c a s e  of d i s p u t e s  betwe.en two or  more S t a t e s  
concerning t h e  i n t e r p r e t a t i o n  o r  a p p l i c a t i o n  of the  Convention. 

- S e v e r a l  De lega t ions  s t a t e d  t h a t  t h e  terms of r e f e r e n c e  of t h e  Legal  
Commi t tee  were  c o n t a i n e d  i n  U n i t e d  Nat i'ons S e c u r i t y  C o u n c i l  
R e s o l u t i o n  635, United Na t ions  General  Assembly R e s o l u t i o n  44/29 and i n  
Assembly R e s o l u t i o n  A27-8 which l i m i t e d  t h e  scope of t h e  proposed 
Convention t o  t h e  marking of p l a s t i c  o r  s h e e t  e x p l o s i v e s .  

- Some Delega t ions  i n d i c a t e d  t h a t  some a d d i t i o n a l  m a t t e r s  needed t o  be 
addressed  by t h e  Committee, i n  p a r t i c u l a r  t h e  n e c e s s i t y  t o  c l a r i f y  t h e  
procedure  f o r  amendment of t h e  Annexes, t h e  q u e s t  ion  of co-operat  ion  and 
exchange of in fo rmat ion  between S t a t e s  P a r t i e s ,  t h e  f i n a n c i a l  a s p e c t  of 
t h e  new machinery t o  be e s t a b l i s h e d ,  t h e  need f o r  Rules of Procedure  f o r  
t h e  proposed Explos ives  T e c h n i c a l  Commission and t h e  p o s s i b l e  involvement 
of t h e  ICAO Counci l .  

- S i x  De lega t ions  b e l i e v e d  t h a t  f u r t h e r  c a r e f u l  c o n s i d e r a t i o n  shou ld  be 
g iven  t o  a  s o l u t i o n  t o  t h e  problem of e x i s t i n g  s t o c k s  of unmarked 
e x p l o s i v e s .  

- Four De lega t ions  b e l i e v e d  t h a t  i t  was d e s i r a b l e  t o  have a  s imple  and 
c o n c i s e  Convention coupled w i t h  a  f l e x i b l e  mechanism f o r  amendment of t h e  
Annexes. 

One D e l e g a t i o n  was of t h e  o p i n i o n  t h a t  some e s s e n t i a l  components had been 
l e f t  ou t  of t h e  d r a f t  p r e p a r e d  by t h e  Sub-committee s i n c e  t h e  Conven t ion ,  
t o  be a  v i a b l e  t o o l ,  shou ld  c o n t a i n ,  i n t e r  a l i a ,  s a f e g u a r d s  a g a i n s t  
v i o l a t  ions  and means of i n s p e c t  ion and v e r i f i c a t i o n ;  a d d i t i o n a l  e l ements  
had t o  be a d d r e s s e d ,  i n  p a r t i c u l a r  t h e  means and t a r g e t  d a t e s  f o r  
d e s t r u c t  ion of e x i s t  inq  s t o c k s ,  t h e  e s t a b l i s h m e n t  of an  e f f i c i e n t  mode f o r  
c e n t r a l i s e d  r e p o r t i n g  of t h e  manufac tu re ,  s a l e  and t r a n s f e r  of e x p l o s i v e s ,  
a n d  a  mechan i sm f o r  e x c h a n g e  o f  i n f o r m a t i o n  r e q a r d i n q  s u s p e c t e d  
v i o l a t i o n s .  

- S e v e r a l  D e l e q a t i o n s  s t r e s s e d  t h e  need t o  a g r e e  on a  s p e c i f i c  t a r g e t  d a t e  
f o r  t h e  d e s t r u c t  ion of unmarked e x p l o s i v e s .  
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- S e v e r a l  D e l e g a t i o n s  were of t h e  v iew t h a t  t h e  d e f i n i t i o n  of e x p l o s i v e s  
shou ld  be c o n t a i n e d  i n  t h e  t e c h n i c a l  Annexes s i n c e  t h e  d e f i n i t i o n  might 
r e q u i r e  i n  t h e  f u t u r e  some r e f i n e m e n t s  and amendments i n  t h e  l i g h t  of 
t e c h n i c a l  developments .  

- One D e l e g a t i o n  suqges ted  t h e  i n c l u s i o n  of a  p r o v i s i o n  a c c o r d i n g  t o  which a  
S t a t e  found q u i l t y  of f l a g r a n t  n e g l i g e n c e  i n  implementing t h i s  ins t rument  
shou ld  be l i a b l e  t o  pay damages t o  any t h i r d  p a r t y  who i n c u r s  any l o s s  a s  
a  r e s u l t .  

- One D e l e g a t i o n  p o i n t e d  o u t  t h a t  w h i l e  t h e  " o b j e c t i v e s "  of t h e  Convent ion 
were s p e c i f i c a l l y  r e f e r r e d  t o  i n  A r t i c l e  11 of t h e  d r a f t  p repared  by t h e  
Sub-Committee, t h e s e  o b j e c t i v e s  remained t o  be d e f i n e d .  

- The Observer  from IFALPA s t a t e d  t h a t  t h e  l a w f u l  s p h e r e  of a c t i v i t i e s  of 
e x p l o s i v e  manufac tu r ing  S t a t e s  should  n o t  be t h e  t a r g e t  of t h e  p r e s e n t  
ins t rument  and pena l  p r o v i s i o n s  should  be developed t o  app ly  t o  t h o s e  
i n d i v i d u a l s  whose a c t i v i t i e s  a r e  u n l a w f u l ,  and t h a t  ICAO shou ld  t a k e  t h e  
d i f f i c u l t  road t o  a n  e f f e c t i v e  sys tem and n o t  be s a t i s f i e d  w i t h  a n  e a s y  
but  l e s s  e f f e c t i v e  s o l u t i o n .  

- The Observer  from IATA r e c a l l e d  t h e  measures  adopted by h i s  O r g a n i z a t i o n  
i n  t h e  p a s t  t o  improve t h e  s e c u r i t y  of i n t e r n a t i o n a l  c i v i l  a v i a t i o n .  He 
s t r e s s e d  t h a t  t h e  I C A O  a c t i o n  o n  t h e  m a r k i n g  o f  e x p l o s i v e s  f o r  
d e t e c t a b i l i t y  had t h e  f u l l  s u p p o r t  of IATA, which was p repared  t o  a s s i s t  
and co-opera te  w i t h  ICAO t o  f a c e  t h e  c h a l l e n g e  of t e r r o r i s m .  He expressed  
t h e  hope t h a t  t h e  o b l i g a t i o n s  under  t h e  proposed ins t rument  would prove t o  
be e f f e c t i v e  and sugges ted  t h a t  t h e  Annexes t h e r e t o  shou ld  be amenable t o  
a  f l e x i b l e  amendment p rocedure .  

D. O r g a n i z a t i o n  of Work 

3 :  10 I n  accordance  w i t h  Rule 28A of t h e  Rules  of P rocedure  of t h e  Legal  
Committee, it was agreed  t h a t  t h e  Committee would t a k e  a s  t h e  b a s i s  of i t s  
d i s c u s s i o n  t h e  d r a f t  t e x t  p repared  by t h e  Sub-committee. The Chairman of  t h e  
Legal  Committee l i s t e d  c e r t a i n  s p e c i f i c  i s s u e s  t o  be c o n s i d e r e d  by t h e  
Commit t e e :  

- Genera l  Concept of t h e  Proposed Ins t rument  

3: 1 1  The d i s c u s s i o n  focused on t h e  q u e s t i o n  whether  t h e  new ins t rument  
shou ld  c o n t a i n  p e n a l  p r o v i s i o n s .  Some D e l e g a t i o n s  e x p r e s s e d  t h e  o p i n i o n  t h a t  
a l t h o u g h  t h e  manufac tu r ing  of and d e a l i n g  i n  e x p l o s i v e s  is e s s e n t i a l l y  a  
l e g i t i m a t e  a c t i v i t y ,  i l l i c i t  u s e  of e x p l o s i v e s  f o r  s p e c i f i c  c r i m i n a l  a c t s  
c a l l e d  f o r  s p e c i f i c  pena l  p r o v i s i o n s  i n  t h e  i n s t r u m e n t .  They b e l i e v e d  t h a t  
such an approach  was n e c e s s a r y  t o  make t h e  i n s t r u m e n t  more e f f e c t i v e  a s  a  
d e t e r r e n t  f o r  t h o s e  con templa t ing  un lawfu l  a c t i v i t i e s .  On t h e  o t h e r  hand,  many 
o t h e r  D e l e g a t i o n s  were of t h e  view t h a t  t h e  i l l i c i t  u s e  of e x p l o s i v e s  a g a i n s t  
c i v i l  a v i a t i o n  was a l r e a d y  s u b j e c t  t o  pena l  p r o v i s i o n s  under  The Hague and 
Montreal  Convent ions;  i n  view of t h e  o b j e c t i v e  of t h e  i n s t r u m e n t ,  t h e  
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requ l a t o r y  a s  opposed t o  t h e  " c r i m i n a l  s a n c t i o n "  approach was t o  be p r e f e r r e d .  
Fur thermore ,  i t  was r e c a l l e d  t h a t  t h e  mandate of t h e  Committee a s  s e t  ou t  i n  
t h e  United Nat ions  R e s o l u t i o n s  and t h e  ICAO Assembly Reso lu t ion  was t o  p r e p a r e  
an ins t rument  on t h e  marking of e x p l o s i v e s  f o r  d e t e c t a b i l i t y ,  and t h e  
i n t r o d u c t i o n  of pena l  p r o v i s i o n s  would d e p a r t  from t h e  main o b j e c t i v e  of t h e  
ins t rument .  It was a l s o  mentioned t h a t  such p r o v i s i o n s  might de lay  t h e  e n t r y  
i n t o  f o r c e  of t h e  Convention.  It was po in ted  out  t h a t  t h e  manufacture  and 
p o s s e s s i o n  of e x p l o s i v e s  were n o t  i n h e r e n t l y  un lawfu l ,  and t h a t  t h e  new 
ins t rument  .under  c o n s i d e r a t i o n  was d i f f e r e n t  i n  n a t u r e  from t h e  i s s u e s  and 
p r o t e c t e d  i n t e r e s t s  d e a l t  w i t h  i n  t h e  Montreal  and The Hague Conventions.  I n  
c o n c l u s i o n ,  t h e  g r e a t  m a j o r i t y  of t h e  Committee agreed t h a t  t h e  i n c l u s i o n  of 
pena l  p r o v i s i o n s  was n e i t h e r  n e c e s s a r y  nor d e s i r a b l e  and it was dec ided  t h a t  
t h e  Committee would work on t h i s  b a s i s .  

Def i n i t  i o n  of Exp los ives  

3:  12  The Committee cons ide red  t h e  q u e s t i o n  of t h e  d e f i n i t i o n  of e x p l o s i v e s  
on t h e  b a s i s  of A l t e r n a t i v e s  A and B of d r a f t  A r t i c l e  I prepared by t h e  
Sub-committee. A l t e r n a t i v e  A would s p e l l  out  t h e  broad d e f i n i t i o n s  i n  t h e  body 
of t h e  Convent ion,  whi le  A l t e r n a t i v e  B r e f e r r e d  t h e  d e f i n i t i o n s  t o  an Annex t o  
t h e  Convention. For convenience  of r e f e r e n c e  t h e  t e x t  of bo th  A l t e r n a t i v e s  i s  
reproduced below: 

Text prepared by t h e  Sub-commit t e e  -. 

11 

ALTERNATIVE A 

ARTICLE I 

For t h e  purposes  of t h i s  Convention:  

1. "Explosives" means t h o s e  m a l l e a b l e  o r  f l e x i b l e  e x p l o s i v e s  c o n t a i n i n g  a  
b i n d e r  m a t e r i a l  and f o r m j l a t e d  w i t h  one o r  more i n d i v i d u a l  h i g h  e x p l o s i v e  
s u b s t a n c e s  having very  low vapour p r e s s u r e s  (RDX, PETN, HMX and o t h e r s  1. 

2. "Marking of Explos ives"  means i n t r o d u c i n g  i n t o  an  e x p l o s i v e  an a d d i t i o n a l  
component which v a p o r i z e s ,  r e n d e r i n g  t h e  e x p l o s i v e  d e t e c t a b l e  by g a s  a n a l y s i s  
methods. 

3. "Detect  i o n  agen t"  means a  s u b s t a n c e  having s u f f i c i e n t  vapour p r e s s u r e ,  
which is in t roduced  i n t o  an  e x p l o s i v e  a s  an  a d d i t i o n a l  component t o  r e n d e r  it 
d e t e c t a b l e  by g a s  a n a l y s i s  methods. 

ARTICLE I A  

Each S t a t e  P a r t y  s h a l l  [ p r o h i b i t ]  [ t a k e  such measures a s  may be n e c e s s a r y  t o  
p r o h i b i t  1 t h e  manufacture  i n  i t s  t e r r i t o r y  of e x p l o s i v e s  u n l e s s  they  a r e  marked 
[ w i t h  a  d e t e c t i o n  a g e n t ]  i n  accordance  w i t h  t h e  Annex t o  t h i s  Convent ion,  
[ s o  a s  t o  e n s u r e  t h e i r  d e t e c t a b i l i t y l .  

II  
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ALTERNATIVE B 

ARTICLE I 

Each S t a t e  P a r t y  t o  t h i s  Convent ion s h a l l  [ p r o h i b i t ]  [ t a k e  s u c h  measures a s  may 
be n e c e s s a r y  t o  p r o h i b i t l  t h e  manufac tu re  i n  i t s  t e r r i t o r y  of t h e  t y p e s  of 
e x p l o s i v e s  d e f i n e d  i n  t h e  Annex t o  t h i s  Convent ion,  [commonly known a s  p l a s t i c  
and s h e e t  e x p l o s i v e s 1  u n l e s s  t h e y  a r e  marked w i t h  a  d e t e c t i o n  a g e n t  s p e c i f i e d  
i n  t h e  Annex, [ s o  a s  t o  e n s u r e  t h e i r  d e t e c t a b i l i t y l .  

11 

3 :  13 I n  a d d i t  i o n ,  one De lega t  ion p r e s e n t e d  ~ ~ 1 2 7 - ~ ~ 1 3 - 2  which c o n t a i n e d  a  
f u r t h e r  a l t e r n a t i v e  t o  t h o s e  p repared  by t h e  Sub-Committee. The d e f i n i t i o n s  i n  
t h i s  paper  r e f e r r e d  t o  e x p l o s i v e s  d e f i n e d  a s  "Exp los ives  B l a s t i n g "  i n  t h e  
"Recommendations on t h e  T r a n s p o r t  of Dangerous Goods" of t h e  United Na t ions  
(UN Document ST/SG/AC 10/1/Rev.6,  paragraph 4.8) a s  f a r  a s  t h e y  a r e  formulated 
w i t h  one o r  more e x p l o s i v e  s u b s t a n c e s  having very  low vapour p r e s s u r e s  . 
3 :  14 There  was a  l eng thy  d i s c u s s i o n  r e g a r d i n g  t h e  need f o r  a  d e f i n i t i o n  of  
e x p l o s i v e s ,  and i n  t h e  a f  f i r m a t i v e  whether it shou ld  be fo rmula ted  i n  t h e  body 
of t h e  Convent ion o r  i n  t h e  Annexes. A c l e a r  m a j o r i t y  of t h e  Committee 
expressed  t h e  o p i n i o n  t h a t  a  broad d e f i n i t i o n  of e x p l o s i v e s  i n  g e n e r i c  terms 
should  be i n s e r t e d  i n  t h e  Convent ion and a  more d e t a i l e d  s p e c i f i c a t i o n  of t h e  
e x p l o s i v e s  shou ld  be p l a c e d  i n  t h e  Annex. I t  was f e l t  t h a t  s i n c e  a t  p r e s e n t  a 
p r e c i s e  d e f i n i t i o n  of t h e  e x p l o s i v e s  t o  which t h e  Convent ion would app ly  was 
no t  y e t  a v a i l a b l e ,  i t  would be premature  t o  a t t e m p t  t o  d r a f t  a  d e f i n i t i o n .  A 
view was e x p r e s s e d  t h a t  a  g e n e r a l  r e f e r e n c e  t o  t y p e s  of e x p l o s i v e s  d e f i n e d  i n  
t h e  Annex t o  t h e  Convent ion a s  expressed  i n  A l t e r n a t i v e  B of A r t i c l e  I was 
p r e f e r a b l e  t o  any d e f i n i t i o n  i n  g e n e r a l  t e rms  i n  t h e  Convent ion.  Many 
D e l e g a t i o n s  p r e f e r r e d  a l s o  t o  have t h e  d e t a i l e d  t e c h n i c a l  d e f i n i t i o n s  i n  t h e  
Annexes s i n c e  it was b e l i e v e d  t h a t  t h e  amendment p rocedure  f o r  t h e  Annexes 
would be s i m p l e r  t h a n  t h a t  f o r  t h e  Convent ion,  and t h a t  t h i s  would f a c i l i t a t e  
t h e  u p d a t i n g  of t h e  d e f i n i t i o n s  of t h e  e x p l o s i v e s  t o  be covered ;  f o r  t h e  same 
r e a s o n  some D e l e g a t i o n s  advocated a  s i m i l a r  approach i n  r e l a t i o n  t o  t h e  marking 
aqen t  o r  s u b s t a n c e .  The q u e s t  ion  was a l s o  r a i s e d  whether a  d e f i n i t i o n  should  
encompass e x p l o s i v e s  o t h e r  than  p l a s t i c  o r  s h e e t  e x p l o s i v e s .  

3 :  15 One De lega t  ion  s u g g e s t e d  some amendments t o  A l t e r n a t i v e  A of d r a f t  
A r t i c l e  I p repared  by t h e  Sub-committee, i n  p a r t i c u l a r  t h e  d e l e t i o n  i n  
paragraph 2 of t h e  words "which v a p o r i z e s "  and i n  pa ragraph  3 ,  a t  t h e  end of 
t h e  s e n t e n c e ,  t h e  words "by g a s  a n a l y s i s  methods". Some o t h e r  D e l e g a t i o n s  
agreed  wi th  t h i s  s u g g e s t i o n  and b e l i e v e d  t h a t  t h e  scope of t h e  new ins t rument  
should  n o t  p r e c l u d e  t h e  u s e  of d i f f e r e n t  d e t e c t i o n  t e c h n i q u e s .  

3 :  16 A s  a  r e s u l t  of i t s  d i s c u s s i o n s ,  t h e  Committee agreed  t h a t  t h e  t e x t  of 
t h e  Convent i o n  should  c o n t a i n  a  g e n e r a l  d e f i n i t i o n  of e x p l o s i v e s  which shou ld  
be autonomous wi thou t  r e f e r e n c e  t o  o t h e r  documents. The g e n e r a l  d e f i n i t i o n  
should  be c l a r i f i e d  by d e t a i l s  i n  t h e  Annexes. A s  t o  t h e  q u e s t i o n  whether t h e  
g e n e r a l  d e f i n i t i o n  shou ld  d e a l  e x c l u s i v e l y  w i t h  p l a s t i c  o r  s h e e t  e x p l o s i v e s  o r  
encompass o t h e r  e x p l o s i v e s  which a r e  d i f f i c u l t  t o  d e t e c t ,  t h e  Committee agreed  
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t h a t  due t o  t h e  l ack  of s u f f i c i e n t  t e c h n i c a l  in fo rmat ion  a t  t h i s  s t a g e ,  it was 
no t  i n  a  p o s i t i o n  t o  t a k e  a  d e f i n i t e  d e c i s i o n  on t h i s  m a t t e r ;  it noted t h a t  the  
d i p l o m a t i c  confe rence  would d e a l  w i t h  t h i s  m a t t e r  i n  l i g h t  of the  f u r t h e r  work 
t o  be under taken  by t h e  -. Ad Hoc Group of S p e c i a l i s t s  on t h e  D e t e c t i o n  of 
Explos ives  which i s  t o  meet a t  Montreal  from 19 t o  21 June  1990. 

- Amendment t o  t h e  Annexes 

3 :  17 The Committee addressed  t h e  q u e s t i o n  of amendments t o  the  Annexes on 
t h e  b a s i s  of d r a f t  A r t i c l e  VI prepared  by t h e  Sub-Committee. For convenience 
of r e f e r e n c e  t h e  t e x t  of d r a f t  A r t i c l e  V I  is reproduced below. 

Text prepared by t h e  Sub-Committee 

I I 

ARTICLE V I  

1. I f  t h e  proposed amendment(s1 [ h a s ]  [have]  n o t  been r e j e c t e d  by [any S t a t e  
P a r t y ]  [ x  S t a t e s  P a r t i e s ]  w i t h i n  [ x ]  days a f t e r  t h e  proposed amendment(s1 [ h a s ]  
[ h a v e ]  been c i r c u l a t e d ,  i t  s h a l l  be deemed t o  have been accepted and s h a l l  
e n t e r  i n t o  f o r c e  [ X I  days  t h e r e a f t e r .  

2. [The Counci l  of t h e  I n t e r n a t i o n a l  C i v i l  A v i a t i o n  O r g a n i z a t i o n ]  s h a l l  i n v i t e  
any S t a t e  P a r t y  which o b j e c t s  t o  t h e  proposed amendment(s) t o  t h e  Annex t o  t h i s  
Convention t o  c o n s u l t  u i t h  t h e  Commission. 

3 .  [The Counci l  of t h e  I n t e r n a t i o n a l  C i v i l  A v i a t i o n  O r g a n i z a t i o n ]  s h a l l  
convene a  d i p l o m a t i c  confe rence  i f ,  - a f t e r  c o n s u l t a t i o n  w i t h  t h e  Commission, 
[ a  S t a t e  P a r t y ]  [ x  S t a t e s  P a r t i e s ]  m a i n t a i n ( s )  [ its1 [ t h e i r 1  o b j e c t  ion. 

I I 

3 :  18 There  was an overwhelming m a j o r i t y  i n  favour  of a  procedure  f o r  
amending t h e  Annexes which would be s e p a r a t e  and d i s t i n c t  from t h a t  a p p l i c a b l e  
i n  t h e  c a s e  of amendments t o  t h e  Convent ion;  t h e  g r e a t  m a j o r i t y  of t h e  
D e l e g a t i o n s  b e l i e v e d  t h a t  t h e  p rocedure  should  be s imple  and f l e x i b l e  i n  view 
of t h e  f a c t  t h a t  t h e  t e c h n i c a l  Annexes might have t o  be amended from time t o  
t ime t o  t a k e  i n t o  account  t e c h n o l o g i c a l  developments.  It was a l s o  mentioned 
t h a t  t h e  procedure  t o  be adopted should  be workable and e f f e c t i v e  s o  a s  t o  
e n s u r e  wide accep tance  by a l l  S t a t e s  of t h e  o b l i g a t i o n s  under t h e  Convention.  
The view was a l s o  expressed  t h a t  t h e  requ i rements  f o r  s i m p l i c i t y  and 
f l e x i b i l i t y  should  be balanced a g a i n s t  a  p r a c t i c a l  concern  f o r  s t a b i l i t y ,  and 
t h e  mechanism f o r  amending t h e  Annexes should  n o t  be t o o  easy  s i n c e  it appeared 
t h a t  it would no t  be necessa ry  o r  economical ly  f e a s i b l e  t o  upda te  t h e  d e t e c t i o n  
agent  t o o  o f t e n .  

3 :  19 One D e l e g a t i o n ,  suppor ted  by some o t h e r  D e l e g a t i o n s ,  suggested t h a t  
t h e  procedure  f o r  t h e  amendment of t h e  Annexes t o  t h e  Chicago Convent ion o r  a  
s i m i l a r  p rocedure  could  be fo l lowed i n  t h i s  i n s t a n c e ;  t h e  Counci l  of ICAO could  
be g iven  the  power t o  amend t h e  Annexes and t h e  procedure  s e t  out i n  A r t i c l e  90 
of  t h e  Chicago Convention cou ld  app ly  m u t a t i s  mutand i s .  Severa l  D e l e g a t i o n s  
b e l i e v e d  t h a t  the  t e c h n i c a l  Annexes t o  t h e  proposed ins t rument  were d i f f e r e n t  
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in  na tu re  from t h e  Annexes t o  t he  Chicago Convention adopted by the  ICAO 
Council which were not  an i n t e g r a l  pa r t  of the  Chicago Convention and S t a t e s  
a r e  f r e e  t o  f i l e  d i f f e r e n c e s  under A r t i c l e  38 of t he  Chicago Convent ion;  
amendments t o  t h e  t e c h n i c a l  Annexes should preserve  t h e  uni formi ty  of the  
de t ec t ion  techniques.  

3:20 One Delegat ion drew the  a t t e n t i o n  of the  Committee t o  t he  procedure 
f o r  t he  r e v i s i o n  of Annexes t o  Protocol  I of 8 June 1977 t o  t h e  Geneva 
Conventions of 12 August 1949, which c a l l s  f o r  a  pe r iod ic  r e v i s i o n  and updatinq 
of the  Red Cross r e g u l a t i o n s  a t  i n t e r v a l s  of not l e s s  than four  years .  It was 
suggested t h a t  such a  r egu la r i zed  o r  i n s t i t u t i o n a l i z e d  method of amendinq the  
Annexes might be considered. 

3:  21 A proposal  was presented by the  Delegat ion of t h e  United S t a t e s  i n  
LC/27-WP/3-5 which read as  fol lows:  

" Inse r t  i n  A r t i c l e  V I  of t he  d r a f t  Convention the  fol lowing new paragraph: 

3. [The Council of the  I n t e r n a t i o n a l  C i v i l  Aviat ion Organizat ion]  s h a l l  
convene a  d ip lomat ic  conference f o r  the  purpose of cons ider ing  whether t o  
amend t h e  Annex [ a n  Annex] i f ,  a f t e r  c o n s u l t a t i o n  with the  Commission, 
f i v e  S t a t e s  P a r t i e s  maintain t h e i r  ob jec t ion .  

a .  A d ip lomat ic  conference of S t a t e s  P a r t i e s  convened pursuant t o  
t h i s  A r t i c l e  s h a l l  have the  capac i ty  t o  amend t h e  Annex [an  Annexl i f  
no fewer than half of the S t a t e s  P a r t i e s  a r e  in  a t tendance .  

b. I n  tak ing  d e c i s i o n s  t o  amend the  Annex [ a n  Annexl a t  such a  
d ip lomat ic  conference,  the S t a t e s  P a r t i e s  s h a l l  make every e f f o r t  t o  
reach agreement by consensus. I f  a l l  such e f f o r t s  a t  consensus have 
been exhausted and no agreement reached,  t he  conference may, a s  a  
l a s t  r e s o r t ,  neve r the l e s s  amend the  Annex [an  Annexl by a  two-thirds 
vote  of the S t a t e s  P a r t i e s  present and vot ing.  

c .  Any amendment t o  t he  Annex [ an  Annexl approved by such a  
d ip lomat ic  conference in  accordance with the  preceding paragraph 
s h a l l  be binding on a l l  S t a t e s  P a r t i e s  and s h a l l  be communicated 
fo r thwi th  t o  the  S t a t e s  P a r t i e s  by the  Council of the  I n t e r n a t i o n a l  
C i v i l  Aviat ion Organizat ion.  Unless o therwise  provided by the  
d ip lomat ic  conference in  i t s  dec is ion  t o  amend the  Annex [an  Annexl, 
any such amendment t o  the  Annex [an  Annexl s h a l l  e n t e r  i n t o  fo rce  on 
the  expiry of s i x  months from the da t e  of such communication by the 
Counc i 1 . " 

3: 22 Many Delegat ions commented on ~~127-WP/3-5 and bel ieved t h a t  i t  was a  
u se fu l  complement t o  A r t i c l e  V I  prepared by the  Sub-committee. Reserva t ions  
were, however, expressed in  respec t  of the  automatic adopt ion  of the  amendment 
notwithstanding the  oppos i t ion  of l e s s  than f i v e  S t a t e s ,  and concerning the 
amendment of t he  Annexes by a  two-thirds vo te  of t he  S t a t e s  P a r t i e s  a t  the  
diplomatic  conference in  case no consensus could be reached,  i f  such amendment 
would be binding on a l l  S t a t e s  P a r t i e s .  Many Delegat ions pointed out t h a t  any 
procedure f o r  amending the Annex which might bind S t a t e s  P a r t i e s  t o  p rov i s ions  
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t o  which they have not  agreed o r ,  even more, t o  p r o v i s i o n s  they a r e  opposed t o ,  
could  make it d i f f i c u l t  f o r  many S t a t e s  - due t o  c o n s i d e r a t i o n s  in  r e s p e c t  of 
t h e i r  s o v e r e i q n t y  - t o  r a t i f y  t h e  ins t rument  i n  i t s  e n t i r e t y .  N e v e r t h e l e s s ,  
t h e  a t t e n t i o n  of t h e  Committee was drawn by one De lega t ion  t o  t h e  Montreal  
P r o t o c o l  on Subs tances  t h a t  D e p l e t e  t h e  Ozone Layer of 1987, which con ta ined  a  
p r o v i s i o n  whereby P a r t i e s  would be bound t o  amendments even i n  cases  where such 
P a r t i e s  d i d  no t  a g r e e  t o  t h e  s a i d  amendments. In  add i t  ion ,  r e f e r e n c e  was made 
t o  two i n t e r n a t i o n a l  i n s t r u m e n t s  ( t h e  Convent ion on I n t e r n a t i o n a l  Trade i n  
Endangered S p e c i e s  of Wild Fauna and F l o r a  of 1973 and t h e  I n t e r n a t i o n a l  
Convention f o r  t h e  P r e v e n t i o n  of P o l l u t i o n  from Sh ips  of 1973) ;  t h e s e  p rov ide  
f o r  comment and c o n s u l t a t i o n  on proposed amendments t o  t h e  Annexes which a r e  
then  deemed t o  be accep ted  by a l l  S t a t e s  P a r t i e s  i f  no o b j e c t i o n  ( o r  o b j e c t i o n  
by l e s s  than  a  s p e c i f i e d  number of S t a t e s  P a r t i e s )  i s  r ece ived  w i t h i n  a 
s p e c i f i c  p e r i o d  of t ime a f t e r  t h e  proposed amendments a r e  communicated t o  
S t a t e s .  The amendments then  e n t e r  i n t o  f o r c e  a t  t h e  e x p i r a t i o n  of a  f u r t h e r  
pe r iod  f o r  a i l  P a r t i e s  except  t h o s e  t h a t  have i n d i c a t e d  i n  a  p o s i t i v e  way, 
w i t h i n  t h a t  t ime ,  t h a t  they do no t  accep t  t h e  amendments. 

3  : 23 Regarding t h e  number of S t a t e s  whose con t inued  o b j e c t i o n  t o  a  
proposed amendment might c a l l  f o r  t h e  convening of a  d i p l o m a t i c  confe rence ,  one 
De lega t ion  expressed  a  p r e f e r e n c e  t h a t  t h e  r e q u i r e d  number of S t a t e s  shou ld  be 
s t a t e d  in  terms of a  p r o p o r t i o n  of t h e  t o t a l  number of S t a t e s  P a r t i e s .  

3:  24 Some Delega t ions  b e l i e v e d  t h a t  t h e  p rocedure  f o r  amendment of t h e  
Annexes was c l o s e l y  l i n k e d  t o  t h e i r  n a t u r e  and con ten t  which might a f f e c t  t h e  
Convention a s  a  whole and ,  c o n s e q u e n t l y ,  t h i s  m a t t e r  should  be l e f t  t o  t h e  
d i p l o m a t i c  confe rence  f o r  d e c i s i o n ,  s i n c e  t h e  confe rence  would have t h e  
necessa ry  in fo rmat ion  from t h e  Ad Hoc Group of S p e c i a l i s t s  on t h e  D e t e c t i o n  of 
Exp los ives .  

3:25 Some Delega t ions  were of t h e  o p i n i o n  t h a t  t h e  c o n s u l t a t i o n  p rocedure  
envisaged i n  A r t i c l e  V I  p repared  by t h e  s p e c i a l  Sub-committee should be f u r t h e r  
r e f i n e d  t o  e n s u r e  t h a t  t h e  convening of a  d i p l o m a t i c  confe rence  would be 
r e q u i r e d  i n  r a r e  c i rcumstances  on ly .  

3 : 26 A view was expressed  t h a t  amendments t o  t h e  t e c h n i c a l  Annexes miqht 
be of a  d i f f e r e n t  n a t u r e ,  some be ing  merely minor t e c h n i c a l  amendments, such  a s  
u p d a t i n g ,  o t h e r  of more s u b s t a n t i a l  n a t u r e ;  t h e  Exp los ives  Techn ica l  Commission 
could  review t h e  t e c h n i c a l  developments under  A r t i c l e  V of t h e  proposed 
ins t rument  i n  o r d e r  t o  u p d a t e ,  i f  n e c e s s a r y ,  t h e  Annexes and then  r e p o r t  t o  
S t a t e s .  However, i n  c a s e  of s u b s t a n t i v e  amendment, t h e  procedure  c u r r e n t l y  
d i s c u s s e d  cou ld  be used.  

3  : 27 As a  r e s u l t  of t h e  d i s c u s s i o n s  on A r t i c l e  V I  prepared by t h e  
Sub-Committee and t h e  p roposa l  con ta ined  i n  ~ ~ 1 2 7 - w P / ~ - 5 ,  t h e r e  was a  'consensus 
i n  t h e  Committee on t h e  p r i n c i p l e  of u n i f o r m i t y  of t h e  regime i n  t h a t  it was 
d e s i r a b l e  t o  avoid  a  s i t u a t i o n  whereby t h e  amendment procedure  would r e s u l t  i n  
a  m u l t i p l i c i t y  of regimes.  However, t h e r e  was no  consensus  on t h e  methods o r  
means t o  ach ieve  t h a t  r e s u l t .  It was t h e r e f o r e  f e l t  t h a t ,  a t  t h i s  s t a g e ,  the  
m a t t e r  should  be r e f e r r e d  t o  t h e  D r a f t i n g  Committee f o r  f u r t h e r  c o n s i d e r a t i o n .  
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- Exi s t ing  S tockp i l e  of Unmarked Explosives 

3: 28 The Committee considered t h i s  sub jec t  on the  b a s i s  of A r t i c l e  111 of 
the t e x t  prepared by the  Sub-committee: 

H 

ARTICLE I11 

Each S t a t e  Par ty  s h a l l  e x e r c i s e  s t r i c t  con t ro l  over  [ t h e  possession of o r  
t r a n s a c t  i ons  involving 1 such unmarked explos ives  which have been manufactured 
in  o r  brouqht i n t o  i t s  t e r r i t o r y  p r i o r  t o  the en t ry  in to  fo rce  of t h i s  
Convention i n  r e spec t  of t h a t  S t a t e  so as  t o  prevent  t h e i r  d i v e r s i o n  o r  use f o r  
purposes incons i s t e n t  with the  ob jec t ives  of t h i s  Convent ion. 

11 

3: 29 However, a t  the  onse t  of the  d i scuss ion  on t h i s  s u b j e c t ,  some 
Delegat ions bel ieved t h a t  t h e r e  was a  l i n k  between the  p rov i s ions  of 
A r t i c l e  111 and those of A r t i c l e  11 which read as  fol lows:  

It 

ARTICLE 11 

Each S t a t e  Pa r ty  s h a l l  [ p r o h i b i t ]  [ t a k e  such measures as  may be necessary t o  
p roh ib i t1  t h e  movement i n t o  o r  out of i t s  t e r r i t o r y  of explos ives  which a r e  not  
marked in  conformity with A r t i c l e  I as we'll a s  any t r a n s a c t i o n  involving such 
explos ives  wi th in  i t s  t e r r i t o r y  un le s s  such t r a n s a c t i o n  i s  au thor ized  by 
n a t i o n a l  law cons i s t en t  with the  ob jec t ives  of t h i s  Convention. 

I t  

3: 30 Some Delegat ions expressed the view t h a t  the  present  d r a f t  of 
A r t i c l e  11 was ambiguous and needed t o  be c l a r i f i e d  s ince  the  re ference  t o  
t r ansac t ions  involving such explos ives  within the t e r r i t o r y  of a  S t a t e  Par ty  
could encompass t he  e x i s t i n g  s t o c k p i l e s  of unmarked explos ives .  Some 
Deleqat ions were of the opinion t h a t  Art i c  l e  11 concerned explos ives  
manufactured a f t e r  the en t ry  i n t o  f o r c e  of the  Convention, a s  d i s t i n c t  from 
A r t i c l e  111 which d e a l t  with the s tockp i l e s  of unmarked explos ives  e x i s t i n g  a t  
the  time of the  e n t r y  i n t o  f o r c e  of the  instrument;  o t h e r  Delegat ions bel ieved 
tha t  A r t i c l e  11 concerned both e x i s t i n g  and Future s tocks .  In  t h i s  connect ion,  
one Delegat ion expressed some doubts as  t o  the  motivat ion f o r  the  r e s e r v a t i o n  
expressed a t  the  end of A r t i c l e  11 and suggested i t s  d e l e t i o n ,  t o  be rep laced  
by the  words "unless  such t r a n s a c t i o n s  in  these  explos ives  a r e  au thor ized  t o  
ensure t h e i r  d e s t r u c t  ion". Some Delegat ions expressed a  d i f f e r e n t  view, and 
bel ieved t h a t  t h i s  proposal  was not  acceptable  f o r  economic and eco log ica l  
reasons s ince  i t  would involve major f i n a n c i a l  expenditures  and c r e a t e  an 
impact on the  environment; i t  would a l s o  have a  nega t ive  e f f e c t  on the  
r a t i f i c a t i o n  process  of the  instrument .  

3:31 Some Delegat ions s t a t e d  t h a t  some S t a t e s  had s u b s t a n t i a l  and v i t  a1 
r e s p o n s i b i l i t i e s  extending beyond t h e i r  r e spec t ive  na t  ional  t e r r i t o r i e s  which 
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might r e q u i r e  t h e  movement of e x p l o s i v e s ;  i n  o r d e r  t o  s a t i s f y  t h i s  concern ,  it 
was e s s e n t i a l  t h a t  t h e  language used i n  t h e  Sub-committee's d r a f t  of A r t i c l e  I1 
be r e t a i n e d  and perhaps  c l a r i f i e d  t o  t a k e  i n t o  account t h e s e  o p e r a t i o n a l  
r equ i rements .  

3:32 S e v e r a l  D e l e g a t i o n s  agreed wi th  t h e  s u b s t a n c e  of A r t i c l e  I1 a s  
d r a f t e d  by t h e  Sub-committee a l t h o u g h  it c a l l e d  f o r  r e f inement ;  it was 
suggested by one D e l e g a t i o n  t h a t  t h e  words " c o n s i s t e n t  w i t h  the  o b j e c t i v e s  of 
t h i s  Convent ion" be r e p l a c e d  by "cons i s t e n t  wi th  t h e  p r o v i s  ions of t h i s  
Convention". Fur thermore ,  t h a t  D e l e g a t i o n  b e l i e v e d  t h a t  A r t i c l e  XI shou ld  
c l e a r l y  d i s t i n g u i s h  between movement of e x p l o s i v e s  i n t o  and out  of t h e  
t e r r i t o r y  of a  S t a t e  and any t r a n s a c t i o n  t a k i n g  p l a c e  w i t h i n  t h a t  S t a t e ,  i n  
o r d e r  t o  remove t h e  p r e s e n t  ambigui ty  from t h e  t e x t .  

3:33 One D e l e q a t i o n  sugges ted  t h a t  i n  o r d e r  t o  cover  t h e  s i t u a t i o n  of a  
S t a t e  w i t h  nun-contiguous t e r r i t o r y  , t h e  e x p r e s s  ion "import and expor t "  should  
be used i n s t e a d  of "movement i n t o  o r  out  o f" ;  it was po in ted  out by a n o t h e r  
De lega t ion  t h a t  t h i s  m a t t e r  was thorough ly  d i s c u s s e d  by t h e  Sub-Canmittee which 
b e l i e v e d  t h a t  t h e  terms "import and e x p o r t "  were t o o  r e s t r i c t i v e  and r e q u i r e d  a 
d e f i n i t i o n .  

3  : 34 Two Delega t ions  proposed t h a t  a  p r o v i s i o n  should  be included i n  t h e  
Convention which would p r o v i d e  f o r  d e s t r u c t i o n  of t h e  e x i s t i n g  s t o c k  of 
unmarked e x p l o s i v e s  w i t h i n  a  s p e c i f i e d  p e r i o d  of t ime a f t e r  t h e  e n t r y  i n t o  
f o r c e  of t h e  Convent ion. 

3  : 35 One De lega t ion  expressed  t h e  view t h a t  t h e  import ,and e x p o r t  of 
e x p l o s i v e s  manufactured b e f o r e  t h e  e n t r y  i n t o  f o r c e  of the  Convent ion should  be 
p r o h i b i t e d ;  s t r i c t  c o n t r o l  shou ld  be e x e r c i s e d  o v e r  domest ic  t r a n s a c t  i o n s  i n  
t h e s e  e x p l o s i v e s .  The i m p o r t  a n d  e x p o r t  o f  a l l  unmarked e x p l o s i v e s  
manufactured a f t e r  t h e  e n t r y  i n t o  f o r c e  of t h e  Convention should  be a b s o l u t e l y  
p r o h i b i t e d ;  however, it might be n e c e s s a r y  t o  move unmarked e x p l o s i v e s  from t h e  
p o i n t  of manufacture  t o  a n o t h e r  d e s t i n a t i o n  w i t h i n  t h e  same t e r r i t o r y  f o r  
marking purposes :  t h e  r e s e r v a t i o n  i n  t h e  l a s t  p a r t  of A r t i c l e  I1 was meant t o  
cover  t h i s  s i t u a t i o n .  

3:36 The De lega t ion  of t h e  F e d e r a l  Republ ic  of Germany, suppor ted  by 
ano the r  D e l e g a t i o n ,  drew t h e  Committee 's  a t t e n t i o n  t o  i t s  p roposa l  ( c o n t a i n e d  
i n  LC/27-WP/3-2) which sought  t o  supplement A r t i c l e  LA of t h e  Sub-commit t e e  by 
adding t h e  fo l lowing :  "This does not  apply  t o  e x p l o s i v e s  used only i n  m i l i t a r y  
ammunitions ( i .e .  s h e l l s ,  bombs o r  r o c k e t s ) " .  Some o t h e r  De lega t ions  b e l i e v e d  
t h a t  t h e  e x p l o s i v e s  r e f e r r e d  t o  i n  t h a t  p roposa l  were d i f f e r e n t  i n  n a t u r e  from 
t h o s e  envisaqed by t h e  new i n s t r u m e n t  and t h a t  f a c t  could  more a p p r o p r i a t e l y  be 
r e f l e c t e d  i n  t h e  s c i e n t i f i c  d e f i n i t i o n  of "exp los ives"  t o  be conta ined i n  t h e  
Annex. The Convention i t s e l f ,  t h e r e f o r e ,  would c o n t a i n  no exemption from the  
marking requirement  f o r  e x p l o s i v e s  used f o r  m i l i t a r y  purposes .  

- Explos ives  Techn ica l  Commission 

3  : 37 The Committee c o n s i d e r e d  t h i s  s u b j e c t  on t h e  b a s i s  of A r t i c l e  I V  of 
t h e  t e x t  prepared by t h e  Sub-committee: 
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ARTICLE I V  

1. There s h a l l  be e s t a b l i s h e d  an Explosives  Technical  Cammission ( h e r e i n a f t e r  
r e f e r r e d  t o  a s  " the Commission") c o n s i s t i n g  of [ f  i f t  eenl  members appointed 
[by the  Council  of t h e  I n t e r n a t i o n a l  C i v i l  Avia t ion  o r g a n i z a t i o n ]  from among 
persons nominated by S t a t e s  p a r t i e s  t o  t h i s  Convention. 

2. The members of t h e  Commission s h a l l  be e x p e r t s  having d i r e c t  and 
s u b s t a n t i a l  exper ience  in  ma t t e r s  r e l a t i n g  t o  t he  manufacture  o r  d e t e c t i o n  of 
explosives .  

3. Members of t h e  Commission s h a l l -  s e rve  f o r  a  per iod  of t h r e e  years  and 
s h a l l  be e l i g i b l e  f o r  re-appointment . 
4. The Commission s h a l l  normally hold an annual  s e s s i o n  [ a t  t h e  Headquarters 
of t h e  I n t e r n a t  i ona l  C i v i l  Aviat  ion Orqanizat  ion] . Add i t  iona l  s e s s  ions may be 
he ld ,  i f  necessary.  

II 

3: 38 Many Delega t ions  be l ieved  t h a t  t he  ICAO Counci l  was t he  organ b e s t  
s u i t e d ,  and had t h e  capac i ty  w i th in  i t s  p re sen t  c o n s t i t u t i o n a l  framework, t o  
d i scharge  t h e  func t ions  e n t r u s t e d  t o  i t  under A r t i c l e  I V  of t he  instrument ,  i n  
c o n s u l t a t i o n  wi th  o t h e r  o rgan iza t ions  such a s  t he  I n t e r n a t i o n a l  Maritime 
Organizat ion ( I M O ) .  

3:39 Some Delega t ions  expressed some r e s e r v a t i o n s  regard ing  t h e  competence 
of t h e  ICAO Counci l  i n  ma t t e r s  o u t s i d e  t he  scope of i t s  exc lus ive  j u r i s d i c t i o n  
and be l ieved  t h a t  a  d i s t i n c t i o n  should be made between po l i cy  func t ions  t o  be 
d e a l t  wi th  by another  forum - such a s  r egu la r  m e e t i n ~ s  of S t a t e  P a r t i e s  t o  the  
Convention - and a d m i n i s t r a t i v e  func t ions  which could be ves ted  i n  the  
ICAO Council. 

3 : 40 Some Delega t ions  r a i s e d  t h e  ques t i on  a s  t o  whether Members of t h e  
ICAO Council  who a r e  not  p a r t i e s  t o  t h e  new instrument  could assume func t ions  
such a s  t he  e l e c t i o n  of candida tes  t o  the  Explosives Technical  Commission. 

3:41 Some o t h e r  Delegat ions were of t h e  view t h a t  t h e  ICAO Council  could 
not perform f u n c t i o n s  which were no t  s p e c i f i c a l l y  ass igned t o  it under t h e  
provis ions  of t h e  Chicago Convention, in p a r t i c u l a r  A r t i c l e s  54 and 55, and 
t h a t  t h e  performance of any such func t ions  might r e q u i r e  an amendment of t he  
Chicago Convention. Other Delegat ions maintained t h a t  it was a  primary duty of 
t h e  Council  under A r t i c l e  54 t o  implement d e c i s i o n s  of t h e  Assembly and t h a t  
t h e  ma t t e r s  r e l a t i n g  t o  a v i a t i o n  s e c u r i t y  c o n s t i t u t e d  a  f i r m  p r i o r i t y  i n  the 
mandatory func t ions  of the  Council .  

3  : 4 2  With r e s p e c t  t o  t h e  c r i t e r i a  and p r i n c i p l e s  c o n c e r n i n g  t h e  
appointment of the  members of t h e  Commission, some Delega t ions  be l ieved  t h a t  
the  appointment should be based p r imar i l y  on t h e  competence of t h e  candida tes  
nominated by S t a t e s .  While main ta in ing  the  c r i t e r i a  of competence, o t h e r s  were 
of t h e  view t h a t  t he  e l e c t i o n  of t h e  candida tes  should aim a t  a  wide 
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g e o g r a p h i c a l  rep1 e s e n t a t  ion.  Some Delega t  ions  sugges ted  t h a t  paragraph 2  of 
A r t i c l e  I V  be rep laced  by t h e  f o l l o w i n g :  "The members of the  Commission s h a l l  
have s u i t a b l e  q u a l i f i c a t i o n s  and e x p e r i e n c e  i n  m a t t e r s  r e l a t  inq t o  t h e  
manufacture  o r  d e t e c t i o n  of exp los ives . " :  t h i s  wording would be in  l i n e  wi th  
t h e  t ime- tes ted  wording of A r t i c l e  56 of t h e  Chicago Convention with r e s p e c t  t o  
t h e  A i r  Nav iga t ion  Commission. 

3 : 43 Other  De lega tes  b e l i e v e d  t h a t  t h e  e x p e r t i s e  of t h e  members of t h e  ETC 
was c r u c i a l  f o r  t h e  e f f e c t i v e n e s s  of t h e  Convent ion 's  system. However, some 
Delega t ions  were w i l l i n g  t o  c o n s i d e r ,  p o s s i b l y  i n  paragraph 1 of A r t i c l e  I V ,  
mentioning t h e  need t o  appo in t  t h e  members of t h e  ETC on a  "wide g e o g r a p h i c a l  
b a s i s "  o r  t o  e n s u r e  " t h a t  a l l  major g e o g r a p h i c a l  a r e a s  of t h e  world" a r e  
r e p r e s e n t e d .  Other  Delegat  i o n s ,  whi le  s u p p o r t i n g  t h e  p r i n c i p l e  of competence,  
b e l i e v e d  t h a t  t h e  composi t ion of t h e  ETC should  r e f l e c t  some ba lance  between 
producer S t a t e s  and u s e r  S t a t e s  of e x p l o s i v e s  and of d e t e c t i o n  equipment.  One 
De lega t ion  s t a t e d  i t s  b e l i e f  t h a t  i n t r o d u c t i o n  of any g e q r a p h i c a l  e lement  i n t o  
t h e  c r i t e r i a  f o r  appointment could  s e r i o u s l y  t h r e a t e n  t h e  t e c h n i c a l  c h a r a c t e r  
of t h e  Commission, and urged t h a t  no such language be added t o  t h e  d r a f t  
Convent ion.  

3 : 44 These concerns  were r e f e r r e d  t o  t h e  D r a f t i n g  Committee. The 
Committee a l s o  noted t h a t  In i t s  p r a c t i c a l  e x e r c i s e  of f u n c t i o n s  the  Counc i l  of 
ICAO has  always r e s p e c t e d  t h e  need t o  have a l l  bod ies  appointed on a  broad 
r e p r e s e n t a t i v e  bas  i s .  Some Delega t  ions  vo iced  t h e i r  e x p e c t a t  ion t h a t  t h e  
Ad Hoc Group of S p e c i a l i s t s  would f u n c t i o n  a s  a n  i n t e r i m  ETC u n t i l  t h e  
Convention comes i n t o  f o r c e ,  and perhaps  f o r  some l i m i t e d  t ime t h e r e a f t e r .  It 
was suggested t h a t  t h e  recommendation f o r  t h e  Ad Hoc Group a c t i n g  i n  t h i s  
c a p a c i t y  could  be d e a l t  wi th  i n  t h e  F i n a l  C lauses  o r  by a  s t a t ement  t o  t h a t  
e f f e c t  i n  t h e  F i n a l  Act. 

- Func t ions  of t h e  ETC ( A r t i c l e  V) 

3:45 T h e r e  was b r o a d  a g r e e m e n t  w i t h  A r t i c l e  V a s  d r a f t e d  b y  t h e  
Sub-cornmitt ee .  For convenience  of r e f e r e n c e  t h e  t e x t  of A r t i c l e  V i s  
reproduced below: 

*I 

A r t i c l e  V 

1. The Commission s h a l l  r ev iew t e c h n i c a l  developments r e l a t i n g  t o  t h e  
manufac tu re ,  marking and d e t e c t i o n  of e x p l o s i v e s .  

2. The Commission, [ t h r o u g h  t h e  Counci l  of t h e  I n t e r n a t i o n a l  C i v i l  A v i a t i o n  
O r g a n i z a t i o n ]  s h a l l  r e p o r t  i t s  f i n d i n g s  t o  t h e  S t a t e s  p a r t i e s  and I n t e r n a t i o n a l  
Organ iza t  ions  concerned.  

3. The Commission [ t h r o u g h  t h e  Counci l  of t h e  I n t e r n a t i o n a l  C i v i l  A v i a t i o n  
O r g a n i z a t i o n ]  may propose t o  t h e  S t a t e s  p a r t i e s  amendments t o  the  Annex t o  t h i s  
Convention.  The Commission s h a l l  endeavour t o  t a k e  i t s  d e c i s i o n s  on t h e  
p r o p o s a l s  f o r  amendments by consensus .  [ I n  t h e  absence of consensus  t h e  
Commission s h a l l  t a k e  such d e c i s i o n s  by a  two- th i rds  m a j o r i t y  v o t e  of i t s  
members I . 

I1 
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3  : 46 There  was a  widely  accep ted  view t h a t  t h e  f u n c t i o n  of t h e  Commission 
shou ld  be more c l e a r l y  d e f i n e d  and t h a t  i t s  f u n c t i o n s  shou ld  n o t  be o n l y  t o  
"review" t h e  t e c h n i c a l  developments but  t o  "eva lua te"  them. Fur the rmore ,  i t  
was b e l i e v e d  t h a t  t h e  f u n c t i o n  of t h e  Commission shou ld  r e f e r  n o t  on ly  t o  t h e  
problems of marking and d e t e c t i o n  of e x p l o s i v e s  bu t  a l s o  t o  t h e  d e f i n i t i o n  of 
e x p l o s i v e s  and t h e i r  c l a s s i f i c a t i o n ,  a s  w e l l  a s  t o  t h e  e v a l u a t i o n  of t h e  
d i f f e r e n t  d e t e c t  ion  sys tems and d e t e c t i o n  t echno logy .  One view was t h a t  
pa ragraph  1 of A r t i c l e  V need n o t  r e f e r  t o  "manufacture".  

3:47 Two D e l e g a t i o n s  wished t o  add t o  paragraph 1 of A r t i c l e  V t h e  concept  
t h a t  t h e  E X  shou ld  p r e p a r e  recommendations f o r  t h e  amendment of t h e  Annex t o  
t h e  Convent ion  w i t h  r e s p e c t  t o  e x p l o s i v e s ,  t h e i r  marking and t e c h n i q u e s  of 
d e t e c t i o n .  One D e l e g a t i o n  a l s o  b e l i e v e d  t h a t  pa ragraph  2 of A r t i c l e  V shou ld  
be more s p e c i f i c  w i t h  r e s p e c t  t o  t h e  f requency and p e r i o d i c i t y  of t h e  r e p o r t s  
t o  be p r e s e n t e d  by t h e  ETC. 

3 : 4 8  The s u b j e c t s  l i s t e d  i n  pa ragraphs  3:46 and 3:47 above were r e f e r r e d  
t o  t h e  D r a f t i n g  Committee. 

- Financ ing  of t h e  o p e r a t i o n  of t h e  Convent ion 

3 : 4 9  The Committee n o t e d  t h a t  t h e  Sub-Canmittee l e f t  open t h e  q u e s t i o n  of 
t h e  f i n a n c i n g  of t h e  sys tem ( s e e  pa ragraph  25.2.11 of t h e  Sub-commit t e e ' s  
R e p o r t ) .  Many D e l e g a t e s  s u p p o r t e d  t h e  i d e a  t h a t  t h e  expenses  of t h e  ETC and of 
t h e  d i p l o m a t i c  c o n f e r e n c e s  shou ld  be  f  irianced from t h e  r e g u l a r  budget  of ICAO 
s i n c e  m a t t e r s  of s e c u r i t y  were an i n d i s p e n s a b l e  and p r i o r i t y  t a s k  of t h e  work 
programme of t h e  O r g a n i z a t i o n .  Other  views were e x p r e s s e d  t h a t  a  s e p a r a t e  ad 
hoc fund may have t o  be e s t a b l i s h e d  f o r  t h e  f i n a n c i n g  of what w i l l  be - 
e s s e n t i a l l y  a  s e l f - s t a n d i n g  Convention.  

3 :  50 The Committee n o t e d  t h e  s t a t e m e n t  of t h e  S e c r e t a r y  concern ing  t h e  
widely  v a r y i n g  c o s t s  of mee t ings  convened by t h e  Counc i l  of ICAO a s  w e l l  a s  t h e  
c o r r e l a t i o n  between t h e  t iming  of t h e  meet ings  and t h e i r  p l a c e  and t h e  amount 
of t h e  budget  r e q u i r e d ;  i t  a l s o  noted t h a t  some r e c e n t  m u l t i l a t e r a l  agreements  
d e a l t  w i t h  t h e  q u e s t i o n  of expenses  i n  t h e  f i n a l  a c t  of t h e  d i p l o m a t i c  
confe rence  which adopted such c o n v e n t i o n s  (e.g. ,  t h e  United Na t ions  Convent ion 
on t h e  Law of t h e  Sea of 1982 which,  i n  t h e  F i n a l  A c t ,  a s s i g n s  t h e  c o s t  of t h e  
P r e p a r a t o r y  Commission on t h e  Sea-Bed A u t h o r i t y  t o  t h e  r e g u l a r  budget  of t h e  
United N a t i o n s ,  s u b j e c t  t o  t h e  d e c i s i o n  of t h e  G e n e r a l  Assembly);  o t h e r  
c o n v e n t i o n s  ( s u c h  a s  t h e  United Na t ions  Convent ion Aga ins t  I l l i c i t  T r a f f i c  i n  
N a r c o t i c  Drugs and P s y c h o t r o p i c  Subs tances  of 1988) a l s o  d i d  n o t  d e a l  w i t h  
f i n a n c i a l  m a t t e r s  i n  t h e  body of t h e  Convention but  i n  a  r e s o l u t i o n  adopted by 
t h e  d i p l o m a t i c  confe rence .  

3 :  5 1  The Commit t e e  dec ided  n o t  t o  d r a f t  any p r o v i s i o n s  concern ing  
f i n a n c i a l  q u e s t i o n s  but  t o  mention t h e  s u b j e c t  s p e c i f i c a l l y  i n  t h i s  Report  t o  
e n a b l e  f u r t h e r  c o n s i d e r a t i o n  i n  t h e  Counci l  of ICAO and a  f i n a l  d e c i s i o n  by t h e  
d i p l o m a t i c  confe rence .  It was a l s o  no ted  t h a t  t h e  Counc i l  of ICAO would be i n  
t h e  b e s t  p o s i t i o n  a s  t h e  a u t h o r i t y  t o  convene t h e  ETC and a  d i p l o m a t i c  
confe rence  a t  s u i t a b l e  t imes  and p l a c e s  which would be conducive  t o  maximum 
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economy. Some Delega tes  b e l i e v e d  t h a t  t h i s  f u n c t i o n  should  be s p e l l e d  ou t  i n  
A r t i c l e  V. 

- Exchange of i n f o r m a t i o n  

3: 52 S e v e r a l  D e l e g a t i o n s  suppor ted  t h e  i d e a  t h a t  t h e  d r a f t  t e x t  of t h e  
Convention should  c o n t a i n  s p e c i f i c  p r o v i s i o n s  r e l a t i n g  t o  t h e  o b l i g a t i o n  of 
S t a t e s  t o  submit  and exchange i n f o r m a t i o n  on t h e i r  n a t i o n a l  l e g i s l a t i o n  t o  
implement t h e  p r o v i s i o n s  of t h e  Convent ion a s  w e l l  a s  in fo rmat ion  on t h e i r  
p r a c t i c a l  p r o c e d u r e s ,  p r a c t i c e s ,  j u d i c i a l  d e c i s i o n s ,  t e c h n i c a  1 developments ,  
manufacture  of unmarked e x p l o s i v e s ,  e t c .  a s  they r e l a t e  t o  t h e  implementa t ion 
of t h e  Convention.  

3: 53 The Commit t e e  accep ted  t h i s  p r o p o s a l  and reques ted  t h e  D r a f t i n g  
Committee t o  e l a b o r a t e  a  s u i t a b l e  c l a u s e  on t h i s  s u b j e c t .  

- F i n a l  C lauses  of t h e  Convent ion 

3: 54 The Sub-commi t t ee  d i d  n o t  e l a b o r a t e  d r a f t  F i n a l  C l a u s e s  a n d  
s p e c i f i c a l l y  l e f t  t h i s  m a t t e r  f o r  a  f u r t h e r  d e c i s i o n  by t h e  Legal Committee 
( s e e  paragraph 24 of t h e  Report of t h e  Sub-committee). The De lega t ion  of t h e  
F e d e r a l  Republ ic  of Germany p r e s e n t e d  i n  ~ ~ / 2 7 - W P / 3 - 2  an i n t e g r a l  t e x t  of a  
d r a f t  Convention,  i n c l u d i n g  F i n a l  C lauses  ; t h e  F i n a l  Clauses  were based on t h e  
Convention on t h e  P h y s i c a l  P r o t e c t i o n  of Nuclear M a t e r i a l  of 1979 and on t h e  
Tokyo Convention of 1963. 

3:  55 The Committee recogn ized  t h a t  t h e  d r a f t i n g  of t h e  F i n a l  C lauses  was 
t r a d i t i o n a l l y  t h e  t a s k  of t h e  d i p l o m a t i c  conference .  Consequent ly ,  t h e  
Committee aqreed n o t  t o  d r a f t  any s p e c i f i c  f i n a l  c l a u s e s  a t  t h i s  s t a g e  but 
no ted  t h e  p roposa l  p r e s e n t e d  by t h e  F e d e r a l  Republ ic  of Germany and t h e  
comments made by d i f f e r e n t  D e l e g a t i o n s  the reon .  

3:  56 The d i s c u s s i o n  c e n t r e d  i n  p a r t i c u l a r  on t h e  problem of t h e  e n t r y  i n t o  
f o r c e  of t h e  new Convention. A l l  D e l e g a t i o n s  agreed t h a t  t h e  Convention shou ld  
r e q u i r e  a  h i g h  number of r a t i f i c a t i o n s  by S t a t e s  ( f o r  i n s t a n c e  35)  t o  e n s u r e  
the  e f f i c i e n c y  of t h e  Convention on a  l a r g e  s c a l e .  Many De lega t ions  b e l i e v e d  
t h a t  t h e  e f f i c i e n c y  of t h e  Convent ion would be safeguarded on ly  i f  a  
s i g n i f i c a n t  number of t h e  producing S t a t e s  were t o  be among those  r e q u i r e d  t o  
b r i n g  t h e  new Convention i n t o  f o r c e .  One D e l e g a t i o n  sugges ted  t h a t  a  
requirement  f o r  r a t i f i c a t i o n  by f i v e  p roducer  S t a t e s  might be a p p r o p r i a t e .  
Analogies  w i t h  o t h e r  conven t ions  were mentioned,  e.g. t h e  Montreal  P r o t o c o l  on 
Substances  t h a t  Dep le te  t h e  Ozone Layer of 1987 and t h e  Guatemala C i t y  P r o t o c o l  
of 1971. Other  De lega t ions  b e l i e v e d  t h a t  t h e  new Convention would be more 
e f f i c i e n t  i f  it  were brought  i n t o  f o r c e  by t h e  r a t i f i c a t i o n  of t h e  producing 
S t a t e s ,  consuming S t a t e s ,  a s  w e l l  a s  S t a t e s  p o s s e s s i n g  a  l a r g e  q u a n t i t y  of 
unmarked e x p l o s i v e s .  The Committee recogn ized  t h e  p r a c t i c a l  d i f f i c u l t y  i n  
d e f i n i n g  a  "producing" o r  a  "consuming" S t a t e  i n  view of t h e  absence of any 
a v a i l a b l e  s t a t i s t i c s  on t h e  quantum of product  i o n  o r  consumption of t h e  
e x p l o s i v e s  i n  q u e s t i o n .  Refe rence ,  however, was made by one De lega t ion  t o  the  
ICAO q u e s t i o n n a i r e  t o  producer  S t a t e s  and t h e  p o s s i b i l i t y  t h a t  producer  S t a t e s  
could simply d e c l a r e  themselves  a s  such a t  t h e  time of d e p o s i t i n g  t h e i r  
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ins t rument  of r a t  i f  i c a t  ion as two p o s s i b l e  methods of i d e n t i f y i n g  producer  
S t a t e s .  

3  : 57 Two D e l e g a t i o n s  b e l i e v e d  t h a t ,  c o n t r a r y  t o  t h e  p r o p o s a l  of t h e  
F e d e r a l  Republ ic  of Germany, t h e  new Convent ion should permit  r e s e r v a t  i o n s .  
Other  Delegat  i o n s  b e l i e v e d  t h a t  t h e  requirement  f o r  u n i f o r m i t y  and u n i v e r s a l i t y  
of t h e  regime of t h e  marking of e x p l o s i v e s  warranted t h a t  r e s e r v a t i o n s  shou ld  
no t  be a d m i s s i b l e .  

3:58 One D e l e g a t i o n  b e l i e v e d  t h a t  t h e  machinery f o r  t h e  s e t t l e m e n t  of 
d i f f e r e n c e s  by a r b i t r a t i o n  should no t  be t r i g g e r e d  by t h e  r e q u e s t  of one of t h e  
P a r t i e s  but b o t h  of t h e  P a r t i e s  t o  t h e  d i s p u t e  shou ld  make such a  r e q u e s t .  

3: 59 One Delega t ion  b e l i e v e d  t h a t  t h e  Convention shou ld  c o n t a i n  s p e c i f i c  
p r o v i s i o n s  on i t s  amendment; o t h e r  D e l e g a t i o n s  main ta ined  t h a t  t h e  g e n e r a l  
i n t e r n a t i o n a l  law of t r e a t i e s  a s  formulated in  A r t i c l e  77 of t h e  Vienna 
Convention on t h e  Law of T r e a t i e s  of 1969 would s o l v e  any problems in  t h a t  
r e s p e c t .  

- Preamble of t h e  Convention 

3  : 60 The Sub-commit t e e  d i d  n o t  d r a f t  a  Preamble t o  t h e  new ins t rument  
( s e e  paragraph 24 of t h e  Sub-committee's Repor t ) .  

3.61 The D e l e g a t i o n s  of Czechoslovak' ia and of t h e  Uni ted Kingdom presen ted  
t o  t h e  Committee a  p roposa l  f o r  t h e  t e x t  of a  Preamble i n  ~ ~ / 2 7 - ~ ~ / 3 - 4  which 
read  a s  f o l l o w s :  

Draf t  Convention on  t h e  Marking of P l a s t i c  and Shee t  Explos ives  
f o r  t h e  Purpose of D e t e c t i o n  

THE STATES PARTIES TO THIS CONVENTION, 

CONSCIOUS of t h e  i m p l i c a t i o n s  of a c t s  of t e r r o r i s m  f o r  i n t e r n a t i o n a l  s e c u r i t y ;  

CONCERNED t h a t  p l a s t i c  and shee t  e x p l o s i v e s  can be used wi th  l i t t l e  r i s k  of 
d e t e c t  i o n  f o r  un lawfu l  a c t s ,  i n c l u d i n g  i n t e r  a l i a  a c t s  of un lawfu l  i n t e r f e r e n c e  
wi th  i n t e r n a t i o n a l  c i v i l  a v i a t i o n  and sh ipp ing ;  

CONSIDERING t h a t  t h e  marking of such e x p l o s i v e s  f o r  t h e  purpose  of d e t e c t  i o n  
would c o n t r i b u t e  s i q n i f  i c a n t  l y  t o  t h e  prevent  ion of such unlawful  a c t s ;  

RECOGNIZING t h a t  f o r  t h e  purpose  of d e t e r r i n g  such a c t s  t h e r e  is an  u r g e n t  need 
f o r  an i n t e r n a t i o n a l  ins t rument  o b l i g i n g  S t a t e s  t o  adopt a p p r o p r i a t e  measures 
t o  e n s u r e  t h a t  p l a s t i c  and s h e e t  e x p l o s i v e s  a r e  n e i t h e r  manufactured nor  t r a d e d  
u n l e s s  they a r e  du ly  marked, 

HAVE AGREED AS FOLLOWS: II 
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3.62 The Committee suppor ted  t h e  d r a f t  s e t  f o r t h  above and b e l i e v e d  t h a t  
i t  r e f l e c t e d  t h e  mandate o,iven t o  t h e  Committee by t h e  Assembly and the  Counc i l  
of ICAO a s  w e l l  a s  by t h e  United Nat ions  Genera l  Assembly and S e c u r i t y  Counc i l .  

3.63 One D e l e g a t i o n  s u g g e s t e d ,  suppor ted  by o t h e r  D e l e g a t i o n s ,  t h a t  t h e  
preamble should  s p e c i f i c a l l y  r e f e r  t o  t h e  r e s o l u t i o n s  of the  S e c u r i t y  C o u n c i l ,  
U N  General  Assembly and t h e  ICAO Assembly and i t  was agreed t h a t  a  s u i t a b l e  
c l a u s e  should  be d r a f t e d  by t h e  D r a f t i n g  Committee. 

3.64 S e v e r a l  D e l e g a t i o n s  p o i n t e d  out t h a t  t h e  t e x t  of the  p r o p o s a l  
r e q u i r e d  improvement i n  t h e  Span i sh  v e r s i o n  and t h i s  t a s k  was a l s o  r e f e r r e d  t o  
the  D r a f t i n g  C o m m i t  t e e .  

3.65 One D e l e g a t i o n  wished t o  r e c o r d  i t s  view t h a t  t h e  u s e  of t h e  word 
11 t e r r o r i s m "  was unprecedented i n  l e g a l  ins t ruments  s i n c e  t h i s  term was n o t  y e t  
l e g a l  l y  d e f i n e d  . 
3.66 One De lega t ion  expressed  doub t s  about t h e  e x p r e s s i o n  "shipping"  i n  
t h e  t h i r d  paragraph of t h e  preamble and it was agreed t h a t  t h i s  ma t te r  would be 
cons ide red  by the  D r a f t i n g  Commit t e e .  

- D r a f t i n g  Committee 

3 : 67 A t  i t s  Tenth  Meeting h e l d  on 2  A p r i l  1990 t h e  Commit.tee agreed t o  
c r e a t e  a  D r a f t i n g  Committee which would under take  t h e  s p e c i f i c  d r a f t  ing of t h e  
t e x t  of t h e  Convention i n  t h e  l i g h t  of t h e  d i s c u s s i o n s  of t h e  Committee. The 
mandate of the  D r a f t i n g  Committee was l e f t  open w i t h  t h e  unders tand ing  t h a t  t h e  
D r a f t i n g  Committee was f r e e  t o  a d d r e s s  any new i d e a s  r a i s e d  d u r i n g  t h e  
d i s c u s s  ion.  

3:68 The D r a f t i n g  Commit t e e  was composed of t h e  fo l lowing  D e l e g a t i o n s :  
A r g e n t i n a ,  A u s t r a l i a ,  Canada, Cbte  d ' I v o i r e ,  Czechos lovak ia ,  Egypt ,  F e d e r a l  
Republic of Germany, F rance ,  I n d i a ,  I s l a m i c  Republ ic  of I r a n ,  Japan,  Kingdom of 
t h e  Ne ther lands ,  M a u r i t i u s ,  P a k i s t a n ,  Saudi  A r a b i a ,  Union of s o v i e t  S o c i a l i s t  
Repub l ics ,  United Kingdom, United S t a t e s  of America and Venezuela. 

3 : 6 9  The D r a f t i n g  Committee he ld  seven meetings between 3  and 6 A p r i l  1990 
under  t h e  Chairmanship of M r .  V.J. Poonoosamy ( M a u r i t i u s )  . The Commit t e e  
p r a i s e d  t h e  members of t h e  D r a f t i n g  Committee and i t s  Chairman f o r  t h e i r  
e x c e l l e n t  work on t h e  fo l lowing  d r a f t  t e x t  which was p resen ted  t o  the  Committee 
on 9  A p r i l  1990: 

DRAFT CONVENTION O N  THE MARKING OF PLASTIC AND SHEET EXPLOSIVES 
FOR THE PURPOSE OF DETECTION 

THE STATES PARTIES TO THIS CONVENTION, 

CONSCIOUS of t h e  irnplica t i o n s  of a c t s  of t e r r o r  i s m  f o r  i n t e r n a t i o n a l  s e c u r i t y ;  
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CONCERNED t ha t  p l a s t i c  and sheet  explos ives  can be used with l i t t l e  r i s k  of 
d e t e c t i o n  f o r  unlawful a c t s  i nc lud ing ,  i n t e r  a l i a ,  a c t s  of unlawful 
i n t e r f e r e n c e  with c i v i l  a v i a t i o n ,  marit ime naviga t ion  and o t h e r  modes of 
t r anspo r t  a t i o n ;  

RECALLING United Nations Secu r i t y  Council Resolut ion 635 of June 1989, and 
United Nations General Assembly Resolut ion of December 1989 urging t h e  
I n t e r n a t i o n a l  C i v i l  Aviat ion Organizat ion t o  i n t e n s i f y  i t s  work on devis ing  an 
i n t e r n a t i o n a l  reqime f o r  t he  marking of p l a s t i c  o r  sheet exp los ives  f o r  t h e  
purpose of d e t e c t  ion ;  

RECALLING Resolu t ion  A27-8 adopted unanimously by the  27th Sess ion  of t h e  
Assembly of the  I n t e r n a t  iona l  C i v i l  Aviat  ion Organizat  ion; 

CONSIDERING t h a t  t he  marking of such explos ives  f o r  t he  purpose of d e t e c t i o n  
would c o n t r i b u t e  s i g n i f i c a n t l y  t o  t he  prevent ion of such unlawful a c t s ;  

RECOGNIZING t h a t  f o r  t he  purpose of d e t e r r i n g  such a c t s  t h e r e  is an urgent  need 
f o r  an i n t e r n a t i o n a l  instrument ob l ig ing  S t a t e s  t o  adopt app rop r i a t e  measures 
t o  ensure  t h a t  p l a s t i c  and shee t  explos ives  a r e  duly marked, 

HAVE AGREED AS FOLLOWS: 

ARTICLE I 

For t h e  purposes of t h i s  Convent ion : 

"Explosives" mean p l a s t i c  and shee t  exp los ives  a s  descr ibed  i n  t he  Annex 
t o  t h i s  Convention. 

"Detect ion  agent"  means a  substance a s  descr ibed  in  t h e  Annex t o  t h i s  
Convent ion which is  introduced in to  an exp los ive  t o  render  it d e t e c t  ab l e .  

11 Mark" means t o  in t roduce  i n t o  an explos ive  a  d e t e c t  ion  agent  in  
accordance with t he  Annex t o  t h i s  Convent ion. 

ARTICLE I1 

Each S t a t e  Par ty  t o  t h i s  Convent ion s h a l l  t ake  t he  necessary  measures t o  
prevent  and p r o h i b i t  e f f e c t i v e l y  t h e  manufacture in  i t s  t e r r i t o r y  of 
exp los ives ,  un l e s s  they a r e  marked. 

ARTICLE 111 

1. Each S t a t e  Par ty  s h a l l  t ake  t h e  necessary measures t o  prevent and p r o h i b i t  
e f f e c t i v e l y  t he  movement i n t o  o r  out of i t s  t e r r i t o r y  of exp los ives  which a r e  
not marked. 
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2. The p r e c e d i n g  p a r a ~ r a p h  s h a l l  n o t  app ly  i n  r e s p e c t  of movements f o r  
p u r p o s e s  n o t  i n c o n s i s t e n t  w i t h  t h e  o b j e c t i v e s  of t h i s  Conven t ion ,  by m i l i t a r y  
o r  p o l i c e  a u t h o r i t i e s  of  a  S t a t e  P a r t y ,  o f  unmarked e x p l o s i v e s  unde r  i t s  
c o n t r o l  i n  a c c o r d a n c e  w i t h  p a r a g r a p h  1 of  A r t i c l e  I V .  

ARTICLE IV - 
1.  Each S t a t e  P a r t y  s h a l l  e x e r c i s e  s t r i c t  c o n t r o l  o v e r  t h e  p o s s e s s i o n  and 
t r a n s f e r  of  p o s s e s s i o n  of  such  unmarked e x p l o s i v e s  which have  been manufac tu red  
i n  o r  b r o u q h t  i n t o  i t s  t e r r i t o r y  p r i o r  t o  t h e  e n t r y  i n t o  f o r c e  of t h i s  
Convent ion  i n  r e s p e c t  of  t h a t  S t a t e ,  s o  a s  t o  p r e v e n t  t h e i r  d i v e r s i o n  o r  u s e  
f o r  p u r p o s e s  i n c o n s i s t e n t  w i t h  t h e  o b j e c t i v e s  of t h i s  Convent ion.  

2. Each S t a t e  P a r t y  s h a l l  t a k e  t h e  n e c e s s a r y  measu re s  t o  e n s u r e  t h a t  a l l  
s t o c k s  of unmarked e x p l o s i v e s  r e f e r r e d  t o  i n  t h e  p r e c e d i n g  p a r a g r a p h  a r e  
consumed, d e s t r o y e d  o r  o t h e r w i s e  d i s p o s e d  of w i t h i n  a  p e r i o d  of [151  y e a r s  i n  
r e s p e c t  of such  s t o c k s  h e l d  by m i l i t a r y  o r  p o l i c e  a u t h o r i t i e s  of t h a t  S t a t e ,  
and w i t h i n  a  p e r i o d  of ( 3 1  y e a r s  i n  r e s p e c t  of o t h e r  s t o c k s ,  from t h e  e n t r y  
i n t o  f o r c e  of t h i s  Convent ion  i n  r e s p e c t  of t h a t  S t a t e .  

3 .  Each S t a t e  P a r t y  s h a l l  e n s u r e  t h e  d e s t r u c t i o n  o f  any unmarked e x p l o s i v e s  
which may be found i n  i t s  t e r r i t o r y  and which a r e  n o t  cove red  in  t h e  p r e c e d i n g  
p a r a g r a p h s  of t h i s  A r t i c l e .  

ARTICLE V 

1.  The re  s h a l l  be e s t a b l i s h e d  an E x p l o s i v e s  T e c h n i c a l  Commission ( h e r e i n a f t e r  
r e f e r r e d  t o  a s  " the  Commission") c o n s i s t i n q  of  f i f t e e n  members a p p o i n t e d  by t h e  
Counc i l  of t h e  I n t e r n a t i o n a l  C i v i l  A v i a t i o n  O r g a n i z a t  ion ( h e r e i n a f t e r  r e f e r r e d  
t o  a s  " t h e  Counc i l " )  from among p e r s o n s  nominated by S t a t e s  P a r t i e s  t o  t h i s  
Convent i o n .  

2 .  The  members o f  t h e  Commission s h a l l  be  e x p e r t s  hav ing  d i r e c t  and 
s u b s t a n t i a l  e x p e r i e n c e  i n  m a t t e r s  r e l a t i n g  t o  t h e  m a n u f a c t u r e  o r  d e t e c t i o n  o f ,  
o r  r e s e a r c h  i n ,  e x p l o s i v e s .  

3. Members of  t h e  Commission s h a l l  s e r v e  f o r  a  p e r i o d  o f  t h r e e  y e a r s  and 
s h a l l  be e l i g i b l e  f o r  r e - appo in tmen t .  

4. The Commission s h a l l  n o r m a l l y  h o l d  a n  a n n u a l  s e s s i o n  a t  t h e  H e a d q u a r t e r s  
of t h e  I n t e r n a t  i o n a l  C i v i l  A v i a t  ion  O r q a n i z a t  i o n .  Add i t  i o n a l  s e s s i o n s  may be 
h e l d ,  i f  n e c e s s a r y .  
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ARTICLE V I  

1. The Commission s h a l l  eva lua t e  t echn ica l  developments r e l a t i n g  t o  t he  
manufacture,  marking and d e t e c t  ion  of explos ives .  

2. The Commission, through t h e  Council ,  s h a l l  r epo r t  i t s  f i nd ings  t o  t h e  
S t a t e s  P a r t i e s  and I n t e r n a t i o n a l  Organizat ions concerned. 

3. The Commission s h a l l  endeavour t o  take  i t s  dec i s ions  on the  proposals  f o r  
amendments by consensus. I n  the  absence of consensus t h e  Commission s h a l l  take 
such dec i s ions  by a  two-thirds major i ty  vote of i ts  members. The Council  may, 
on the  recommendation of t h e  Commission, propose t o  S t a t e s  P a r t i e s  amendments 
t o  t he  Annex t o  t h i s  Convention. 

ARTICLE V I I  

1. Any S t a t e  Par ty  may, wi th in  [901 days from t h e  d a t e  of n o t i f i c a t i o n  of a  
proposed amendment t o  t h e  Annex t o  t h i s  Convention, t ransmi t  t o  t he  Council  i t s  
comments. The Council  s h a l l  communicate t hese  comments t o  t he  Commission a s  
soon a s  poss ib l e  f o r  i t s  cons ide ra t ion .  The Council  s h a l l  i n v i t e  any S t a t e  
Par ty  which comments on o r  o b j e c t s  t o  t he  proposed amendment t o  consul t  t h e  
Commission. 

2. The Commission s h a l l  cons ider  t he  views of S t a t e s  P a r t i e s  made pursuant  t o  
t he  preceding paragraph and r e p o r t  t o  t h e  Council .  The Counci l ,  a f t e r  
cons ide ra t ion  of t h e  Commission's r e p o r t ,  may propose t h e  amendment t o  a l l  
S t a t e s  P a r t i e s  f o r  adopt ion. 

3. I f  a  proposed amendment has not  been objected t o  by [ l l  [XI o r  more S t a t e s  
P a r t i e s  by means of w r i t t e n  n o t i f i c a t i o n  t o  t he  Council  w i th in  [901 days,  i t  
s h a l l  be deemed t o  have been adopted,  and s h a l l  e n t e r  i n t o  fo rce  [I801 days 
t h e r e a f t e r  o r  a f t e r  such o t h e r  per iod as  s p e c i f i e d  i n  t he  proposed amendment. 

4. I f  [ 11 [XI o r  more S t a t e s  P a r t i e s  have objected t o  t h e  proposed amendment, 
the  Council s h a l l  r e f e r  it t o  t he  Commission fo r  f u r t h e r  cons idera t ion .  

[ 5 .  I f  t h e  proposed amendment has not  been adopted i n  accordance wi th  
paragraph 3 of t h i s  A r t i c l e ,  t he  Council may convene a  conference of a l l  S t a t e s  
P a r t i e s .  I 

ARTICLE V I I I  

S t a t e s  P a r t i e s  s h a l l  p e r i o d i c a l l y  inform t h e  Council  of measures they have 
taken t o  implement t h e  p rov i s ions  of t h i s  Convention. The Council  s h a l l  
communicate such information t o  a l l  S t a t e s  P a r t i e s .  

I1  
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- Discuss ion  of t h e  d r a f t  t e x t  i n  t h e  Legal  Committee 

3:70 The Committee t h e r e a f t e r  d i s c u s s e d  t h e  d r a f t  t e x t  p resen ted  by t h e  
Dra f t  i n s  Commit t e e  pa ras raph  by pa ragraph ;  t h e  fo l lowing  p o i n t s  were r a i s e d  
dur ing  t h a t  d i s c u s s i o n  and amendments were made t o  t h e  t e x t  as  i n d i c a t e d :  

T i t  l e  of t h e  Convent i o n  

3:71 S e v e r a l  D e l e g a t i o n s  commented on t h e  proposed t i t l e  of t h e  Convention 
and a  view was expressed  t h a t  t h e  r e f e r e n c e  t o  "sheet"  e x p l o s i v e s  was n o t  
c o r r e c t  from t h e  t e c h n i c a l  p o i n t  of view a l t h o u g h  t h e  term had been used i n  t h e  
r e s o l u t i o n s  of t h e  S e c u r i t y  C o u n c i l ,  UN Genera l  Assembly, ICAO Counci l  and ICAO 
Assembly. It was b e l i e v e d  t h a t  t h e  term "shee t "  r e f e r r e d  only  t o  t h e  form o r  
shape of an e x p l o s i v e  but  n o t  t o  i t s  chemical  o r  p h y s i c a l  p r o p e r t i e s  and t h u s  
might be mis l e a d i n s  i n  t h e  i n t e r p r e t a t i o n  of t h e  Convention.  Many D e l e g a t i o n s  
would have p r e f e r r e d  t o  d e l e t e  t h e  t e rm "shee t "  throughout  t h e  t e x t  of t h e  
proposed d r a f t  but  they  d e f e r r e d  t o  t h e  view of o t h e r  De lega t ions  who b e l i e v e d  
t h a t  t h i s  m a t t e r  should  be l e f t  open f o r  t h e  o p i n i o n  of t h e  Ad Hoc Group of 
S p e c i a l i s t s  on t h e  De tec t  ion of Exp los ives .  Consequen t ly ,  t h e  Canmit t e e  a g r e e d  
t h a t  throughout  t h e  t e x t  t h e  e x p r e s s i o n  "and s h e e t "  would be l e f t  i n  s q u a r e  
b r a c k e t s  excep t  when quot  inq  t h e  r e l e v a n t  United Nat ions  Reso lu t  ion and 
ICAO Assembly Resolut  i o n  A27-8. 

3 : 72 One De leqa t ion  r e i t e r a t e d  i ts  view t h a t  i n  t h e  f i r s t  c l a u s e  of t h e  
Preamble t h e  word " t e r r o r i s m "  was a  t e rm never  b e f o r e  used i n  a v i a t i o n  s e c u r i t y  
conven t ions  and t h a t  t h e  term was n o t  y e t  l e g a l l y  d e f i n e d .  

3:73 Some Delega t ions  e x p r e s s e d  doubts  whether ,  i n  t h e  second c l a u s e  of 
t h e  Preamble,  t h e  term "marit ime n a v i g a t i o n "  was t h e  p roper  term co-ex tens ive  
w i t h  " c i v i l  a v i a t i o n " ;  however, t h e  Committee no ted  t h a t  t h i s  term was i n  f u l l  
harmony w i t h  t h e  t i t l e  of t h e  IMO-sponsored 1988 Rome Convention f o r  t h e  
Suppress  ion of Unlawful Acts  Agains t  t h e  S a f e t y  of Marit ime Navigat  ion. 
F u r t h e r ,  one De lega t ion  expressed  t h e  view t h a t  r e f e r e n c e  should  be made t o  
" i n t e r n a t  i o n a l  c i v i l  a v i a t i o n "  i n s t e a d  of " c i v i l  a v i a t i o n "  s i n c e  i n  t h e  
R e s o l u t i o n s  of t h e  UN S e c u r i t y  Counc i l  and t h e  UN General  Assembly on t h i s  
s u b j e c t  , t h e  word " i n t e r n a t i o n a l "  had been used.  

3 : 74 I n  t h e  t h i r d  c l a u s e  of t h e  Preamble t h e  Committee agreed t o  i n s e r t  
more s p e c i f i c  r e f e r e n c e  t o  t h e  d a t e  of t h e  UN S e c u r i t y  Counci l  R e s o l u t i o n  635 
and t o  t h e  number and d a t e  of t h e  U N  General  Assembly Reso lu t ion .  

3: 75 Tn t h e  f o u r t h  preambular c l a u s e ,  some Delega t ions  b e l i e v e d  t h a t  a  
d e s c r i p t i v e  c l a u s e  should  be i n c l u d e d  t o  i n d i c a t e  t h e  c o n t e n t s  of ICAO Assembly 
Reso lu t ion  A27-8; it was agreed  t o  add ,  a t  t h e  end of t h e  c l a u s e ,  t h e  
f o l  lowing : "which endorsed w i t h  t h e  h i g h e s t  and o v e r r i d i n g  p r i o r i t y  t h e  
p r e p a r a t i o n  of a  new i n t e r n a t i o n a l  ins t rument  r e g a r d i n g  t h e  marking of p l a s t i c  
o r  s h e e t  e x p l o s i v e s  f o r  d e t e c t i o n " .  
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3:76 The Committee a l s o  noted t h a t  the  f i r s t  c l a u s e  r equ i r ed  alignment i n  
the  French ve r s ion  and t h a t  Spanish c o r r e c t i o n s  were t o  be introduced in  the  
t h i r d  and f i f t h  c l auses .  

A r t i c l e  I 

3:77 A view was expressed t h a t  A r t i c l e  I should be more s p e c i f i c  on t h e  
ques t ion  whether t h e r e  w i l l  be one or  more Annexes t o  t h e  Convention. This  
problem was noted with the  understanding t h a t  i t s  f i n a l  s o l u t i o n  would depend 
on the  work of t h e  t e c h n i c a l  expe r t s  in  t he  Ad Hoc Group of S p e c i a l i s t s  on the  
Detect ion of Explosives.  

3:78 One Delegat ion bel ieved t h a t  A r t i c l e  I conta in ing  d e f i n i t i o n s  should 
be preceded by what i s  p re sen t ly  i n  A r t i c l e  11, namely, t h e  s tatement  of t h e  
o b l i g a t i o n s  of S t a t e s .  Other Delegat ions bel ieved t h a t  i t  was customary t h a t  
i n  t he  d r a f t i n g  of a  t e x t  t h e  d e f i n i t i o n s  were placed a t  t h e  very beginning; 
another  Delega t ion ,  however, pointed out t h a t  t he  Convention on I n t e r n a t i o n a l  
C i v i l  Avia t ion ,  f o r  i n s t ance ,  contained d e f i n i t i o n s  only i n  the  l a s t  p rovis ion .  

3:79 The Committee wished t o  record t h a t  t he  d e f i n i t i o n s  were d ra f t ed  only 
i n  a  t e n t a t i v e  way and would be sub jec t  t o  improvement by t h e  d ip lomat ic  
conference i n  t he  l i g h t  of t he  work of the  t echn ica l  e x p e r t s .  

3 :  80 One Delegat ion r a i s e d  a  ques t ion  whether,  i n  t h e  t h i r d  paragraph, t he  
express ion  "mark" would not  b e t t e r  read " to  mark" t o  c l e a r l y  i n d i c a t e  t h a t  t h a t  
word i s  a  verb ;  another  Delegat ion questioned t h e  express ion  "in accordance 
with the  Annex" i n  t h a t  paragraph and bel ieved t h a t  it would be b e t t e r  t o  r e f e r  
t o  " in  accordance with the  procedure ou t l i ned  i n  t h e  Annex"; aga in ,  the 
Committee be l ieved  t h a t  t h i s  ques t ion  can be c l a r i f i e d  only i n  t he  l i g h t  of the  
views of t h e  t e c h n i c a l  expe r t s .  

A r t i c l e  I1 

3:81 Some Delegat ions suggested the  r e v e r s a l  of t h e  o rde r  of t h e  words 
" to  prevent and p r o h i b i t  e f f e c t i v e l y "  so a s  t o  read " to  p r o h i b i t  and prevent 
e f f e c t i v e l y " .  Some o t h e r  Delegat ions suggested the  i n s e r t i o n  of t h e  word 
"unmarked" between the  words " t e r r i t o r y  of" and the  word "explosives" and t h e  
d e l e t i o n  of t h e  words "unless  they a r e  marked" a t  t h e  end of the  sentence.  One 
Delegation pointed out t h a t  the  words " in i t s  t e r r i t o r y "  should be de l e t ed  from 
t h a t  paragraph s i n c e  t h i s  express ion  might be construed a s  meaning t h a t  a  S t a t e  
Par ty  could manufacture unmarked explos ives  ou t s ide  i t s  t e r r i t o r y  . However, 
another  Delegat ion mentioned t h a t  such a  d e l e t i o n  could be i n t e r p r e t e d  t o  allow 
some S t a t e s  t o  extend t h e i r  n a t i o n a l  laws e x t r a t e r r i t o r i a l l y  i n  a  manner 
i ncons i s t en t  with i n t e r n a t i o n a l  law. As a  r e s u l t  of i t s  d e l i b e r a t i o n s ,  the  
Committee agreed on the  fol lowing t e x t  of A r t i c l e  11: "Each S t a t e  Pa r ty  t o  
t h i s  Convention s h a l l  t ake  the  necessary measures t o  p r o h i b i t  and prevent  
e f f e c t i v e l y  the  manufacture i n  i t s  t e r r i t o r y  of unmarked explosives".  
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A r t i c l e  111 

3:82 In  paragraph 1  of A r t i c l e  111,  t h e  Committee agreed t o  a l i g n  t h e  t e x t  
wi th  t h a t  of t h e  preceding A r t i c l e .  Also ,  some c o r r e c t i o n s  of e d i t o r i a l  n a t u r e  
w i l l  have t o  be made in  t h e  Span i sh  and French v e r s i o n s  of t h i s  paragraph.  

3: 83 With regard  t o  paragraph 2 of A r t i c l e  111 ,  two De lega t ions  b e l i e v e d  
t h a t  t h e  movement of unmarked e x p l o s i v e s  shou ld  n o t  be r e s t r i c t e d  on ly  t o  
m i l i t a r y  o r '  p o l i c e  a u t h o r i t i e s  of a  S t a t e  P a r t y  but  t o  o t h e r  a u t h o r i t i e s ,  but 
t h e  Committee d i d  not  a q r e e  t o  t h a t  s u q g e s t i o n .  Another De lega t ion  proposed 
adding t h e  words " f o r  t h e i r  own use"  a f t e r  t h e  words " S t a t e  Par ty" .  A f t e r  
f u r t h e r  d i s c u s s i o n ,  it was agreed  t o  keep t h e s e  words i n  s q u a r e  b r a c k e t s .  Some 
Delega t ions  p r e f e r r e d  t o  u s e  t h e  phrase  " f o r  purposes  c o n s i s t e n t  w i t h  t h e  
o b j e c t i v e s  of t h i s  Convention" s o  a s  t o  avo id  what was pe rce ived  t o  be a  double  
n e q a t i v e ;  however, t h e  Committee decided t o  r e t a i n  t h e  wording prepared by t h e  
D r a f t i n g  Commit t e e .  One D e l e g a t i o n  sugges ted  t h a t  t h i s  paragraph should  r e f e r  
t o  movements of unmarked e x p l o s i v e s  provided t h a t  t h e s e  movements t a k e  p l a c e  
between S t a t e s  P a r t i e s ,  but  t h i s  view was n o t  accep ted  by t h e  Committee. The 
t e x t  of A r t i c l e  I11 a s  adopted by t h e  Committee i s  a s  fo l lows :  

1. Each S t a t e  P a r t y  s h a l l  t a k e  t h e  necessa ry  measures t o  p r o h i b i t  and p r e v e n t  
e f f e c t i v e l y  t h e  movement i n t o  o r  ou t  of i t s  t e r r i t o r y  of unmarked e x p l o s i v e s .  

2 .  The p reced ing  paragraph s h a l l  no t  a p p l y  i n  r e s p e c t  of movements f o r  
purposes  no t  i n c o n s i s t e n t  w i t h  t h e  o b j e c t  i v e s  of t h i s  Convent ion ,  by m i l  i t a r y  
or  p o l i c e  a u t h o r i t i e s  of a  S t a t e  P a r t y  [ f o r  t h e i r  own u s e l ,  of unmarked 
e x p l o s i v e s  under i ts c o n t r o l  i n  accordance wi th  paragraph 1 of A r t i c l e  I V .  " 

A r t i c l e  I V  

3 :84 Some Delega t ions  s u s q e s t e d  t h a t  t h e  f i r s t  paragraph of t h i s  A r t i c l e  
should  be a l i g n e d  wi th  t h e  wording of t h e  p r e v i o u s  A r t i c l e s  s o  a s  t o  r e a d :  
"Each S t a t e  P a r t y  s h a l l  t a k e  t h e  necessa ry  measures t o . . . " ,  and the  Committee 
agreed t o  t h i s  s u g g e s t i o n .  There  was a  d i s c u s s i o n  r e g a r d i n g  the  word " s t r i c t " ,  
and some Delega t ions  proposed t h a t  t h i s  word be r e p l a c e d  by " e f f e c t i v e " ;  a s  a  
compromise s o l u t i o n ,  t h e  Committee agreed t h a t  t h e  phrase  should read " e x e r c i s e  
s t r i c t  and e f f e c t i v e  c o n t r o l " .  One De lega t ion  proposed t h a t  r e f e r e n c e  should  
be made t o  " the  i l l e q a l  u s e  o r  a p p l i c a t i o n "  i n  t h e  penu l t ima te  l i n e  of t h i s  
paragraph i n  l i e u  of t h e  words " d i v e r s i o n  o r  use" ,  but  t h i s  sugges t ion  was not  
r e t a i n e d  by t h e  Committee. 

3 : 85 With r e s p e c t  t o  pa ragraph  2  of A r t i c l e  IV, t h r e e  D e l e g a t i o n s  
expressed some concern about t h e  p e r i o d s  of y e a r s  ( 1 5  and 3  yea r s  r e s p e c t i v e l y )  
w i t h i n  which s t o c k s  of unmarked e x p l o s i v e s  should  be consumed, d e s t r o y e d  o r  
o t h e r w i s e  d i sposed  o f ;  they b e l i e v e d  t h a t ,  i n  view of t h e  n a t u r e  of the  
e x p l o s i v e s  r e f e r r e d  t o  i n  t h i s  p a r a g r a p h ,  t h e  f i n a l  d e c i s i o n  reqard inq  t h e  
pe r iod  of y e a r s  should  be t a k e n  by t h e  d i p l o m a t i c  confe rence  fo l lowing  the  
r e s u l t  of  t h e  work of t h e  Ad Hoc Group of S p e c i a l i s t s  on Exp los ives .  



Report  on Agenda Item 3 

3 :  86 Some D e l e g a t  ions  r e i t e r a t e d  t h e i r  s t a t e m e n t s  d u r i n g  t h e  g e n e r a l  
d e b a t e  t h a t  it was i m p o s s i b l e  t o  f o r e s e e  a t  t h e  p r e s e n t  t ime any s p e c i f i c  
t a r g e t  d a t e  f o r  t h e  d e s t r u c t i o n  of t h e  e x i s t i n g  s t o c k s  of unmarked e x p l o s i v e s .  
They emphasized t h e  economic and e c o l o g i c a l  r e a s o n s  which made such d e s t r u c t i o n  
d i f f i c u l t  , i n c l u d i n g  t h e  c o n s i d e r a b l e  economic l o s s e s  a s  w e l l  a s  t h e  harmfu 1 
e f f e c t  of t h e  t o x i c  s u b s t a n c e s  on t h e  environment  i n  c a s e  of burn ing  o r  
d e s t r u c t  i o n  by e x p l o s i o n .  O t h e r  D e l e g a t i o n s  b e l i e v e d  t h a t  A r t i c l e  I V ,  
pa ragraph  2 made r e f e r e n c e  t o  o t h e r  methods of d i s p o s a l  of such e x p l o s i v e s ,  and 
n o t  o n l y  t o  d e s t r u c t i o n ;  s u c h  unmarked e x p l o s i v e s  cou ld  b e  e i t h e r  consumed o r  
o t h e r w i s e  n e u t r a l i z e d  o r  d i s p o s e d  o f .  

3:87 A s  a  r e s u l t  of  i t s  d e l i b e r a t i o n s ,  t h e  Committee agreed t o  l e a v e  
pa ragraph  2 of A r t i c l e  I V  i n  s q u a r e  b r a c k e t s  t o  permit  f u r t h e r  c o n s i d e r a t i o n  a t  
t h e  d i p l o m a t i c  c o n f e r e n c e ,  i n  p a r t i c u l a r  i n  l i g h t  of o p i n i o n s  which may be 
o b t a i n e d  from t h e  t e c h n i c a l  e x p e r t s .  

3 : 8 8  With r e s p e c t  t o  pa ragraph  3 of A r t i c l e  I V ,  t h e  Committee agreed  t o  
a l i g n  t h e  f i r s t  p h r a s e  on paragraph 1 by i n s e r t i n g  t h e  words " t a k e  t h e  
necessa ry  measures  to" ;  f u r t h e r m o r e ,  t h e  Committee agreed  t o  d e l e t e  t h e  word 
''any1' b e f o r e  t h e  e x p r e s s  ion  "unmarked e x p l o s i v e s "  s i n c e  s u c h  an e x p r e s s  ion was 
n o t  used i n  p r e v i o u s  t e x t s  and might l ead  t o  d i f f i c u l t i e s  i n  i n t e r p r e t a t i o n .  
F i n a l l y ,  w i t h  r e s p e c t  t o  t h i s  pa ragraph ,  t h e  Committee a g r e e d  t o  r e p l a c e  t h e  
word "found" by "discovered" .  

3 : 89 A s  a  r e s u l t  of t h e  d e l i b e r a t i o n s  of t h e  Committee, t h e  t e x t  of 
A r t i c l e  I V  was e s t a b l i s h e d  a s  f o l l o w s :  

1. Each S t a t e  P a r t y  s h a l l  t a k e  t h e  n e c e s s a r y  measures t o  e x e r c i s e  s t r i c t  and 
e f f e c t i v e  c o n t r o l  o v e r  t h e  p o s s e s s i o n  and t r a n s f e r  of  p o s s e s s i o n  of such 
unmarked e x p l o s i v e s  which have been manufactured i n  o r  brought  i n t o  i t s  
t e r r i t o r y  p r i o r  t o  t h e  e n t r y  i n t o  f o r c e  of t h i s  Convent ion i n  r e s p e c t  of t h a t  
S t a t e ,  s o  a s  t o  p reven t  t h e i r  d i v e r s i o n  o r  u s e  f o r  purposes  i n c o n s i s t e n t  w i t h  
t h e  o b j e c t i v e s  of t h i s  Convention.  

[ 2. Each S t a t e  P a r t y  s h a l l  t a k e  t h e  n e c e s s a r y  measures  t o  e n s u r e  t h a t  a l l  
s t o c k s  of unmarked e x p l o s i v e s  r e f e r r e d  t o  i n  t h e  p r e c e d i n g  pa ragraph  a r e  
consumed, d e s t r o y e d  o r  o t h e r w i s e  d i sposed  of w i t h i n  a  p e r i o d  of [151 y e a r s  i n  
r e s p e c t  of such  s t o c k s  h e l d  by m i l i t a r y  o r  p o l i c e  a u t h o r i t i e s  of t h a t  S t a t e ,  
and w i t h i n  a  p e r i o d  of [ 3 1  y e a r s  i n  r e s p e c t  of o t h e r  s t o c k s ,  from t h e  e n t r y  
i n t o  f o r c e  of t h i s  Convent ion i n  r e s p e c t  of t h a t  S t a t e .  I 

3 .  Each S t a t e  P a r t y  s h a l l  t a k e  t h e  n e c e s s a r y  measures  t o  e n s u r e  t h e  
d e s t r u c t i o n  of unmarked e x p l o s i v e s  which may be d i s c o v e r e d  i n  i t s  t e r r i t o r y  and 
which a r e  n o t  covered i n  t h e  p reced ing  pa ragraphs  of t h i s  A r t i c l e .  

11 
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A r t i c l e  V 

3:90 I n  t h e  d i s c u s s i o n  of t h e  t e x t  of A r t i c l e  V p resen ted  by t h e  D r a f t i n g  
Committee, views were expressed  t h a t  t h i s  A r t i c l e  should  be more s p e c i f i c  w i t h  
r e s p e c t  t o  t h e  f u n c t i o n s  of t h e  Counc i l  of ICAO;  it was proposed t h a t  t h e  
Counc i l  shou ld  s p e c i f i c a l l y  be e n t i t l e d  t o  appoint  t h e  P r e s i d e n t  of t h e  
Commission and t h a t  i t  should  adopt  t h e  Rules  of Procedure  of t h e  Commission 
and t h a t  t h i s  m a t t e r  should  be mentioned i n  t h e  body of t h e  Convention i t s e l f .  
A c o n t r a r y  view was expressed  by o t h e r  D e l e g a t i o n s  who be l i eved  t h a t  t h e  
Commission should  e i t h e r  deve lop  i t s  own Rules  of Procedure  o r  could u s e  t h e  
Rules  of Procedure  a p p l i c a b l e  t o  o t h e r  s t a n d i n g  bodies  of t h e  Counc i l ;  such 
Rules would a l s o  govern t h e  s u b j e c t  of t h e  appointment of t h e  P r e s i d e n t  o r  
Chairman of t h e  Commission. 

3:91 There  was a l s o  a  p r o p o s a l  t h a t  i n  pa ragraph  1 of A r t i c l e  V t h e r e  
could  be a  p o s i t i v e  s t a t e m e n t  t h a t  t h e  Exp los ives  Techn ica l  Commission is 
e s t a b l i s h e d  by t h e  Convention;  it was proposed t h a t  t h e  beginning of 
paragraph 1 should  read :  "There is  e s t a b l i s h e d  by t h i s  Convention..."; t h i s  
proposa 1 was adopted . 
3 : 92 S e v e r a l  De lega t ions  b e l i e v e d  t h a t  t h e  Counc i l  of ICAO should  a p p o i n t  
t h e  members of t h e  Commission a f t e r  c o n s u l t a t  ion  w i t h  o t h e r  i n t e r n a t  i o n a l  
o r g a n i z a t i o n s  concerned.  Other  D e l e g a t i o n s  b e l i e v e d  t h a t  t h e  p r o c e s s  of 
c o n s u l t a t i o n  would be t o o  d i f f i c u l t  t o  d e s c r i b e  and p r e f e r r e d  no t  t o  change t h e  
t e x t  but  r ecord  t h i s  i d e a  i n  t h e  Repor t .  

3 :  93 S e v e r a l  o t h e r  De lega t  ions  r e i t e r a t e d  t h e i r  view expressed d u r i n g  t h e  
g e n e r a l  d i s c u s s i o n  and s t a t e d  t h e i r  c o n t i n u i n g  concern  t h a t  t h e  qua1 i f i c a t i o n s  
of t h e  e x p e r t s  should  be d e s c r i b e d  a long  t h e  l i n e s  of t h e  t i m e - t e s t e d  
p r o v i s i o n s  of A r t i c l e  56 of t h e  Chicago Convent ion,  which r e f e r s  t o  t h e  
appointment of t h e  members of t h e  A i r  Nav iga t ion  Commission; t h a t  p r o v i s i o n  
r e f e r s  t o  " s u i t a b l e  q u a l i f i c a t i o n s  and exper ience"  and was p r e f e r r e d  by some 
members t o  t h e  q u a l i f i c a t i o n s  s e t  f o r t h  i n  paragraph 2  of A r t i c l e  V .  The 
Committee agreed t o  r ecord  t h e s e  views i n  t h e  Repor t .  

3:94 One De lega t ion  b e l i e v e d  t h a t  t h e r e  should  be a  p r o v i s i o n  f o r  o t h e r  
i n t e r n a t i o n a l  o r g a n i z a t i o n s  concerned t o  a p p o i n t  Observers  t o  p a r t i c i p a t e  i n  
t h e  work of t h e  Commission. 

3:95 A s  a  r e s u l t  o f  i t s  d e l i b e r a t i o n s ,  t h e  Commi t tee  r e - d r a f t e d  
paragraph 1 of A r t i c l e  V a s  f o l l o w s :  

"1. There  is e s t a b l i s h e d  by t h i s  Convention a n  Explos ives  Techn ica l  
Commission ( h e r e i n a f t e r  r e f e r r e d  t o  a s  " t h e  Commission") c o n s i s t  inq of 
f i f t e e n  members appo in ted  by t h e  Counc i l  of t h e  I n t e r n a t i o n a l  C i v i l  
Avia t ion  O r g a n i z a t i o n  ( h e r e i n a f t e r  r e f e r r e d  t o  a s  " the  Counci l")  from among 
persons  nominated by S t a t e s  P a r t i e s  t o  t h i s  Convention." 

3:  96 Paragraphs  2 ,  3  and 4  were r e t a i n e d  i n  t h e  v e r s i o n  prepared by t h e  
D r a f t i n g  Committee. However, i t  was agreed t h a t  i n  paragraph 3 ,  a  c o r r e c t i o n  
w i l l  be made i n  t h e  French language v e r s i o n  t o  make it c l e a r  t h a t  t h e  members 
of t h e  Commission "serve"  f o r  a  p e r i o d  of t h r e e  y e a r s .  
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A r t i c l e  V I  

3:97 With r e spec t  t o  paragraph 1 of A r t i c l e  V I ,  one Delegat ion wished t o  
add the  express ion  "or r e sea rch  in  explosives" a t  the  end of t h a t  paragraph; 
the Committee did not  accept  t h i s  proposal s ince  it was not  considered pa r t  of 
" technica l  developments" t o  be evaluated by the Canmission. 

3:98 Af ter  cons iderable  d i scuss ion ,  the  C o m m i t  t e e  agreed t o  re-draf t 
paragraph 3 of A r t i c l e  V I  t o  c l a r i f y  t h a t  the  Cammission was expected t o  make 
recommendations t o  t he  Council  on amendments t o  t he  Annex t o  t he  Convention. 
Furthermore, it was agreed t h a t  a  s epa ra t e  paragraph (new paragraph 4)  would 
r e f e r  t o  the func t ion  of t h e  Council t o  propose amendments t o  the  Annex. 

3:99 As a  r e s u l t  of i t s  d e l i b e r a t i o n s ,  paragraphs 1 and 2 were l e f t  
unchanged and paragraph 3 was rep  laced by the following two paragraphs : 

"3. Whenever necessary ,  the Commission s h a l l  make recommendat ions t o  t h e  
Council on amendments t o  t he  Annex t o  t h i s  Convention. The Commission 
s h a l l  endeavour  t o  t a k e  i t s  d e c i s i o n s  on s u c h  recommendat ions  by 
consensus. I n  t h e  absence of consensus, the  Commission s h a l l  t ake  such 
dec is ions  by a  two-thirds major i ty  vote  of i t s  members. 

4. The Council  may, on the  recommendation of t he  Commission, propose t o  
S t a t e s  P a r t i e s  amendments t o  the  Annex t o  t h i s  Convent ion. " 

A r t i c l e  V I I  

3:  100 The Committee recognized t h a t  t he  p rov i s ions  of A r t i c l e  V I I  on the 
amendments of t h e  p rov i s ions  of the  Annex posed one of the most d i f f i c u l t  
problems encountered in  t he  d e l i b e r a t i o n s  of the  Committee. The concern f o r  
the  respec t  of t he  S t a t e s '  sovere ignty  had t o  be reconci led  with the  recognized 
i n t e r e s t  t o  have a  uniform world-wide system f o r  the  marking of explos ives  f o r  
the purpose of de t ec t ion .  The Committee recognized t h a t  the  Draf t ing  Committee 
made i t s  bes t  e f f o r t  t o  develop a  procedure of thorough c o n s u l t a t i o n  and 
r e c o n c i l i a t i o n  on d i f f e r e n t  views a t  d i f f e r e n t  s t ages  and in d i f f e r e n t  bodies.  
It was bel ieved t h a t  t h i s  s o l u t i o n  was we l l  adapted t o  balance the  d i f f e r e n t  
i n t e r e s t s  and represented  a  compromise s o l u t i o n  emphas k i n g  t h e  c o n s u l t a t i v e  
process  conducive t o  rgeneral consensus. 

3: 101 The Committee recognized t h a t  i n  respec t  of t he  c o n s u l t a t i v e  process ,  
t h e r e  might be a  need f o r  a  conference of a l l  S t a t e s  P a r t i e s  a s  foreseen i n  
paragraph 5; some Delegat ions would have p re fe r r ed  t o  keep paragraph 5 in  the 
t e x t  without square b racke t s  t o  emphasize t h a t  t he  door was not t o  be closed t o  
such a  p o s s i b i l i t y .  One Delegat ion bel ieved t h a t  paragraph 5 was incomplete 
without spec i f  i c  p rov i s ions  on how any dec i s ion  of a  d ip lomat ic  conference 
would be adopted and how they would e n t e r  i n t o  force.  Another Delegat ion 
suggested t o  add a t  the  end of paragraph 5 the  words " i f  it cons iders  the 
amendment v i t a l  f o r  s a f e t y  and secur i ty" .  

3: 102 One Delegat ion pointed out t h a t  i n  paragraph 2 ,  re fe rence  should not 
be made t o  "views" but r a t h e r  t o  "comments and ob jec t  ions". Another Delegat ion 
commented t h a t  i n  paragraph 3 the  d e t a i l s  f o r  n o t i f i c a t i o n  and en t ry  i n t o  force  
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should  no t  be s p e c i f i c  in  any r i g i d  t e rms ;  t h e  d e c i s i o n  should  be l e f t  i n  each  
p a r t i c u l a r  c a s e  t o  t h e  Exp los ives  T e c h n i c a l  Commission t o  a s s e s s  t h e  l e n g t h  of 
t ime r e q u i r e d  f o r  t h e  i n t r o d u c t i o n  of new s p e c i f i c a t i o n s  f o r  t h e  marking of 
e x p l o s i v e s .  

3: 103 The Committee agreed t h a t  t h e  d i f f e r e n t  comments made on A r t i c l e  V I I  
should  be recorded  i n  t h e  Repor t  f o r  p o s s i b l e  f u t u r e  c o n s i d e r a t i o n  a t  t h e  
d i p l o m a t i c  con£ e r e n c e  . However, t h e  Commit t e e  was convinced t h a t  t h e  d r a f t  ing 
of A r t i c l e  VII  r e f l e c t e d  a s  much a s  p o s s i b l e  t h e  d i f f e r e n t  conf l i c t  ing concerns  
and decided n o t  t o  i n t r o d u c e  any change i n  A r t i c l e  V I I  a s  d r a f t e d  by t h e  
D r a f t i n g  Committee f o r  f u r t h e r  c o n s i d e r a t  ion a t  t h e  d i p l o m a t i c  confe rence .  

A r t i c l e  V I I I  

3: 104 The Commit t e e  r ecogn ized  t h a t  t h e  D r a f t i n g  Commit t e e  r e f l e c t e d  i n  
t h i s  p r o v i s i o n  t h e  concerns  e x p r e s s e d  d u r i n g  t h e  g e n e r a l  d e b a t e .  However, one 
D e l e g a t i o n  wished t o  r e c o r d  i n  t h e  Report t h a t  t h i s  p r o v i s i o n  could  be enhanced 
t o  p rov ide  a l s o  f o r  c l o s e  co-opera t ion  and c o - o r d i n a t i o n  between S t a t e s  P a r t i e s  
t o  t h e  Convention on a l l  m a t t e r s  r e l a t i n g  t o  t h e  marking and d e t e c t i o n  of 
e x p l o s i v e s ;  f u r t h e r m o r e ,  t h e  Convent ion  could  p rov ide  f o r  t h e  ICAO Counc i l  t o  
a c t i v e l y  c o l l e c t  and r e q u e s t  i n f o r m a t i o n  which cou ld  s e r v e  a s  t h e  b a s i s  f o r  
d e l i b e r a t i o n s  by t h e  Exp los ives  T e c h n i c a l  Commission. Two Delega t ions  b e l i e v e d  
t h a t  t h e  Convention should  s p e l l  ou t  c l e a r l y  t h a t  t h e  in fo rmat ion  shou ld  be 
p rov ided  by S t a t e s  " i n  accordance wi th  t h e i r  n a t i o n a l  l e g  i s  l a t  ion". Another  
Delegat  i o n  b e l i e v e d  t h a t  t h e  Convent i o n  should  p rov ide  e x p r e s s l y  t h a t  a 1  1 such 
in fo rmat ion  s h a l l  be communicated by t h e  Counc i l  no t  only  t o  S t a t e s  P a r t i e s  but 
a l s o  t o  t h e  Exp los ives  T e c h n i c a l  Commission. 

3:  105 The Committee agreed  t o  r e c o r d  t h e  comments i n  t h e  Report but  dec ided  
t o  l eave  t h e  t e x t  of A r t i c l e  V I I I  unchanged a s  d r a f t e d  by t h e  D r a f t i n g  
Committee. 

CONCLUSION 

3: 106 The Committee was of t h e  view t h a t  it has  completed i t s  work on t h e  
p r e p a r a t i o n  of a  d r a f t  ins t rument  on t h e  marking of e x p l o s i v e s  f o r  t h e  purpose  
of d e t e c t i o n  under t h e  terms of r e f e r e n c e  g i v e n  t o  it by t h e  C o u n c i l ,  a s  w e l l  
a s  by Assembly R e s o l u t i o n  A27-8. 

3:107 The t e x t  adopted by t h e  Committee i s  p r e s e n t e d  i n  t h e  Appendix t o  
t h i s  p a r t  of t h e  Report d e a l i n g  w i t h  Agenda I tem 3. The Committee c o n s i d e r s  
t h i s  d r a f t  t o  be  "a f i n a l  d r a f t 1 '  under  t h e  terms of Assembly R e s o l u t i o n  A7-6 
and t r a n s m i t s  it t o  t h e  Counc i l  f o r  f u r t h e r  a c t i o n  under  t h a t  Assembly 
R e s o l u t i o n .  

3:  108 While t h e  Committee b e l i e v e d  t h a t  it has  completed i t s  work on t h e  
d r a f t  Convent ion,  i t  wishes  t o  b r i n g  t o  t h e  a t t e n t i o n  of t h e  Counc i l  t h a t  a n  
i n t e r n a t i o n a l  confe rence  f o r  t h e  c o n s i d e r a t i o n  of t h i s  d r a f t  shou ld  n o t  be 
convened b e f o r e  t h e  Ad Hoc Group of S p e c i a l i s t s  on t h e  D e t e c t i o n  of Exp los ives  
deve lops  a  d r a f t  Annex c o n t a i n i n g  p r e c i s e  d e f i n i t i o n s  of t h e  e x p l o s i v e s  a s  we1 1 
a s  t h e  methods and p r o c e s s e s  f o r  t h e  marking of such e x p l o s i v e s  f o r  t h e  purpose  
of d e t e c t i o n .  
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3: 109 The Committee a l s o  no ted  t h e  s t a t ement  of one t e c h n i c a l  e x p e r t  on t h e  
c u r r e n t  and f u t u r e  work of t h e  Ad Hoc Group of S p e c i a l i s t s  on t h e  D e t e c t i o n  of 
Exp los ives .  I t  was noted t h a t  t h e  Third  Meeting of t h a t  Group w i l l  be he ld  
from 19 t o  21 June  1990 and i ts  b a s i c  aim w i l l  be t o  r e d u c e  t h e  number of t h e  
f i v e  c a n d i d a t e  a d d i t i v e s  s i n g l e d  out  f o r  f u r t h e r  t e s t i n g  d u r i n g  t h e  Second 
Meeting of t h e  Group. A s e r i o u s  concern was expressed  t h a t  i n  one meet ing t h e  
Group may n o t  be c a p a b l e  of t a k i n g  a  f i n a l  d e c i s i o n  on one s i n g l e  p r e f e r r e d  
a d d i t i v e  o r  on a  minimal number of such a d d i t i v e s  and t h a t  t h e r e  would be need 
f o r  a t  l e a s t  one a d d i t i o n a l  meet ing of t h e  Group p r i o r  t o  t h e  d i p l o m a t i c  
confe rence ;  i t  was a l s o  b e l i e v e d  t h a t  it was u n r e a l i s t i c  t o  convene t h e  Group 
f o r  a  s h o r t  d u r a t i o n  of t h r e e  days  when t h e r e  is a  l a r g e  number of q u e s t i o n s  t o  
be addressed .  

3:110 The Committee endorsed t h e  c o n c l u s i o n s  of t h e  e x p e r t  t h a t  it would be 
most u s e f u l  t o  a d d r e s s  some s p e c i f i c  q u e s t i o n s  t o  t h e  Group of s p e c i a l i s t s  and 
t o  o b t a i n  from i t  s p e c i f i c  c l a r i f i c a t i o n s  and recommendations on s e v e r a l  
t e c h n i c a l  i s s u e s  which were r a i s e d  d u r i n g  t h e  27th  S e s s i o n  of t h e  Legal  
Committee. I n  t h i s  c o n t e x t ,  t h e  Committee recommends t o  t h e  Counc i l  t h a t  t h e  
fo l lowing  s p e c i f i c  q u e s t i o n s  be included i n  t h e  t e rms  of r e f e r e n c e  of t h e  Group 
of S p e c i a l i s t s  and shou ld  be answered by t h e  Group: 

1. Recommendations on t h e  u s e  of t h e  t e r m  "shee t  e x p l o s i v e s "  i n  t h e  
t i t l e  and i n  t h e  body of t h e  t e x t  of t h e  d r a f t  Convent ion.  

2. P r e p a r a t i o n  of t h e  q e n e r a l  d e f i n i t i o n  of t h e  t e r m s  t o  be included i n  
t h e  Convent ion and t e c h n i c a l  d e f i n i t i o n s  t o  be i n c l u d e d  in  t h e  Annex. 

3. C o n s i d e r a t i o n  o f  q u e s t i o n s  c o n n e c t e d  w i t h  " c o n s u m p t i o n " ,  
I1 d e s t r u c t i o n "  o r  " o t h e r  d i s p o s a l "  of e x p l o s i v e s ,  a s  we11 a s  t h e  
t e c h n i c a l  and economic a s p e c t s  t h e r e o f .  

4 .  The n e c e s s i t y  t o  mark e x p l o s i v e s  des igned  t o  be moulded (e.q. ,  i n  
s h e l l s ,  bombs,  r o c k e t s  o r  o t h e r  c o n t a i n e r s )  a n d  n o t  s t o r e d  
s e p a r a t e l y .  

5. Techn ica l  views on t h e  d e a d l i n e s  f o r  t h e  e n t r y  i n t o  f o r c e  of 
amendments of t h e  Annex contemplated i n  A r t i c l e  V I I  of t h e  d r a f t  
Convent ion .  

6.  Recommendations on t h e  composit  ion  of t h e  Exp los ives  Techn ica l  
Commission c o n s i s t i n g  of s u i t a b l y  q u a l i f i e d  e x p e r t s .  

3.111 The Committee a l s o  noted t h a t  t h e  work of t h e  Ad Hoc Croup of -- 
S p e c i a l i s t s  s t i l l  r e q u i r e d  some t ime not only t o  s e l e c t  t h e  a p p r o p r i a t e  marking 
a g e n t  but a l s o  t o  deve lop  t h e  Annex t o  t h i s  Convention.  The hope was expressed 
by t h e  Committee t h a t  t h e  Counc i l  w i l l  t a k e  thcl n e c e s s a r y  a c t i o n  t o  c r e a t e  
c o n d i t i o n s  t o  e x p e d i t e  t h e  work of t h e  Ad Hoc Group of S p e c i a l i s t s  s o  t h a t  t h e  
Convention could  be adop ted  by a d i p l o m a t i c  confe rence  a s  e a r l y  a s  possiblrs  in  
t h e  c a l e n d a r  y e a r  1991. 
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APPENDIX 

TEXT APPROVED BY THE LEGAL COMMITTEE 

DRAFT CONVENTION ON THE MARKING OF PLASTIC [AND SIUSET] EXPLOSIVES 
FOR THE PURPOSE OF DETECTION 

THE STATES PARTIES TO THIS CONVEmION, 

CONSCIOUS of t h e  impl ica t ions  of a c t s  of t e r r o r  i s m  f o r  i n t e r n a t i o n a l  s e c u r i t y ;  

CONCERNED t h a t  p l a s t i c  [and s h e e t l  explos ives  can be used with l i t t l e  r i s k  of 
d e t e c t i o n  f o r  u n l a w f u l  a c t s  i n c l u d i n g ,  i n t e r  a l i a ,  a c t s  o f  u n l a w f u l  
i n t e r f e r e n c e  with c i v i l  a v i a t i o n ,  marit ime naviga t ion  and o the r  modes of 
t r a n s p o r t a t i o n ;  

RECALLING United Nations S e c u r i t y  Council  Resolut ion 635 of 14 June 1989, and 
United Nations General Assembly Resolu t ion  44/29 of 4 December 1989 urg ing  t h e  
I n t e r n a t i o n a l  C i v i l  Aviat ion Organiza t ion  t o  i n t e n s i f y  i ts work on devis ing  an 
i n t e r n a t i o n a l  regime f o r  t h e  marking of p l a s t i c  o r  sheet  explos ives  f o r  t he  
purpose of d e t e c t  ion; 

RECALLING Resolut ion A27-8 adopted unanimously by t h e  27th Session of t he  
Assembly of t h e  I n t e r n a t i o n a l  C i v i l  Aviat ion Organizat ion which endorsed with 
t h e  h ighes t  and over r id ing  p r i o r i t y  t h e  p repa ra t i on  of a  new i n t e r n a t i o n a l  
instrument r e ~ a r d i n g  the  marking of p l a s t i c  o r  sheet explosives  f o r  d e t e c t  ion; 

CONSIDERING t h a t  the  marking of such explos ives  f o r  t he  purpose of d e t e c t i o n  
would c o n t r i b u t e  s i g n i f i c a n t l y  t o  t he  prevent ion of such unlawful a c t s ;  

RECOGNIZING t h a t  f o r  t h e  purpose of d e t e r r i n g  such a c t s  t h e r e  is an urgent  need 
f o r  an i n t e r n a t i o n a l  instrument ob l ig ing  S t a t e s  t o  adopt appropr ia te  measures 
t o  ensure t h a t  p l a s t i c  [and s h e e t l  explos ives  a r e  duly marked, 

HAVE AGREED AS FOLLOWS: 

ARTICLE I 

For t h e  purposes of t h i s  Convent ion: 

1. "Explosives" mean p l a s t i c  [and s h e e t l  exp los ives  a s  descr ibed in t he  Annex 
t o  t h i s  Convention. 

2. "Detection agent1' means a  substance a s  descr ibed  in  t he  Annex t o  t h i s  
Convention which i s  introduced i n t o  an explos ive  t o  render  it de t ec t ab l e .  

3 .  "Mark" means t o  introduce i n t o  an explosive a  d e t e c t i o n  agent  i n  accordance 
with the  Annex t o  t h i s  Convention. 
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ARTICLE 11 

Each S t a t e  P a r t y  t o  t h i s  Convention s h a l l  t ake  the  necessary measures t o  
p r o h i b i t  and prevent  e f f e c t i v e l y  the  manufacture i n  i t s  t e r r i t o r y  of unmarked 
exp 10s ives  . 

ARTICLE 111 

1. Each S t a t e  Pa r ty  s h a l l  t ake  t h e  necessary measures t o  p r o h i b i t  and prevent 
e f f e c t i v e l y  the  movement i n t o  o r  out of i t s  t e r r i t o r y  of unmarked explos ives .  

2.  The preceding paragraph s h a l l  not apply i n  r e spec t  of movements f o r  
purposes not  i n c o n s i s t e n t  with t h e  ob jec t ives  of t h i s  Convention, by m i l i t a r y  
or  p o l i c e  a u t h o r i t i e s  of a  S t a t e  Par ty  [ f o r  t h e i r  own u s e l ,  of unmarked 
explos ives  under the c o n t r o l  of t h a t  S t a t e  Party i n  accordance with paragraph 1 
of A r t i c l e  I V .  

ARTICLE I V  

1. Each S t a t e  Par ty  s h a l l  t ake  t h e  necessary measures t o  e x e r c i s e  s t r i c t  and 
e f f e c t i v e  c o n t r o l  over t h e  possess ion  and t r a n s f e r  of possess ion  of such 
unmarked explos ives  which have been manufactured i n  o r  brought i n t o  i t s  
t e r r i t o r y  p r i o r  t o  t he  e n t r y  i n t o  fo rce  of t h i s  Convention i n  r e spec t  of t h a t  
S t a t e ,  so  a s  t o  prevent t h e i r  d ive r s ion  o r  use f o r  purposes i ncons i s t en t  with 
the  o b j e c t i v e s  of t h i s  Convention. 

12. Each S t a t e  Par ty  s h a l l  t ake  the  necessary measures t o  ensure  t h a t  a l l  
s tocks  of unmarked explos ives  r e f e r r e d  t o  i n  t he  preceding paragraph a r e  
consumed, destroyed o r  otherwise disposed of wi th in  a  per iod  of [ I51  years  in  
respec t  of such s tocks  held by m i l i t a r y  o r  po l i ce  a u t h o r i t i e s  of t h a t  S t a t e ,  
and wi th in  a  per iod of [31 years  i n  respec t  of o t h e r  s t o c k s ,  from the  en t ry  
i n t o  force  of t h i s  Convention in  respec t  of t h a t  S t a t e . ]  

3. Each S t a t e  Par ty  s h a l l  t ake  t h e  necessary measures t o  ensure the  
des t ruc t ion  of unmarked explos ives  which may be discovered i n  i t s  t e r r i t o r y  and 
which a r e  not  covered in  t he  preceding paragraphs of t h i s  A r t i c l e .  

ARTICLE V 

1. There i s  e s t a b l i s h e d  by t h i s  Convent ion an Explosives Technical  Commission 
( h e r e i n a f t e r  r e f e r r e d  t o  a s  " the Commission") c o n s i s t i n g  of f i f t e e n  members 
appointed by t h e  Council  of t h e  I n t e r n a t i o n a l  C i v i l  Avia t ion  Organizat ion 
( h e r e i n a f t e r  r e f e r r e d  t o  a s  " the Council") from among persons nominated by 
S t a t e s  P a r t i e s  t o  t h i s  Convent ion. 

2.  The members of t he  Commission s h a l l  be e x p e r t s  having d i r e c t  and 
s u b s t a n t i a l  experience in  ma t t e r s  r e l a t i n g  t o  t he  manufacture or  de t ec t ion  o f ,  
or research  i n ,  explos ives .  



Report on Agenda Item 3 

3. Members of the  Commission s h a l l  se rve  fo r  a  period of th ree  years and s h a l l  
be e l i g i b l e  f o r  re-appointment . 
4. The Commission s h a l l  normally hold an annual s e s s ion  a t  the  Headquarters of 
t he  I n t e r n a t i o n a l  C i v i l  Avia t ion  Organizat ion.  Addit ional  sess ions  may be 
he ld ,  i f  necessary.  

ARTICLE V I  

1. The Commission s h a l l  eva lua t e  t echn ica l  developments r e l a t i n g  t o  t he  
manufacture, marking and d e t e c t  i on  of explos ives .  

2. The Commission, through t h e  Counci l ,  s h a l l  repor t  i t s  f ind ings  t o  t h e  
S t a t e s  P a r t i e s  and I n t e r n a t i o n a l  Organizat ions concerned. 

3. Whenever necessary,  t he  Commission s h a l l  make recommendations t o  t he  
Council f o r  amendments t o  the  Annex t o  t h e  Convention. The Commission s h a l l  
endeavour t o  take i t s  dec is ions  on such recommendations by consensus. I n  the  
absence of consensus t h e  Commission s h a l l  t ake  such dec i s ions  by a  two-thirds 
major i ty  vote of i t s  members. 

4. The Council may, on the  recommendation of the  Commission, propose t o  S t a t e s  
P a r t  i e s  amendments t o  the Annex t o  t h i s  Convent ion. 

ARTICLE V I I  

1. Any S t a t e  Party may, wi th in  [90] days from the  da t e  of n o t i f i c a t i o n  of a  
proposed amendment t o  t he  Annex t o  t h i s  Convention, t ransmit  t o  the  Council i t s  
comments. The Council s h a l l  communicate these  comments t o  the  Commission a s  
soon a s  poss ib le  f o r  i t s  cons ide ra t ion .  The Council s h a l l  i n v i t e  any S t a t e  
Par ty  which comments on o r  o b j e c t s  t o  the proposed amendment t o  consul t  the 
Commission. 

2.  The Commission s h a l l  cons ider  t he  views of S t a t e s  P a r t i e s  made pursuant t o  
the precedins paragraph and r epor t  t o  the  Council .  The Counci l ,  a f t e r  
cons idera t ion  of t he  Commission's r e p o r t ,  may propose the  amendment t o  a l l  
S t a t e s  P a r t i e s  fo r  adoption. 

3 .  I f  a  proposed amendment has not  been objected t o  by [ l l  [XI or  more S t a t e s  
P a r t i e s  by means of w r i t t e n  n o t i f i c a t i o n  t o  t he  Council wi th in  [901 days,  it 
s h a l l  be deemed t o  have been adopted,  and s h a l l  e n t e r  i n t o  force  11801 days 
t h e r e a f t e r  o r  a f t e r  such o the r  per iod a s  spec i f i ed  in  the proposed amendment. 

4 .  I f  [ 11 [XI  o r  more S t a t e s  P a r t i e s  have objected t o  the proposed amendment, 
the  Council s h a l l  r e f e r  it t o  the  Commission for  f u r t h e r  considerat  ion. 

[ 5 .  I f  t h e  proposed amendment has not  been adopted in  accordance with 
paragraph 3 of t h i s  A r t i c l e ,  t he  Council may convene a  conference of a l l  S t a t e s  
P a r t i e s .  I 
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ARTICLE VIII 

S t a t e s  P a r t i e s  s h a l l  p e r i o d i c a l l y  inform t h e  Counc i l  of measures they  have 
t a k e n  t o  implement t h e  p r o v i s i o n s  of t h i s  Convent ion.  The Counc i l  s h a l l  
communicate such i n f o r m a t i o n  t o  a l l  S t a t e s  P a r t i e s .  
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Agenda Item 4:  Review of t h e  General  Work Programme of t h e  Commit t e e  

4: 1 I n  accordance  w i t h  Rule 8  of i t s  Rules  of P r o c e d u r e ,  t h e  Canmi t t ee  
proceeded t o  t h e  rev iew of i t s  General  Work Programme. It noted t h a t  t h e  work 
programme was r e c e n t l y  reviewed by t h e  Legal  Commission of t h e  27th  S e s s i o n  
of t h e  ICAO Assembly and t h e r e a f t e r  approved a t  t h e  F o u r t h  Meeting of t h e  
128th  S e s s i o n  of t h e  Counc i l  on 15 November 1989. 

4: 2  'The Genera l  Work Programme s o  approved c o n t a i n e d  t h e  f o l l o w i n g  i t  ems 
i n  t h e  o r d e r  of p r i o r i t y  i n d i c a t e d :  

1) P r e p a r a t i o n  of a  new l e g a l  ins t rument  r e g a r d i n g  t h e  marking of 
e x p l o s i v e s  f o r  d e t e c t a b i l i t y ;  

2 )  Ac t ion  t o  e x p e d i t e  r a t i f i c a t i o n  of Mont rea l  P r o t o c o l s  Nos. 3 
and 4  of t h e  "Warsaw System"; 

3 )  Lega l  a s p e c t s  of t h e  g l o b a l  a i r -ground communications;  

4 )  I n s t i t u t i o n a l  and l e g a l  a s p e c t s  of t h e  F u t u r e  A i r  Nav iga t ion  
Systems; 

5 )  Uni ted  Na t ions  Convent ion on t h e  Law of t h e  Sea - I m p l i c a t i o n s ,  
i f  any ,  f o r  t h e  a p p l i c a t i o n  of t h e  Chicago  Convent ion,  i t s  
Annexes and o t h e r  i n t e r n a t i o n a l  a i r  law i n s t r u m e n t s ;  

6 )  L i a b i l i t y  of a i r  t r a f f i c  c o n t r o l  a g e n c i e s ;  

7 )  Study of t h e  i n s t r u m e n t s  of t h e  "Warsaw System". 

4: 3  The R e p r e s e n t a t i v e  of Peru  informed t h e  Committee t h a t  he would be  
p r e s e n t i n g ,  t o g e t h e r  w i t h  some o t h e r  D e l e g a t i o n s ,  a  p u r e l y  i n f o r m a t i v e  paper  on 
t h e  l e g a l  a s p e c t s  r e l a t i n g  t o  t h e  r o l e  of ICAO i n  t h e  s u p p r e s s i o n  of drug abuse  
and i l l i c i t  t r a f f i c k i n g .  Tha t  paper  would be p r e s e n t e d  i n  t h e  c o n t e x t  of t h i s  
agenda i tem but no d i s c u s s i o n  t h e r e o n  was expec ted .  

4 :4  During t h e  d i s c u s s i o n  t h e  Committee expressed  t h e  view t h a t  t h e r e  was 
no need t o  change t h e  Genera l  Work Programme a t  t h i s  t ime s i n c e  it had been t h e  
s u b j e c t  of r e c e n t  d i s c u s s i o n s  by t h e  27th  S e s s i o n  of t h e  Assembly and t h e  
128th  S e s s i o n  of t h e  Counc i l .  

4: 5  However, t h e  Committee agreed t h a t  item 1) :  " P r e p a r a t i o n  of a  new 
l e g a l  ins t rument  r e g a r d i n g  t h e  marking of e x p l o s i v e s  f o r  d e t e c t a b i l i t y "  may now 
be removed from t h e  work programme s i n c e  t h e  c u r r e n t  s e s s i o n  of t h e  Legal  
Committee completed t h e  work on t h i s  s u b j e c t  and no f u r t h e r  a c t i o n  by t h e  Legal  
Committee i s  expec ted  . 
4:6 Although some D e l e g a t i o n s  b e l i e v e d  t h a t  s e v e r a l  i tems on t h e  General  
Work Programme were i n a c t i v e  and t h a t  it was u n l i k e l y  t h a t  t h e  Legal  Committee 
would a d d r e s s  them i n  t h e  f o r e s e e a b l e  f u t u r e ,  t h e  Committee agreed t o  l e a v e  a l l  
i tems on t h e  work programme s i n c e  no  o t h e r  body i n  ICAO cou ld  p o s s i b l y  a d d r e s s  
them. 
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4:7 The Committee noted t h a t  a c t i o n  on t h e  p r e s e n t  item 2 ) :  "Action t o  
e x p e d i t e  r a t i f i c a t i o n  of Montreal  P r o t o c o l s  Nos. 3  and 4  of t h e  'Warsaw 
System"' has i n  f a c t  been completed by t h e  d e c i s i o n  of t h e  129th S e s s i o n  of t h e  
Counc i l  and by t h e  d e c i s i o n  of t h e  c u r r e n t  s e s s i o n  of t h e  Committee; however, 
t h i s  s u b j e c t  was r e t a i n e d  on t h e  Genera l  Work Programme with  t h e  unders tand ing  
t h a t  a  r e p o r t  on t h e  a c t i o n  t a k e n  by t h e  S e c r e t a r i a t  and by S t a t e s  shou ld  be 
p resen ted  t o  t h e  28th S e s s i o n  of t h e  Legal  Canmit tee .  

4: 8  S e v e r a l  D e l e g a t i o n s  expressed  concern  t h a t  t h e  Legal Committee was 
no t  be ing  convened f r e q u e n t l y  enough t o  e f f e c t i v e l y  a d d r e s s  t h e  v a s t  scope of 
problems c o n t a i n e d  i n  t h e  General  Work Programme. The Committee dec ided  t h a t  
t h i s  concern  should  be brought  t o  t h e  a t t e n t i o n  of t h e  Council .  

4: 9  C o n s e q u e n t l y ,  i n  t h e  l i g h t  o f  t h e  d i s c u s s i o n ,  t h e  C o m m i t t e e  
e s t a b l i s h e d ,  s u b j e c t  t o  approva l  by t h e  C o u n c i l ,  t h e  fo l lowing  Genera l  Work 
Programme : 

1)  Action t o  e x p e d i t e  r a t i f i c a t i o n  of Montreal  P r o t o c o l s  Nos. 3  
and 4  of t h e  "Warsaw System"; 

2 )  Legal  a s p e c t s  of t h e  g l o b a l  a i r -ground communications; 

3 )  I n s t i t u t i o n a l  and l e g a l  a s p e c t s  of t h e  F u t u r e  A i r  Nav iga t ion  
Systems; 

4 )  United Nat ions  Convent ion on t h e  Law of t h e  Sea - I m p l i c a t i o n s ,  
i f  any,  f o r  t h e  a p p l i c a t i o n  of t h e  Chicago Convent ion,  i t s  
Annexes and o t h e r  i n t e r n a t i o n a l  a i r  law ins t ruments ;  

5) L i a b i l i t y  of a i r  t r a f f i c  c o n t r o l  a g e n c i e s ;  

6 )  Study of t h e  i n s t r u m e n t s  of t h e  "Warsaw System". 
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Agenda - I tem 5: - Act ion  t o  e x p e d i t e  r a t i f i c a t i o n  of Montreal  
P r o t o c o l s  Nos. 3  and 4 

5: 1 The Commit t e e  ,noted t h e  d e l i b e r a t i o n s  and c o n c l u s i o n s  of t h e  Legal  
Commission of t h e  27th S e s s i o n  of t h e  Assembly which had expressed  concern  
about t h e  s low p r o g r e s s  of r a t i f i c a t i o n  of A d d i t i o n a l  P r o t o c o l  No. 3  and 
Montreal  P r o t o c o l  No. 4 f o r  t h e  amendment of t h e  "Warsaw System"; t h e  Lega l  
Commission agreed  t o  i n c l u d e  i n  t h e  General  Work Programme of t h e  Legal  
Committee a s  p r i o r i t y  No. 2  t h e  s u b j e c t :  "Action t o  e x p e d i t e  r a t i f i c a t i o n  of 
M o n t r e a l  P r o t o c o l s  Nos. 3  a n d  4 o f  t h e  'Warsaw S y s t e m ' " .  Assembly  
R e s o l u t i o n  A27-3 "urges  a l l  C o n t r a c t i n g  S t a t e s  which s o  f a r  have n o t  done s o  t o  
r a t i f y  t h e  o t h e r  i n t e r n a t i o n a l  a i r  law i n s t r u m e n t s ,  i n  p a r t i c u l a r  t h e  Montreal  
P r o t o c o l s  Nos. 3  and 4 of 1975". 

5: 2  The Committee a l s o  noted t h a t  a t  t h e  1 2 8 t h  S e s s i o n  on 1 5  November 
1989 t h e  Counc i l  approved t h e  G e n e r a l  Work Programme of t h e  Lega l  Committee 
w h i c h  i n c l u d e d  t h i s  i t e m  a s  p r i o r i t y  No. 2 ;  f u r t h e r m o r e ,  d u r i n g  i t s  
129th  S e s s i o n  on 28 February  and 2  March 1990 t h e  Counc i l  c o n s i d e r e d  s p e c i f i c  
p r o p o s a l s  t o  e x p e d i t e  t h e  r a t i f i c a t i o n  of t h e s e  P r o t o c o l s .  

5:3 The Committee no ted  wi th  a p p r e c i a t i o n  document LC/27-WP/5 p r e s e n t e d  
by t h e  S e c r e t a r i a t  which o u t l i n e d  t h e  h i s t o r y  of a t t e m p t s  t o  modernize  t h e  
"Warsaw System" a s  w e l l  a s  t h e  p r e s e n t  complexi ty  of t h e  d i f f e r e n t  components 
of t h a t  system. The Committee a l s o  noted t h e  a c t i o n  agreed  t o  by t h e  Counc i l  
a s  r e p r e s e n t i n g  a  r e a l i s t i c  programme t o  h e l p  e x p e d i t e  t h e  e n t r y  i n t o  f o r c e  of 
t h e  two P r o t o c o l s :  

The S e c r e t a r y  Genera l  shou ld  p r e p a r e ,  b e f o r e  t h e  end of 1990,  a  
c i r c u l a r  s e t t i n g  ou t  i n  c l e a r  t e rms  a  summary of t h e  p r o v i s i o n s  of 
t h e  "Warsaw S y s t e m " ,  i t s  r a t i o n a l e ,  a n d  t h e  r e a s o n s  why 
t h e  1975 P r o t o c o l s  shou ld  be r a t i f i e d .  

The S e c r e t a r y  Genera l  shou ld  r e q u e s t  from S t a t e s  which have r a t i f i e d  
one o r  bo th  of t h e  P r o t o c o l s  t o  p rov ide  c o p i e s  of t h e i r  implementing 
l e g i s l a t i o n ;  t h e s e  would be made a v a i l a b l e ,  upon r e q u e s t ,  t o  S t a t e s  
which a r e  c o n s i d e r i n g  r a t i  f  i c a t  ion. 

The S e c r e t a r y  Genera l  shou ld  p r o v i d e ,  upon r e q u e s t ,  c o p i e s  of 
i n s t r u m e n t s  of r a t i f i c a t i o n  which could  s e r v e  a s  a  model f o r  S t a t e s  
which e n c o u n t e r  d i f f i c u l t y  i n  t h e i r  r a t i f i c a t i o n  p r o c e s s .  

Regional  o f f  i c e s  and s t a f f  members on m i s s i o n  t o  S t a t e s  n o t  p a r t y  t o  
t h e  P r o t o c o l s  shou ld  be d i r e c t e d  t o  l ay  p a r t i c u l a r  s t r e s s  on t h e  
d e s i r a b i l i t y  of r a t i f i c a t i o n  of t h e  P r o t o c o l s  and p r o v i d e  n e c e s s a r y  
c l a r i f i c a t i o n .  
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( e )  I n t e r e s t e d  S t a t e s  which have r a t i f i e d  t h e s e  P r o t o c o l s  shou ld  be 
encouraged t o  hold  seminars  and workshops t o  e x p e d i t e  r a t i f i c a t i o n  by 
o t h e r  S t a t e s .  Fur the rmore ,  i n  accordance wi th  Reso lu t ion  A27-3, t h e  
S e c r e t a r y  General  s h o u l d ,  where p r a c t i c a b l e  , t a k e  measures r e g a r d i n g  
t h e  o r g a n i z a t i o n  of and t h e  p a r t i c i p a t i o n  i n  worksh2ps and seminars  
a i m e d  a t  f u r t h e r i n q  t h e  p r o c e s s  o f  r a t i f i c a t i o n  of  
t h e  1975 P r o t o c o l s .  

5 : 4  The D e l e g a t i o n s  o f  t h e  Kingdom o f  t h e  N e t h e r l a n d s ,  Sweden,  
S w i t z e r l a n d ,  Togo and Poland p r e s e n t e d  t o  t h e  C m m i t t e e  LC/27-WP/5-1 which 
o u t l i n e d  i n  g r e a t e r  d e t a i l  t h e  need t o  r a t i f y  Montreal  P r o t o c o l s  Nos. 3  and 4  
a s  w e l l  a s  t h e  concer ted  a c t i o n  by i n t e r e s t e d  S t a t e s  which might h e l p  t o  
e x p e d i t e  t h e  p r o c e s s  of r a t i f i c a t i o n .  The b a s i c  p r o p o s a l  of t h i s  submiss ion  
was t o  form a  "workshop" of S t a t e s  which have r a t i f i e d  t h e  Montreal  P r o t o c o l s  
o r  a r e  i n t e r e s t e d  i n  doing s o  w i t h i n  a  r e a s o n a b l e  t ime .  P a r t i c i p a t i o n  i n  t h i s  
workshop would be open t o  any S t a t e  which i s  i n t e r e s t e d  i n  working w i t h  o t h e r  
S t a t e s  toward a c h i e v i n g  t h e  e n t r y  i n t o  f o r c e  of t h o s e  i n s t r u m e n t s .  It was 
r e c a l l e d  t h a t  a  s i m i l a r  in fo rmal  workshop had been c r e a t e d  i n  r e l a t i o n  t o  
A r t i c l e  83 - b i s  of t h e  Chicago Convent ion and met w i t h  c o n s i d e r a b l e  s u c c e s s .  

5 : 5  This  p roposa l  was suppor ted  by numerous D e l e g a t i o n s  who d e c l a r e d  
t h e i r  w i l l i n g n e s s  t o  p a r t i c i p a t e  i n  t h e  workshop and t o  o f f e r  any f e a s i b l e  
a s s i s t a n c e .  

5 : 6  S e v e r a l  D e l e g a t i o n s  b e l i e v e c  t h a t  it was a l s o  e s s e n t i a l  t o  f i n d  t h e  
t r u e  r e a s o n s  why some S t a t e s  have n o t  s o  f a r  r a t i f i e d  t h e s e  documents; t h e y  
b e l i e v e d  t h a t  i t  would be a d v i s a b l e  t o  p r e p a r e  a  d e t a i l e d  q u e s t i o n n a i r e  
r e q u e s t  i n 3  S t a t e s  t o  o u t  l i n e  t h e i r  p a r t i c u l a r  d i f f i c u l t i e s  w i t h  t h e  
r a t i f i c a t i o n  of t h e s e  i n s t r u m e n t s .  

5:7 A s  a  r e s u l t  o f  i t s  d e l i b e r a t i o n s ,  t h e  Commi t tee  n o t e d  w i t h  
a p p r e c i a t i o n  t h e  a c t i o n  t a k e n  by t h e  Counc i l  of ICAO t o  e x p e d i t e  r a t i f i c a t i o n  
of A d d i t i o n a l  P r o t o c o l  No. 3  and Montreal  P r o t o c o l  No. 4 of 1975 and welcomed 
t h e  i n i t i a t i v e  and e f f o r t  of t h e  group of S t a t e s  w i l l i n g  t o  e s t a b l i s h  a  
workshop t o  a s s i s t  i n  t h e  e x p e d i t i n g  of r a t i f i c a t i o n  of t h e  two P r o t o c o l s .  
With r e s p e c t  t o  t h e  proposed q u e s t i o n n a i r e ,  t h e  Committee b e l i e v e d  t h a t  t h i s  
i n i t i a t i v e  should  be noted and may be implemented by t h e  Counci l  a s  p a r t  of i t s  
a c t i o n  t o  implement Assembly R e s o l u t i o n  A27-3. 
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6 : l  T h i s  s u b j e c t  was included i n  t h e  Genera l  Work Programme of t h e  Legal  
Committee by t h e  Counc i l  a t  t h e  1 6 t h  Meeting of i t s  124 th  S e s s i o n  h e l d  on 
29 June  1988. The i n i t i a t i v e  f o r  t h e  s tudy  of t h i s  s u b j e c t  came from t h e  
Third  Meeting of t h e  FANS Committee, which i d e n t i f i e d  a s  a n  i n s t i t u t i o n a l  
a s p e c t  r e q u i r i n g  e a r l y  c o n s i d e r a t i o n  by ICAO t h e  " r a d i o  t r a n s m i s s  ions from 
a i r c r a f t  f o r  p u r p o s e s  o t h e r  t h a n  s a f e t y  o f  a i r  n a v i g a t i o n ,  e . g .  f o r  
a e r o n a u t i c a l  p a s s e n g e r  communications o r  f o r  a e r o n a u t i c a l  a d m i n i s t r a t i v e  
communications". The FANS Commit t e e  adopted Recomrnenda t i o n  611 on t h e  
"enabling, of non-sa fe ty  a i r -g round  communications on a  g l o b a l  b a s  is" and 
r e q u e s t e d  t h a t  I C A O  s t u d y ,  a s  a  m a t t e r  o f  u r g e n c y ,  i m p l i c a t i o n s  o f  
A r t i c l e  3 0 ( a )  and ( b )  of t h e  Convention on I n t e r n a t i o n a l  C i v i l  A v i a t i o n  
(Chicago,  1944) w i t h  a  view t o  e n a b l i n g ,  on a  g l o b a l  b a s i s ,  non-sa fe ty  
a i r -%round communications.  

6 : 2  The S e c r e t a r i a t  p repared  a  s t u d y  i n  LCl27-WP/6-1 which was p r e s e n t e d  
t o  t h e  Committee. The b a s i c  c o n c l u s i o n s  of t h a t  s t u d y  were t h a t  eve ry  S t a t e  
h a s  t h e  c o m p l e t e  a n d  e x c l u s i v e  s o v e r e i g n  r i g h t  t o  r e g u l a t e  i t s  
telecommunicat  i o n s .  There  i s  no "freedom" i n  t h e  f i e l d  of t e l ecommunica t ions  
which would a u t o m a t i c a l l y  permit  anybody, w i t h i n  a  s o v e r e i g n  t e r r i t o r y  of a  
S t a t e ,  t o  o p e r a t e  a  w i r e l e s s  t r a n s m i t t e r  o r  a n y  o t h e r  means  o f  
te lecommunicat ion.  Many S t a t e s  r e t a i n  complete  S t a t e  monopoly on a l l  forms of 
telecommunicat  i o n s ,  o r  a t  l e a s t  exe rc  i s e  a  s t r o n g  regu l a t o r y  s u p e r v i s  ion of 
such a c t i v i t i e s ;  t h e  i n t e r e s t s  and f u n c t i o n s  of S t a t e s  i n  t h i s  f i e l d  a r e  
d i c t a t e d  p a r t l y  by concerns  f o r  s e c u r i t y  and p a r t l y  by t h e  i n t e r e s t  t o  r e t a i n  
t h e  economic b e n e f i t s  g e n e r a t e d  by t h e  t e l ecommunica t ions .  

6 :3  The Convent ion on I n t e r n a t i o n a l  C i v i l  A v i a t i o n  r e s t a t e s  t h i s  g e n e r a l  
r u l e  of i n t e r n a t i o n a l  law i n  A r t i c l e  30. According t o  t h a t  p r o v i s i o n ,  t h e  u s e  
of r a d i o  t r a n s m i t t i n g  a p p a r a t u s  i n  t h e  t e r r i t o r y  of t h e  C o n t r a c t i n g  S t a t e  whose 
t e r r i t o r y  i s  over f lown must be i n  accordance w i t h  t h e  r e g u l a t i o n s  p r e s c r i b e d  by 
t h a t  S t a t e .  Fur the rmore ,  A r t i c l e  3 0 ( b )  p r e s c r i b e s  t h a t  t h e  r a d i o  t r a n s m i t t i n g  
a p p a r a t u s  may be used o n l y  by members of t h e  f l i g h t  crew who a r e  p rov ided  w i t h  
a  s p e c i a l  l i c e n c e  f o r  t h a t  purpose .  

6 : 4  The s t u d y  of t h e  S e c r e t a r i a t  concluded t h a t  A r t i c l e  3 0 ( b )  d i d  not  
p r e s e n t  an  o b s t a c l e  t o  t h e  i n t r o d u c t i o n  of passenger  communications because  
such p a s s e n g e r s  would n o t  be invo lved  i n  t h e  " o p e r a t i o n "  of t h e  t r a n s m i s s i o n  
systems which would remain under  t h e  c o n t r o l  of a  f l i g h t  crew o r  would be 
r e g u l a t e d  by a u t o m a t i c  communication d e v i c e s .  

6 : 5  A t t e n t i o n  was drawn t o  t h e  e x p e r i e n c e  of INMARSAT which,  on 
16 October  1985,  reached a n  I n t e r n a t i o n a l  Agreement on t h e  Use of INMARSAT Ship 
E a r t h  S t a t i o n s  w i t h i n  t h e  T e r r i t o r i a l  Sea and P o r t s .  The problem d e a l t  wi th  in  
t h a t  Agreement  i s  c l o s e l y  a n a l o g i c a l  t o  t h a t  f a c e d  by a i r - g r o u n d  
communications. 
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6 : 6 A s  p o s s i b l e  s o l u t i o n s  t o  t h e  p r e s e n t l y  e x i s t i n g  l e g a l  o b s t a c l e s  t o  
t h e  g l o b a l  i n t r o d u c t i o n  of a i r -ground communications from a i r c r a f t  i n  f l i g h t  
over  a  f o r e i g n  t e r r i t o r y ,  t h e  S e c r e t a r i a t  s tudy  sugges ted  the  fo l lowing :  

a Amendment o f  A r t i c l e  3 0  o f  t h e  C o n v e n t  i o n  on I n t e r n a t i o n a l  
C i v i l  Avia t ion :  

T h i s  s o l u t i o n  appeared ve ry  d i f f i c u l t  s i n c e  any amendment of t h e  
Convention would a t  p r e s e n t  r e q u i r e  r a t i f i c a t i o n  by 108 ( o r  even 109) 
S t a t e s .  A t  b e s t ,  t h i s  would be an  ex t remely  time-consuming p r o c e s s ;  

b )  New ml t  i l a t e r a l  Convent ion:  

It was b e l i e v e d  t h a t  such a  Convention cou ld  encompass t h e  b a s i c  
p r i n c i p l e s  of t h e  I n t e r n a t i o n a l  Agreement on t h e  Use of IWARSAT Ship  
E a r t h  S t a t i o n s  w i t h i n  t h e  T e r r i t o r i a l  Sea and P o r t s  and would p r o v i d e  
t o  t h e  P a r t i e s  t h e r e t o  t h e  r i g h t  f o r  t h e  a i r c r a f t  of t h e i r  r e g i s t r y  
t o  i n i t i a t e  a d m i n i s t r a t i v e  c o m m u n i c a t i o n s  and  p a s s e n g e r  
communications whi le  i n  t h e  a i r s p a c e  of any o t h e r  P a r t y ;  t h e  
ins t rument  could  o u t l i n e  t h e  c o n d i t i o n s  and l i m i t a t i o n s  t o  which such 
communications would be s u b j e c t  ; 

c ) B i l a t e r a l  agreements :  

S t a t e s  i n  t h e i r  b i l a t e r a l  r e l a t i o n s  cou ld  conclude agreements  
s t  ipu l a t  ing t h e  c o n d i t i o n s  under which such communicat ions would be 
p e r m i t t e d ;  such agreements  could  be e i t h e r  i n  t h e  form of s p e c i a l  
ins t ruments  o r  they  could  be included a s  a  s e p a r a t e  c l a u s e  i n  t h e  
agreements on a i r  s e r v i c e s .  The Legal Committee could  f a c i l i t a t e  t h e  
conc lus ion  of such b i l a t e r a l  agreements by d r a f t i n g  a  model c l a u s e  o r  
model agreement f o r  t h e  guidance of S t a t e s  i n  t h i s  f i e l d ;  

d  1 U n i l a t e r a l  a c t i o n :  

The purpose of e n a b l i n g  q l o b a l  non-safe ty  a i r -ground communications 
could  be ach ieved  a l s o  by u n i l a t e r a l  d e c i s i o n s  of S t a t e s  s p e c i f i c a l l y  
a u t h o r i z i n g  such a  t y p e  of communication under s p e c i f i e d  cond i t i o n s  
e i t h e r  f o r  t h e  a i r c r a f t  of a l l  S t a t e s  o r  on t h e  b a s i s  of r e c i p r o c i t y .  

6  : 7 The S e c r e t a r i a t  s t u d y  a l s o  emphasized t h e  t e c h n i c a l  e l ements  which 
had t o  be observed t o  c o - o r d i n a t e  t h e  competing demands f o r  t h e  l i m i t e d  
e l e c t r o m a g n e t i c  spect rum r e s e r v e d  f o r  t h i s  type  of communicat i o n s .  I n  
accordance w i t h  t h e  Radio R e y l a t  ions  of t h e  ITU t h e  r e l e v a n t  p r i o r  i t i e s  would 
have t o  be p rese rved  f o r  d i s t r e s s  c a l l s  and s i m i l a r  t y p e s  of p r i o r i t y  c a l l s .  

6 : 8  The s tudy  by t h e  S e c r e t a r i a t  con ta ined  a  summary of r e p l i e s  t o  a  
q u e s t i o n n a i r e  f r o m  t h i r t y  C o n t r a c t i n g  S t a t e s  a n d  two i n t e r n a t i o n a l  
o r g a n i z a t i o n s .  An a n a l y s i s  of t h e s e  r e p l i e s  confirmed t h a t  t h e r e  were 
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l e g a l  o b s t a c l e s  t o  t h e  i n t r o d u c t i o n  o f  g l o b a l  n o n - s a f e t y  a i r - g r o u n d  
communications bu t  t h a t  most S t a t e s  were w i l l i n g  t o  c o n s i d e r  measures t o  
f a c i l i t a t e  such  communications.  With r e s p e c t  t o  t h e  s p e c i f i c  method, many 
S t a t e s  showed p r e f e r e n c e  f o r  a  new m u l t i l a t e r a l  agreement a l t h o u g h  most of the  
S t a t e s  would no t  o b j e c t  t o  a  b i l a t e r a l  s o l u t i o n .  Most S t a t e s  a l s o  b e l i e v e d  
t h a t  A r t i c l e  3 0 ( b )  of t h e  Convent ion on I n t e r n a t i o n a l  C i v i l  A v i a t i o n  d i d  not  
c o n s t i t u t e  an o b s t a c l e  t o  t h e  i n t r o d u c t i o n  of such communications.  

6:9 I n  a  wide d i s c u s s i o n ,  a l l  D e l e g a t i o n s  p r a i s e d  t h e  S e c r e t a r i a t  s t u d y  
a s  a  good s t a r t  ing-po in t  f o r  f u r t h e r  c o n s i d e r a t  ions .  S e v e r a l  De lega t  ions  
cons ide red  t h i s  s u b j e c t  t o  be u r q e n t  i n  n a t u r e  and r e q u i r i n g  e a r l y  a c t i o n  t o  
ensure  t h a t  ICAO would be i n  t h e  vanguard of t e c h n i c a l  and l e g a l  developments 
r e l a t i n q  t o  i n t e r n a t i o n a l  c i v i l  a v i a t i o n .  Most D e l e g a t i o n s  expressed  t h e  view 
t h a t  t h e r e  was no p r e s s i n g  l e g a l  need f o r  an  amendment of A r t i c l e  3 0  of t h e  
Convention on I n t e r n a t i o n a l  C i v i l  Avia t ion  and b e l i e v e d  t h a t  t h i s  s o l u t i o n  i n  
any c a s e  would be d i f f i c u l t  t o  a c h i e v e  and very time-consuming. 

6:lO Many D e l e q a t i o n s  b e l i e v e d  t h a t  t h e  s t u d y  done a t  t h e  l e v e l  of t h e  
S e c r e t a r i a t  fo l lowed by t h e  work of a  Rappor teur  could e x p e d i t e  t h e  a n a l y s i s  of 
t h e  problem and s i n g l e - o u t  t h e  most a c c e p t a b l e  s o l u t i o n s  f o r  f i n a l  d e c i s i o n  by 
t h e  Legal  Committee. 

6:11 The Committee agreed  t h a t  t h i s  s u b j e c t  dese rved  t h e  u r g e n t  p r i o r i t y  
a l l o c a t e d  t o  it by t h e  Counc i l  and by t h e  Assembly and t h a t  any s o l u t i o n  would 
depend on an e f f e c t i v e ,  c o n c e r t e d  i n t e r n a t i o n a l  a c t  i o n .  Some D e l e g a t i o n s  d i d  
n o t  wish  t o  be committed a t  t h i s  s t a g e  t o  any p a r t i c u l a r  s o l u t i o n  and b e l i e v e d  
t h a t  t h e  d i f f e r e n t  approaches  need not  be m u t u a l l y  e x c l u s i v e .  Only a f t e r  t h e  
fundamental  p r i n c i p l e s  of a  s o l u t i o n  a r e  d r a f t e d  would it be p o s s i b l e  t o  d e c i d e  
whether such p r i n c i p l e s  shou ld  be embodied i n  a  b i l a t e r a l  ag reement ,  i n  a  new 
m u l t i l a t e r a l  i n s t r u m e n t  o r  i n  an  amendment t o  t h e  Convent ion on I n t e r n a t i o n a l  
C i v i l  Avia t ion .  

6: 12 Some D e l e g a t i o n s  emphasized t h e  need f o r  c a u t i o n  because  t h e  s u b j e c t  
c o n t a i n e d  c o n s i d e r a b l e  t e c h n i c a l  and economic e l e m e n t s ,  t h e  i m p l i c a t i o n s  of 
which must be c o n s i d e r e d  i n  d e p t h .  One D e l e g a t i o n  emphasized t h e  need f o r  a  
p o s s i b l e  amendment t o  t h e  Chicago Convent ion.  

6: 1 3  A t  t h e  conclusion of t h e  d e b a t e  on t h i s  s u b j e c t ,  t h e  Committee agreed 
t h a t  t h i s  s u b j e c t  was impor tan t  and u rgen t  i n  n a t u r e .  ICAO should  be t h e  
i n i t i a t o r  of any s o l u t i o n s  and it would be a d v i s a b l e ,  a f t e r  f u r t h e r  s t u d y  by 
t h e  S e c r e t a r i a t ,  t o  a p p o i n t  a  Rappor teur  who would r e p o r t  h i s  c o n c l u s i o n s  t o  a  
Sub-commit t e e .  Some D e l e g a t i o n s  proposed t h e  name of M r .  B. Buchmuller 
( S w i t z e r l a n d )  a s  a  Rappor teur  on t h i s  s u b j e c t ;  i t  was agreed  t h a t  t h e  
Rappor teur  would be a p p o i n t e d  i n  due c o u r s e  by t h e  new Chairman of t h e  Legal  
Committee p u r s u a n t  t o  Rule 17 of t h e  Rules of Procedure  of t h e  Legal  Committee. 
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Agenda Item 7: I n s t i t u t i o n a l  and l e g a l  a s p e c t s  of t h e  F u t u r e  A i r  Nav iga t ion  
S v s t  ems 

7 : l  Th i s  s u b j e c t  was inc luded  i n  t h e  General  Work Programme of t h e  Legal  
Committee by t h e  Counc i l  a t  t h e  1 6 t h  Meeting of i t s  124 th  S e s s i o n  he ld  on 
29 June 1988. The Committee cons ide red  t h i s  s u b j e c t  on t h e  b a s i s  of t h e  
informat  ion c o n t a i n e d  i n  ~ ~ 1 2 7 - W P / ~  p r e s e n t e d  by t h e  S e c r e t a r i a t  . I n  
November 1983,  t h e  Counc i l  e s t a b l i s h e d  t h e  S p e c i a l  Committee on F u t u r e  A i r  
Nav iga t ion  Systems (FANS), whose t e rms  of r e f e r e n c e  were " t o  s t u d y  t e c h n i c a l ,  
o p e r a t i o n a l  , i n s t i t u t i o n a l  and economic q u e s t i o n s  i n c l u d i n g  c o s t  / b e n e f i t  
e f f e c t s ,  r e l a t i n g  t o  t h e  f u t u r e  p o t e n t i a l  a i r  n a v i g a t i o n  s y s t e m s ;  t o  i d e n t i f y  
and a s s e s s  new c o n c e p t s  and new technology , i n c l u d i n g  s a t e 1  lit e  t echno logy ,  
which may have f u t u r e  b e n e f i t s  f o r  t h e  development of i n t e r n a t i o n a l  c i v i l  
a v i a t i o n  i n c l u d i n g  t h e  l i k e l y  i m p l i c a t i o n s  t h e y  would have f o r  u s e r s  and 
p r o v i d e r s  of such  sys tems ;  and t o  make recommendations t h e r e o n  f o r  an  o v e r a l l  
long term p r o j e c t  i o n  f o r  t h e  co-ord ina t  ed e v o l u t i o n a r y  development of a i r  
n a v i g a t i o n  f o r  i n t e r n a t i o n a l  c i v i l  a v i a t i o n  over  a  p e r i o d  of t h e  o r d e r  of 
twenty-f ive  y e a r s .  The Committee shou ld  avoid  d u p l i c a t i o n  of e f f o r t  and i t s  
work should  be co-ord ina ted  w i t h  t h a t  of e x i s t i n g  groups  i n  t h e  Organ iza t ion . "  

7: 2 The FANS Commitee h e l d  f o u r  meet ings  between 1984 and 1988,  d u r i n g  
which t h e  a t t e n t i o n  of t h e  Committee focused ,  i n t e r  a l i a ,  on  an e v a l u a t i o n  of 
t h e  p r e s e n t  Communicat i o n ,  Nav iga t ion  and S u r v e i l l a n c e  Systems (CNS) . During 
i t s  Th i rd  and F o u r t h  Meet ings  ( 3  - 21 November 1986 and 2  - 20 May 19881, t h e  
FANS Committee c o n s i d e r e d  t h e  i n s t i t u t i o n a l  a s p e c t s  r e g a r d i n g  communications 
and s u r v e i l  l a n c e  a p p l i c a t i o n s  and b e l i e v e d  t h a t  ICAO was t h e  o n l y  a p p r o p r i a t e  
body t o  e s t a b l i s h  t e c h n i c a l  s t a n d a r d s  f o r  i n t e r n a t i o n a l  a e r o n a u t  i c a  1 
communications and s u r v e i l l a n c e  s e r v i c e s .  

7  : 3  LC/27-wP/7 i n d i c a t e d  t h a t  t h e  i n t r o d u c t i o n  of F u t u r e  A i r  Navigat  ion 
Systems would depend n o t  o n l y  on t h e  development and a v a i l a b i l i t y  of new 
technoloqy b u t ,  t o  a  l a r g e  e x t e n t ,  on t h e  l e v e l  of c o - o p e r a t i v e  e f f o r t  of 
S t a t e s  and t h e i r  consensus  t o  put  t h e  new systems i n t o  p r a c t i c a l  u s e  under  
s p e c i f i e d  l e g a l  c o n d i t i o n s  and t h a t ,  i n  view of t h e  n a t u r e  of t h e  s e r v i c e s  
con templa ted ,  i t  would a p p e a r  t h a t  t h e  conc l u s i o n  of a r rangements  o r  agreements  
on a  r e g i o n a l  o r  even q l o b a l  s c a l e  might be a n  a d v i s a b l e  s o l u t i o n .  

7:4 It was f u r t h e r  p o i n t e d  out  t h a t  i n  i t s  c o n s i d e r a t i o n  of i n s t i t u t i o n a l  
and management a s p e c t s ,  t h e  FANS Committee agreed  t h a t  f o r  economic and 
t e c h n i c a l  r e a s o n s ,  s a t e l l i t e  sys tems would r e q u i r e  i n s t i t u t i o n a l  and management 
ar rangements .  I n  t h a t  r e s p e c t ,  Chap te r  XV of t h e  Chicago Convent ion l a i d  down 
c e r t a i n  b a s i c  p r i n c i p l e s  f o r  j o i n t  suppor t  s e r v i c e s  and j o i n t  f i n a n c i n g  
schemes. 

7 : 5  The Committee c o n s i d e r e d  t h e  f u t u r e  c o u r s e  of a c t i o n  which was 
mentioned i n  pa ragraph  5 of LC/27-WP/7, i n  p a r t i c u l a r :  
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a )  whether a  r a p p o r t e u r  should  be appo in ted  under Rule 17 of t h e  Rules  
of Procedure  of t h e  Legal  Commit t e e ;  and 

b )  whether a  Sub-committee shou ld  be c r e a t e d  under Rule 12 of t h o s e  
Rules  and be charged w i t h  t h e  s tudy  of t h i s  s u b j e c t .  

7:6 A l l  D e l e g a t i o n s  suppor ted  t h e  appointment of a  Rapporteur t o  s t u d y  
t h e  s u b j e c t :  " I n s t i t u t i o n a l  and l e g a l  a s p e c t s  of t h e  F u t u r e  A i r  Nav iqa t ion  
Systems". Some o t h e r  D e l e g a t i o n s  approved t h e  c o u r s e  of a c t i o n  o u t l i n e d  in  
pa raqraph  5 i n  i ts  e n t i r e t y .  

7:7 One D e l e g a t i o n  expressed  t h e  view t h a t  t h e  Counci l  o r  Assembly of 
ICAO shou ld  g i v e  a more s p e c i f i c  mandate t o  t h e  Legal  Committee a s  t o  t h e  
framework and d i r e c t  i o n  w i t h i n  which t h i s  s u b j e c t  should  be cons ide red .  

7  : 8 The Committee agreed  t h a t  any s t u d y  t o  be under taken on t h i s  s u b j e c t  
shou ld  be co-ordinated wi th  t h e  c o n t i n u i n g  work fo l lowing  up on t h e  work of t h e  
S p e c i a l  Committee on F u t u r e  A i r  Nav iga t ion  Systems.  Fur thermore ,  t h e  Committee 
aqreed t h a t  t h e  s u b j e c t  was impor tan t  and u r g e n t  enough t o  j u s t i f y  a n  e a r l y  
appointment of a  Rappor teur  . 
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Agenda Item 8:  E l e c t i o n  of t h e  Chairman and Vice-Chairmen of t h e  Committee 

8: 1 I n  conformi ty  w i t h  Rule 6  of i t s  Rules  of P r o c e d u r e ,  t h e  Committee 
proceeded t o  t h e  e l e c t i o n  of t h e  Chairman and of t h e  F i r s t ,  Second, Third  and 
Four th  Vice-Chairmen. 

8:  2  The f o l l o w i n g  c a n d i d a t e s  were proposed f o r  t h e  p o s i t i o n s  of Chairman 
and Vice-Chairmen: 

Chairman : 

F i r s t  Vice-chairman : 

Second Vice-chairman : 

Third  Vice-chairman: 

Four th  Vice-chairman : 

M r .  S.M. Anwar ( P a k i s t a n )  

- nominated by t h e  D e l e g a t i o n  of t h e  United S t a t e s  of 
America and seconded by t h e  D e l e g a t i o n s  of J a p a n ,  
Argen t ina  and I s l a m i c  Republ ic  of I r a n .  

M r .  J .  Garland ( P e r u )  

- Nominated by t h e  D e l e g a t i o n  of T u n i s i a  and seconded 
by t h e  De lega t  ions of Po land ,  Eqypt and Venezuela .  

M r .  C .  de l a  V e r p i l l i G r e  ( F r a n c e )  

- Nominated by t h e  D e l e g a t i o n  of Kenya and seconded by 
t h e  De l e g a  t ion of Venezuela.  

Mr. S.R. Tahou (CBte d ' I v o i r e )  

- Nominated by t h e  D e l e g a t i o n  of t h e  United Kingdom 
and seconded by t h e  De lega t  ions  of Czechos lovak ia ,  
N i g e r i a  and Ghana. 

M r .  J. Capek (Czechos lovak ia )  

- Nominated by t h e  D e l e g a t i o n  of t h e  Union of S o v i e t  
S o c i a l i s t  Repub l ics  and seconded by t h e  De lega t  ions  
of B r a z i l ,  N i g e r i a ,  Ghana and Guinea .  

8:3 A l l  o f f i c e r s  named above were e l e c t e d  unanimously.  

8: 4 The o f f i c e r s  s o  e l e c t e d  s h a l l  hold o f f i c e  from t h e  end of t h e  
27th S e s s i o n  u n t i l  t h e  end of t h e  29th Sess ion  of t h e  Committee,  a s  s p e c i f i e d  
i n  Rule 6  of t h e  Rules  of P rocedure  of t h e  Legal Committee. 

8: 5 The Committee e x p r e s s e d  i t s  warm g r a t i t u d e  t o  D r .  A .  S c i o l l a  Lagranqe 
who was t h e  Chairman of t h e  Legal  Committee dur ing  i t s  26th  and 27th  S e s s i o n s .  
The S e c r e t a r y  of t h e  Committee emphasized t h a t  D r .  S c i o l  l a  Ldgrange had se rved  
seven y e a r s  a s  Chairman of t h e  Committee - t h e  l o n g e s t  t e rm of o E f i c e  in  t h e  
h i s t o r y  of t h e  Committee. During t l l a t  p e r i o d  he saw t h e  comple t ion  of major 
s t u d i e s  r e l a t i n g  t o  t h e  Uni ted  Nat ions  Convention on t h e  Law of t h e  S e a ,  



Report on Agenda Item 8 

L i a b i l i t y  of A i r  T r a f f i c  C o n t r o l  Agencies a s  w e l l  a s  t h e  s t u d y ,  a d o p t i o n  and 
e n t r y  i n t o  f o r c e  of t h e  1988 Supplementary P r o t o c o l  t o  t h e  Montreal Convention 
of 1971; a g a i n ,  he wi tnessed  t h e  i n i t i a t i v e  f o r  t h e  new l e g a l  ins t rument  
r e g a r d i n g  t h e  marking of e x p l o s i v e s  f o r  d e t e c t a b i l i t y ,  i t s  e v o l u t i o n  i n  t h e  
s p e c i a l  Sub-committee and t h e  f i n a l  d r a f t i q  work done by t h e  27th S e s s i o n  of 
t h e  Legal  Committee. On b e h a l f  of t h e  S e c r e t a r y  G e n e r a l ,  the  S e c r e t a r y  of t h e  
Committee wished D r .  A lbe r to  S c i o l l a  Lagranqe 

"QUOD BONUM FELIX FAUSTUM FORTUNATUMQUE SIT! " 
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Agenda Item 9: D a t e ,  p l a c e  and agenda  of t h e  2 8 t h  S e s s i o n  of t h e  
Lena1 Commit t e e  

9: 1  In  accordance with Rule 1 of the Committee's Rules of Procedure, 
" the Committee s h a l l  normally hold an annual sess ion .  Add i t  iona l  s e s s ions  may 
be he ld ,  i f  necessary". Under Rule 3 ,  "the s e s s i o n s  of t he  Committee s h a l l  be 
convened a t  such times and p l aces  as  may be d i r e c t e d  or  approved by the 
Counc i 1". 

9:2 The Commit t e e  bel ieved t h a t  a f t e r  cons ide ra t ion  of the  General Work 
Programme of t he  Legal Committee and a f t e r  the  d ip lomat ic  conference on the  new 
instrument f o r  t he  marking of explos ives  f o r  t he  purposes of d e t e c t a b i l i t y  the  
Council would be i n  the  bes t  p o s i t i o n  t o  determine the  s u i t a b l e  d a t e ,  p lace  and 
agenda of t he  28th Sess ion  of the  Legal Committee. 

9:3 The Committee expressed the  view t h a t  i t s  s e s s i o n s  should be held 
with more r e g u l a r i t y  and frequency, i n  p a r t i c u l a r  i n  l i g h t  of the  l a rge  scope 
of t a sks  of an urgent  na tu re  which a r e  contained in  i t s  General Work Programme. 
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Erratum 
(English only) 

LEGAL COMMITTEE - 27TH SESSION 

Montreal, 27 March - 1 2  April  1990 

ERRATUM 

The following corrections should be made to  Appendix C ,  L i s t  of Par t i c ipan ts ,  
of the Report of the 27th Session of the Legal Committee: 

Austria:  the name of the par t i c ipan t  should read:  "Froeschl, S . "  

Cuba : the name of the f i r s t  pa r t i c ipan t  should read:  
"Casado Bajuelo, M .  L. " , 

the second name l i s t e d  should read: "Vifias Valdes, N." 

Indonesia: de le te  the comma a f t e r  the name "Suryanto" 

United S ta tes :  please add the name "LeCroy, J . "  a f t e r  " C a t l e t t ,  J . M . " .  
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MEX DOC NO 1 
2 5 / 7 / 9 0  

In te rna t iona l  Conference on A i r  Law 

(Montreal, 1 2  February - 1 March 1991) 

Provisional  Agenda 

Opening of the  Conference by t h e  President  of the ICAO Council 

Adoption of the  Agenda 

Adopt ion of the  &I les of Procedure 

Establishment of t h e  Credentials  Camittee 

Elect  ion of the  Prer idcat  of the Confercl~ce 

Elect  iea of t h e  Vice-Presidents of the Conf crtnct 

Report of t i e  Credentials  Committee 

Organization of work : 

a )  Procedure f o r  considerat ion of the  d r a f t  Convention on t h e  marking 
of explosives fo r  d e t e c t a b i l i t y ;  

b) E s t a b l i s h e n t  of t h e  Cammission of the  Whole and Committees a s  
neces sary . 

Consideration of the  d r a f t  Convention 

Adopt ion of the Convent ion and of any Resolut ions 

Adoption of the  F ina l  Act of the Conference 

Signature : 

- of the  F ina l  Act - of the Convent ion 
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INTERNATIONAL CONFERENCE ON A I R  LAW 

(Mont rea l ,  1 2  F e b r u a r y  - 1 March 1991)  

PROVISIONAL RULES OF PROCEnJEIE 

e 1 (composition of the Conference) 

HEX Doc No. 2 
25/7 /90  

(1 )  The Conference sha l l  be composed of the  Representatives of the  Statc-s 
invi ted by the Council of ICAO t o  at tend the Conference. 

(2) Representatives may be accompanied by a l te rna tes  and advisers.  

(3 )  Internat ional  organizations invi ted by the  Council of ICAO t o  a t tend 
the  Conference may be represented by observers. 

Rule 2 (credent ia ls  and Credentials committee) 

(1) The credent ia ls  of Representatives of the States ,  t h e i r  a l t e rna t e s  and 
advisers and of observers sha l l  be submitted t o  t h e  Secretary General i f  
possible not l a t e r  than twenty-four hours a f t e r  the  opening of the  Conference. 
The credent ia ls  sha l l  be issued e i t h e r  by the Head of the S ta te  o r  Government, 
o r  by the Minister f o r  Foreign Affai rs .  No person sha l l  be the Representative 
of moe  than one S ta te .  

(2)  A credent ia ls  Committee sha l l  be established a t  the  beginning of t he  
Conference. It sha l l  consist  of f ive  members representing f i ve  S ta tes  
nominated by the  President of the Conference. 

(3) The Credent ia l sComi t tee  s h a l l e l e c t  i t s o w n C h a i n n a n a n d s h a l 1  
exsmine the  credent ia ls  of Delegates and report  t o  the  Conference without delay. 

Rule 3 (E2ig ib i l i ty  f o r  par t i c ipa t ion  i n  meetings) 

Any members of a Delegation s h a l l  be en t i t l ed ,  pending the presentation 
of a report  by the  Credentials Committee and Conference act ion thereon, t o  
a t tend  meetings and t o  par t i c ipa te  i n  them, subject ,  however, t o  the  l i m i t s  
set for th  i n  these Rules. The Conference may bar  frm any fu r the r  par t  i n  
i t s  a c t i v i t i e s  any member of a Delegation whose credent ia ls  it f inds  t o  be 
insuf f ic ien t  . 
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Rule 4 ( o f f i c e r s )  - 
(1 )  The Conference s h a l l  e l e c t  i t s  P res iden t .  U n t i l  such e l e c t i o n ,  t h e  
P re s iden t  o f  t h e  ICAO Council o r ,  i n  h i s  absence, h i s  nominee, s h a l l  a c t  as 
Pres iden t  o f  t h e  Conference. 

( 2 )  The Conference s h a l l  e l e c t  fou r  Vice-presidents  and t h e  C h a i m m  ~f 
t h e  Commissions r e f e r r e d  t o  i n  Rule 5. 

( 3 )  The Conference s h a l l  have a  Secre ta ry  General who s h a l l  be t h e  S e c r e t a q  
General of  t h e  I n t e r n a t i o n a l  C i v i l  Aviat ion Organizat ion o r  h i s  nominee. 

Rule 5 (~ommissions,  C o m i t t e e s  and Working ~ r o u ~ s )  

( 1 )  The Conference s h a l l  e s t a b l i s h  such Commissions open t o  a l l  de1eget.r 2 ;  

o r  Ccmmittees cf l i m i t e d  menbership as it may cons ider  t o  be m c e s s a r j  c r  
d e s i r a b i e  . 

(2) A Commission o r  a Cummittee s h a l l  e s t a b l i s h  such Working Groups a s  ;: 
m a y  cons ider  t o  be necessary o r  d e s i r a b l e .  Each Corn i t t ee  o r  W ~ r k i n g  r i x u y  
s h a l l  e l e c t  i t s  own Cnaima!.  

Rule 6 (publ ic  and p r i v a t e  meet ings)  

Meetings of t h e  ConTerence s h a l l  be he ld  ir! pub l i c  un le s s  tk-e Cc.:?. 
decides  t h a t  any o f  i t s  meetings s h a l l  be he ld  i n  p r i v a t e .  Meefings sf cL1.= 
Commissions, Cmmit tees  and Working Groups s h a l l  no t  be open t o  ?,he p u b l i c  
except  by dec i s ion  o f  t h e  Commissions, Committees o r  Woriririg p~;ups concar;., 

Rule 7 ( p a r t i c i p a t i o n  o f  obse rve r s )  

(1 )  Observers may p a r t i c i p a t e  without  vote  i n  t h e  de l ibe rbc ions  ~f t.k 
Cocference, when i t s  meet ings are not  he ld  i n  p r i v a t e .  With respect ' 1 ~  ; i-,- 
meetings,  i nd iv idua l  observers  may be i n v i t e d  by t h e  Conference t o  a t t e c d  -x:: 
t o  be heard.  

(2) Observers may a t t e n d  and be heard by t h e  Ccamnissims, C a m m i t t  :c-3 -.,3 
Working Groups if i n v i t e d  by t h e  body concerned. 

(1 )  A ma jo r i t y  of  t h e  S t a t e s  represented  at  t h e  Conference mi w h s e  
Representa t ives  have not  n o t i f i e d  t h e  Sec re t a ry  General of  t h e i r  departi:rd.. 
s h a l l  c o n s t i t u t e  a quorum. 

(2)  The Conference s h a l l  de k r m i n e  tile quorum f@r t h e  Ccm ' . r  l - n s  cJ: 
Committees i f ,  ir; m y  case ,  it i s  considered necessary t h a t  a i > c  :-m 'i - 
e s t a b l i s h e d  f o r  s x i i  bodies .  
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Rule 9 (powers of the  presiding o f f i c e r )  

The p ~ s i d i n g  Officer of the  Conference, a Comission, a Committee o r  
a Working Group sha l l  declare the  opening and closing of each meeting, d i ~ c t  
the  discussion, ensure observance of these rules,  accord the r i gh t  t o  speak, 
put questions and announce decisions. He s h a l l  rule  on points of order and 
subject t o  these Rules, sha l l  have complete control  of the proceedings of the 
body concerned and over the  maintenance of order a t  i t s  meetings. 

Rule 1 0  (speakers) 

(1 )  The presiding Officer sha l l  c a l l  upon speakers i n  the order i_n. ~rh ich  
they have expressed t h e i r  desi re  t o  speak; he m a y  c a l l  a speaker t o  order 
i f  h i s  observations are not relevant t o  the  subeject under discussion. 

( 2 )  Generally, no delegation should be cal led t o  speak a second time on 
my question except f o r  c l a r i f i ca t i on ,  u n t i l  dl other  delegations desir:ing 
t o  speak have had an opportunity t o  do so. 

( 3 )  A t  meetings of the Conference, the  Chairman of a Commission o r  E? 

Committee may be accorded precedence f o r  the purpose of explaining 'the 
conclusions arr ived a t  by the  body concerned. I n  Commission o r  Committee 
meetings, a s imilar  pmcedence may be given t o  the Chairman of a Wo+king Group. 

Rule 11 (points of order)  

During the  discussion on any matter, and notwithstanding the provisions 
of Rule 10, a Representative of a State  may a t  any time ra i se  a point  of order, 
and the  point of order sha l l  be immediately decided S y  the presiding o f f i ce r .  
Any Representative of a Sta te  may appeal against  the  rul ing of the presiding 
o f f i ce r  and any discussion on the  point of order sha l l  be governed by the 
procedure s ta ted  i n  Rule 14.  The ruling of the  presiding o f f i ce r  s h a l l  stand 
unless over-ruled by a majority of votes cas t .  A &presentative of a S ta te  
speaking on a point of order may speak only on t h i s  point ,  and may not speak 
on the  substance of the  matter  under discussion before the point  w a s  ra ised.  

Rule 12 ( ~ i m e  l imi t  of speeches) 

A presiding Officer m a y  l im i t  the time allowed t o  each speaker, unless 
the body concerned decides otherwise. 

RLlle 13 ( ~ o t i o n s  and ~mendments) 

(1 )  A motion o r  amendment s h a l l  not be discussed u n t i l  it has been seconded. 
Motions and amendments m a y  be presented and seconded only by Representatives 
of S ta tes .  However, observers may m a k e  a motion o r  amendment provided t h a t  
such motion o r  amendment must be seconded by the Representatives of two S ta tes .  
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(2) A motion sha l l  not be withdrawn when an amendment t o  the motion i s  
under discussion o r  has  been sdopted. 

Rule 1 4  (~ rocedura l  ~ o t i o n s )  

Subject t o  the provision8 of Rule 13(1) any Representative of a State 
may move a t  any time the  suspeneion o r  adJourament of the meeting, the adjou-c 
of the  debate on any question, the deferment of discussion of an item, o r  the 
closure of the debate on arl item. After such a motion has been made and 
explained by i t s  proposer, only one spriker sha l l  normally be allowed to speak 
i n  opposition t o  it, and no 91rther speeches sha l l  be made i n  i t s  s ~ p p o r t  
before a vote 18 taken. Additional speeches on auch notion may be allowed a t  
the  discret ion of the pre3 id iw of f ice r ,  who sha l l  decide the p r i o r i t y  of 
re cogni t ion. 

Rule 1 5  Mot inns ) 

The following motions sha l l  have p r io r i t y  over al l  other  motions, and 
sha l l  be taken i n  the  following orders: 

i 
a )  t o  suspend t h e  meeting; 
b )  t o  adjourn t h e  meetlne;; 
) t o  adjourn the d e b ~ t e  on an i t e m ;  
d )  t c ;  defer t h e  :ie>ate on an item; 
e )  for  closure of the  debate on an item. 

Rule 16 (~econs idera t ion  of ~ r o ~ o s a l  s ) 

Permission t o  speak on a motion t o  reopen o, debate aiready completed 
by a vote on a given question sha l l  normally be accorded only t o  the proposer 
and t o  one speaker i n  opposition, a f i e r  vhich it sha l l  be immediately put t o  
vote. Additional speeches on such a motion may be allowed a t  the  discret ion 
of t h e  presiding Officer,  who sha l l  decide the p r io r i t y  of recognition. 
Speeches on a motion to reopen sha l l  be l imited i n  content t o  mattere bearing 
d i r ec t l y  on the  j u s t i f i - a t i on  f o r  reopening. Such reopening sha l l  require a 
two-thirds majority of the repreeent.atlves present and voting. 

Rule 17  iscu cuss ions i n  Voricing C l w ~ p s )  

Working Groups sha l l  ~ o n d x t  t h e i ?  deliberations informally m d  
Rules 11, 12, 13, 14, 1 5  and 16 s h a l l  not apply t o  them. 

(1) Each S ta te  duly represented a t  t h e  Conference si&l.l. have one vote a t  
meetings of the  Conference. 
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( 2 )  Each State  represented i n  a Commission, Committee o r  Working Group 
sha l l  have one vote at meetings of such bodies. 

(3 )  Observers sha l l  not be e n t i t l e d  t o  vote. 

Rule 19 (voting of presiding o f f i c e r )  

Subject t o  the provisions of Rule 18, the  presiding Officer of the 
Conference, Commission, Committee o r  Working Group sha l l  have the r igh t  t o  
vote on behalf of h i s  %ate .  

Rule 20 (Majority required) 

(1) Decisions of the  Conference on all matters of substance sha l l  be taken 
by a two-thirds majori ty of the  Representatives present and voting. 

( 2 )  Decisions of the Conference on matters of procedure sha l l  be taken by 
a majority of t h e  Representatives present and voting. 

( 3 )  I f  the question a r i s e s  whether a matter i s  one of procedure o r  of 
substance, the  presiding Off icer  sha l l  rule  on the  question. An appeal against  
t h i s  rKLing sha l l  immediately be put t o  the  vote and the  presiding Officer's 
rul ing s h a l l  stand unless the appeal i s  appmved by a majority o f . t he  
Representatives present and voting. 

(4) For the  purpose of these rules ,  the phrase "Representatives present 
and voting" means Representatives present and casting an affirmative o r  
negative vote. Representatives who absta in  from voting s h a l l  be considered 
a s  not voting. 

Rule 21 ( ~ e t h o d  of voting) 

Voting sha l l  normally be by voice, by show of hands, o r  by standing. 
I n  meetings of the  Conference there  sha l l  be a ro l l - ca l l  i f  requested by the  
Representatives of t w 3  S ta tes .  The vote o r  abstention of each S ta te  
par t i c ipa t ing  i n  a roll-call sha l l  be recorded i n  the  minutes. 

Rule 22 ( ~ i v i s i o n  of ~ o t i o n s )  

On -quest of any Representative of a Sta te  and unless the  Conference 
decides otherwise, pa r t s  of a motion sha l l  be voted on separately.  The 
resu l t ing  motion s h a l l  then be put t o  a f i n a l  vote i n  i t s  en t i r e ty .  

Rule 23 (voting on Amendments) 

Any amendment t o  a motion s h a l l  be voted on before vote i s  taken on 
the  motion. When two o r  more amendments are moved t o  a motion, the  vote 
should be talken on them i n  t h e i r  order of remoteness f r o m  the  or ig ina l  motion, 
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commencing with t h e  most renote. The pres id ing Off icer  shall. :-?ternin-. .,-1,- . . -2r 

a pmposed amendment i s  so  e l a t e d  t o  the  motion ;..- to cons t i tu te  a proper 
amendment t h e r e t o ,  o r  whether it must be considered a s  tm al tern- t t lve  o r  
s u b s t i t u t e  motion. 

Rule 24 (Voting on Al ternat ive  o r  Subst i tu te  Motions) 

Al ternat ive  o r  s u b s t i t u t e  motions, s h a l l ,  unless t h e  meeting o t h e r d s  
decides,  be put  t o  vote i n  the  order  i n  which they are  presented, and a f t e r  
t h e  d isposal  of  the  origin1.1 not ion  t o  which they are a l t e rna+ ive  o r  i n  
s u b s t i t u t i o n .  The pres id ing Q f f i c e r  shal l  d;.r.ide whether it i s  necessary t o  
put  such a l t e r n a t i v e  o r  s u b s t i t u t e  motions t o  vote i n  t1.e l i g h t  of the  vote 
on the  o r i g i n a l  motions and any amendments the re to .  This ru l ing  may be 
reversed by a maJori ty of votes c a s t .  

Rule 25 ( ~ i e  vo te )  

In t h e  event o f  a t i e  vote, a second vote on the  motion concerned s h a l l  
be taken at  the  next meeting, unless  t h e  Conference, Commission, Cmmittee o r  
Working Group decides t h a t  such second vcte be taken during the  meeting at which 
the  t i e  vote took place .  Unless t h e r e  i s  6 majori ty i n  favour of  the  motion 
on tnis second vote ,  i t  s h a l l  be ,corisidered l o s t .  

Rule 26 (proceedings o f  Commissions, Committees and Working Groups) 

Subject  t o  the  p m v i s i o n s  of Rule 17 the  provisions contained i n  
Rules 1 0  t o  25 above s h a l l  be appl icable ,  muta t i s  mutardis,  t o  the  proceedings 
of  Commissions, Camnittees and Working Groups, exce?t t h a t  decis ions  of such 
bodies s h a l l  be taken by a majori ty of the 1 ~ p r e s e n t a t i v e s  present  and voting,  
but not  i n  the  case of a reconsiderat ion of  proposals o r  amendments i n  which 
t h e  major i ty  required s h a l l  be t h a t  e s t ab l i shed  by Rule 16. 

Rule 27 (~anguages  ) 

( 1 )  Documents o f  t h e  Confeenee s h a l l  be prepared and c i rcu la ted  i n  the  
English,  French, Russian and Spanish languages. 

(2) The h g l i s h ,  French, Russian and Spanish languages s h a l l  be used i n  
the  d e l i b e r a t i o n s  o f  t h e  Conference, Cammissicns , Commi. t t e e s  and Working 
Groups. Speeches made i n  any o f  the  four  languages s h a l l  be in te rp re ted  i n t o  
t h e  o t h e r  t h r e e  languages, except where such i n t e q r e t a t i o n  i s  d i s ~ ~ n ~ e d  w i t h  
by .unanimous consent.  

(3) Any representa t ive  may make a speech i n  a l a n g ~ a g e  o t h e r  than the  
o f f i c i a l  languages. I n  t h i s  case he s h a l l  himself provide f o r  i n t e r p ~ t a t i o n  
i n t o  one of  t h e  working languages. I n t e r p r e t a t i o n  i n t o  the  o t h e r  v o r k i n ~  
languages by the  i n t e r p r e t e r s  o f  the Secrr-2ariat mah- be Lased on the  
i n t e r p r e t a t i o n  given i n  t h e  f i r s t  working lang-age.  
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(1) Minutes of the meetings of the Conference shel l  be prepared by the 
Secre tadat  and approved by the Conference. 

(2) Rxceedings of Camnissions, Ccnmnittees and Working Groups shal l  be 
reco.rde* i n  such form aa the body concerned may decide. 

Rule 29 (Amendment of the Rules of ~rocedure)  

These Rules msy be mended, or  any portion o f  the rules may be suspended, 
8% any time by a decision of the Conference taken by a maJority vote of the 
Representatives present and voting. 

Rule 30 (Representative of a State - ~ e f i n i t i o n )  

In these Rules, except Rule 1, the expression "Representative of a 
%ate" shall be deemed t o  include any member of the delegation of a State. 
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DRAFT CONVENTION ON THE MARKING OF PLASTIC [AND SHEET] EXPLOS VES 
FOR THE PURPOSE OF DETECTION 

THE STATES PARTIES TO THIS CONVENTION, 

CONSCIOUS of t he  impl ica t ions  of a c t s  of t e r ro r i sm f o r  i n t e r n a t i o n a l  s e c u r i t y ;  

CONCERNED t h a t  p l a s t i c  [and s h e e t ]  explos ives  can be used with l i t t l e  r i s k  of  
d e t e c t i o n  f o r  u n l a w f u l  a c t s  i n c l u d i n g ,  i n t e r  a l i a ,  a c t s  o f  u n l a w f u l  
i n t e r f e rence  with c i v i l  a v i a t i o n ,  maritime naviga t ion  and o t h e r  modes of 
t r anspor t  a t i o n ;  

RECALLING United Nations Secu r i ty  Council Resolut ion 635 of 14 June 1989, and 
United Nations General Assembly Resolut ion 44/29 of 4  December 1989 urging the  
I n t e r n a t i o n a l  C i v i l  Aviat ion Organizat ion t o  i n t e n s i f y  i t s  work on devis ing an 
i n t e r n a t i o n a l  regime f o r  t he  marking of p l a s t i c  o r  sheet  explos ives  f o r  the 
purpose of d e t e c t  ion ; 

RECALLING Resolut ion A27-8 adopted unanimously by t h e  27th Session of t he  
Assembly of t h e  I n t e r n a t i o n a l  C i v i l  Aviat ion Organizat ion which endorsed with 
the  h ighes t  and over r id ing  p r i o r i t y  t he  prepara t ion  of a  new i n t e r n a t i o n a l  
instrument regarding the  marking of p l a s t i c  o r  sheet  explosives f o r  de t ec t  ion; 

CONSIDERING t h a t  t he  marking of such explos ives  f o r  t he  purpose of d e t e c t i o n  
would con t r ibu te  s i g n i f i c a n t l y  t o  the  prevent ion of such unlawful a c t s ;  

RECOGNIZING t h a t  f o r  t h e  purpose of d e t e r r i n g  such a c t s  t h e r e  i s  an urgent  need 
f o r  an i n t e r n a t i o n a l  instrument obl ig ing  S t a t e s  t o  adopt appropr ia te  measures 
t o  ensure t h a t  p l a s t i c  [and s h e e t ]  explos ives  a r e  duly marked, 

HAVE AGREED AS FOLLOWS: 

ARTICLE I 

For the  purposes of t h i s  Convent ion : 

1 "Explosives" mean p l a s t i c  [and s h e e t ]  explos ives  a s  descr ibed in  t he  Annex 
t o  t h i s  Convent ion. 

2. "Detect ion agent" means a  substance a s  descr ibed in  t h e  Annex t o  t h i s  
Convention which i s  introduced in to  an explosive t o  render  it de t ec t ab le .  

3. "Mark" means t o  introduce i n t o  an explosive a  d e t e c t i o n  agent in accordance 
with the  Annex t o  t h i s  Convent ion. 



ARTICLE I1 

Each S t a t e  P a r t y  t o  t h i s  Convention s h a l l  t a k e  t h e  n e c e s s a r y  measures t o  
p r o h i b i t  and p r e v e n t  e f f e c t i v e l y  t h e  manufacture  i n  i t s  t e r r i t o r y  of unmarked 
e x p l o s i v e s .  

1. Each S t a t e  P a r t y  s h a l l  t a k e  
e f f e c t i v e l y  t h e  movement i n t o  o r  

ARTICLE I11 - 
t h e  n e c e s s a r y  measures t o  p r o h i b i t  and p reven t  
ou t  of i t s  t e r r i t o r y  of unmarked e x p l o s i v e s .  

2. The p reced ing  pa ragraph  s h a l l  n o t  app ly  i n  r e s p e c t  of  movements f o r  
purposes  n o t  i n c o n s i s t e n t  w i t h  t h e  o b j e c t i v e s  of t h i s  Convent ion,  by m i l i t a r y  
o r  p o l i c e  a u t h o r i t i e s  of  a  S t a t e  P a r t y  [ f o r  t h e i r  own u s e ) ,  of unmarked 
e x p l o s i v e s  under  t h e  c o n t r o l  of  t h a t  S t a t e  P a r t y  i n  accordance wi th  pa ragraph  1 
of A r t i c l e  I V .  

ARTICLE I V  

1. Each S t a t e  P a r t y  s h a l l  t a k e  t h e  n e c e s s a r y  measures t o  e x e r c i s e  s t r i c t  and 
e f f e c t i v e  c o n t r o l  eve.: t h e  p o s s e s s i o n  and t r a n s f e r  of p o s s e s s i o n  of such 
unmarked exp 10s i v e s  which have been manufactured i n  o r  brought  i n t o  i t s  
t e r r i t o r y  p r i o r  t o  t h e  e n t r y  i n t o  f o r c e  of t h i s  Convention i n  r e s p e c t  of t h a t  
S t a t e ,  s o  a s  t o  p reven t  t h e i r  d i v e r s i o n  o r  u s e  f o r  purposes  i n c o n s i s t e n t  wi th  
t h e  o b j e c t i v e s  of t h i s  Convention.  

[ 2 .  Each S t a t e  P a r t y  s h a l l  t a k e  t h e  n e c e s s a r y  measures t o  e n s u r e  t h a t  a l l .  
s t o c k s  of unmarked e x p l o s i v e s  r e f e r r e d  t o  i n  t h e  preceding paragraph a r e  
consumed, d e s t r o y e d  o r  o t h e r w i s e  d i sposed  of w i t h i n  a  pe r iod  of 1151 y e a r s  in  
r e s p e c t  of  such  s t o c k s  held  by m i l i t a r y  o r  ~ o l i c e  a u t h o r i t i e s  of t h a t  S t a t e ,  
and w i t h i n  a  p e r i o d  of [31  y e a r s  i n  r e s p e c t  of o t h e r  s t o c k s ,  from t h e  e n t r y  
i n t o  f o r c e  of t h i s  Convention i n  r e s p e c t  of t h a t  S t a t e . ]  

3 .  Each S t a t e  P a r t y  s h a l l  t a k e  t h e  n e c e s s a r y  measures t o  e n s u r e  t h e  
d e s t r u c t  ion of unmarked e x p l o s i v e s  which may be d i s c o v e r e d  i n  i t s  t e r r i t o r y  and 
which a r e  n o t  covered i n  t h e  p reced ing  pa ragraphs  of t h i s  A r t i c l e .  

ARTICLE V 

1. There  is e s t a b l i s h e d  by t h i s  Convention an E x p l o s i v e s  T e c h n i c a l  Commission 
( h e r e i n a f t e r  r e f e r r e d  t o  a s  " the  Commission") c o n s i s t i n g  of f i f t e e n  members 
appointed by t h e  Counc i l  of  t h e  I n t e r n a t i o n a l  C i v i l  A v i a t i o n  O r g a n i z a t i o n  
( h e r e i n a f t e r  r e f e r r e d  t o  a s  " the  Counci l")  from among p e r s o n s  nominated by 
S t a t e s  P a r t i e s  t o  t h i s  Convention.  

2. The members of t h e  Commission s h a l l  be  e x p e r t s  having d i r e c t  and 
s u b s t a n t i a l  e x p e r i e n c e  i n  m a t t e r s  r e l a t i n g  t o  t h e  manufacture  o r  d e t e c t i o n  o f ,  
o r  r e s e a r c h  i n ,  e x p l o s i v e s .  



3.' Members of t he  Commission s h a l l  serve f o r  a  period of t h r e e  years and s h a l l  
be e l i g i b l e  f o r  re-appointment. 

4 .  The Cmmission s h a l l  normally hold an annual s e s s ion  a t  t h e  Headquarters of 
t he  I n t e r n a t i o n a l  C i v i l  Aviat ion Organization. Addi t iona l  s e s s ions  may be 
he ld ,  i f  necessary.  

ARTICLE VI 

1. The Conmission s h a l l  eva lua t e  t e c h n i c a l  developments r e l a t i n g  t o  t h e  
manufacture,  marking and d e t e c t i o n  of explosives.  

2. The Commission, through the  Counci l ,  s h a l l  r epo r t  i t s  f i nd ings  t o  the 
S t a t e s  P a r t i e s  and I n t e r n a t i o n a l  Organizat ions concerned. 

3. Whenever necessary ,  t he  Commission s h a l l  make recommendations t o  t he  
Council f o r  amendments t o  t he  Annex t o  t h e  Convention. The Commission s h a l l  
endeavour t o  t ake  i t s  dec is ions  on such recommendations by consensus. I n  t he  
absence of consensus t h e  Commission s h a l l  t ake  such dec i s ions  by a  two-thirds 
ma jo r i t y  vote of i t s  members. 

4. The Council may, on t h e  recommendation of the Commission, propose t o  S t a t e s  
P a r t i e s  amendments t o  the Annex t o  t h i s  Convent ion. 

ARTICLE V I I  

1. Any S t a t e  Pa r ty  may, wi th in  [go]  days from the  da t e  of n o t i f i c a t i o n  of a  
proposed amendment t o  t h e  Annex t o  t h i s  Convention, t ransmit  t o  the  Council i t s  
comments. The Council s h a l l  communicate these  comments t o  the  Commission a s  
soon a s  poss ib l e  f o r  i t s  cons idera t ion .  The Council s h a l l  i n v i t e  any S t a t e  
P a r t y  which comments on o r  ob jec t s  t o  t he  proposed amendment t o  consul t  t h e  
Commission . 
2. The Commission s h a l l  consider  t he  views of S t a t e s  P a r t i e s  made pursuant t o  
t he  preceding paragraph and r epor t  t o  t he  Council. The Counci l ,  a f t e r  
cons ide ra t ion  of t h e  Commission's r e p o r t ,  may propose the  amendment t o  a l l  
S t a t e s  P a r t i e s  f o r  adopt ion. 

3. I f  a  proposed amendment has not  been objected t o  by [ l l  [ X I  o r  more S t a t e s  
P a r t i e s  by means of wr i t t en  n o t i f i c a t i o n  t o  the  Council wi th in  [901 days ,  it 
s h a l l  be deemed t o  have been adopted, and s h a l l  e n t e r  i n t o  fo rce  11801 days 
t h e r e a f t e r  o r  a f t e r  such o t h e r  period as  spec i f i ed  in  the proposed amendment. 

4. I f  ' [ I ]  [ X I  o r  more S t a t e s  P a r t i e s  have objected t o  the  proposed amendment, 
the  Council s h a l l  r e f e r  it t o  the Commission f o r  f u r t h e r  considerat ion.  

[ 5. I f  t h e  proposed amendment has not  been adopted in accordance with 
paragraph 3 of t h i s  A r t i c l e ,  the  Council may convene a  conference of a l l  S t a t e s  
P a r t i e s  . I 
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ARTICLE VIII 

States  Par t i e s  s h a l l  per iodica l ly  inform the Council of measures they have 
taken t o  implement the provis ions of t h i s  Convention. The Council s h a l l  
communicate such information t o  a l l  States  Par t i e s .  
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a) The explosives referred to in this Annex are those explosive 
products, commonly known as "plastic" or "sheet" explosives, 
that : 

1) are formulated with one or more high explosives which in 
their pure form have a vapour pressure less than 10'~ Pa at 
a temperature of 2 5 ' ~ ;  

2) are formulated with a binder material and possibly other 
materials including any other explosives; and 

3) are, as a mixture, malleable or flexible at normal room 
temperature. 

The high explosives referred to in a) 1) would include, but are not 
restricted to, cyclotetramethylenetetranitramine (HMX), 
pentaerythritol tetranitrate (PETN), and 
cyclotrimethylenetrinitramine (RDX). 

b) The following materials, even though meeting the definition of 
explosive as defined in Part 1 a ) ,  should be exempted from the 
requirement to be marked as long as they continue to be used for 
their designated purpose. [If that use ceases, then the 
material must be either marked or destroyed.] 

[propellant explosives] ; 

limited quantities of explosives manufactured solely for the 
purposes of duly authorized research, development and 
testing of new or modified explosives; 

limited quantities of explosives used for training in 
explosive detection and/or to develop and test explosive 
detection equipment; 

limited quantities of explosives necessary for the provision 
of forensic science services; 

explosives destined to be, and incorporated, under due 
authorization into military explosive devices in the country 
of manufacture of the explosive. These devices would 
include,' but are not restricted to, shells, projectiles, 
mines, missiles, rockets, shaped charges, grenades or 
perforators. This exemption will apply only for the initial 
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[three] years after the coming into force of the Convention. 
Devices produced during this period will be considered to be 
existing stocks under the provisions of article IV, 
paragraph 2 of the Convention.] 

Part 2 - Detection agents to be used to enhance the detectability of 
plastic (or sheet) explosives by vapaut detection means 

a) the detection agent(s) shall be one or more of the following 
shown below: 

Chemical name 
Molecular Molecular 
formula weight 

1) Ethylene glycol dinitrate (EGDN) C2H4(N03)2 152 

b) The detection agent shall be introduced into an explosive in 
such a manner as to be homogeneously distributed in the finished 
product. The minimum concentration of the detection agent in 
the finished explosive product at the time of manufacture shall 
be : 

1) EGDN - 0.2% by mass; 
2) DMNB - 0.1% by mass; 

3 )  p-MNT - 0.5% by mass; and 
4 )  o-MNT - 0.5% by mass. 
Any plastic [or sheet] explosive which, as a result of its 
normal formulation, contains any of the designated detection 
agents at or above the required minimum concentration level 
shall be deemed to be marked. 
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Explanatory note 

P las t i c  [and sheet] 

The working group suggests that this problem is not really a technical issue but 
represents the differences in the use of technical terminology in the different 
languages, and as such, there is no unique solution. Technically, there is no 
question that the target materials for the Convention are plastic explosives and 
sheet explosives that meet all three parts of the definition suggested for the 
Annex. 

a) In English, the consensus is that the term "plastic" is the 
umbrella description and that "sheetn is a subset of the plastic 
explosives. As such, the Convention title and Article 1 should 
include "plastic" only, and the Annex Part 1 a) 1) should 
indicate that the "sheet" materials are included as a subset. 

b) In French, the consensus is that "plastiquef' and "feuille" are 
two distinct terms, and one is'not a subset of the other. 
Therefore, in French "plastique" is not considered sufficient, 
and "feuille" needs to be present as well as to cover all the 
targeted materials. 

c) Further discussions should be undertaken to determine if similar 
differences exist in the Spanish terminology. 

d) In Russian, the term "plastic" is a general concept, whereas 
"sheet" refers exclusively to the form given to the explosives. 
Therefore, it would not be justified to include the term "sheet" 
in the title and Article 1 of the Convention. It could be 
specified in the Annex that "sheet" materials are included as a 
subset of the general concept "plastic". 
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INTERNATIONAL CONFERENCE ON A I R  LAW 
--I-.---*- 

(Mont rea l ,  12  February  - 1 March 1991) 

Comments of  A s e n t i n a  --- *YCCII, 

With r e s p e c t  t o  t h e  i n t e r n a t i o n a l  D r a f t  Convention on e x p l o s i v e s  
d e t e c t i o n  p repared  by t h e  Legal  Committee d u r i n g  t h e  27th  S e s s i o n ,  t h i s  can 
s e r v e  a s  a  b a s i s  f o r  t h e  f i n a l  d r a f t i n g  of  a  document by t h e  Conference on A i r  
Law t o  be he ld  i n  Montreal  i n  February  - March 1991. A s  s u c h ,  t h e  A r g e n t i n e  
Repub l ic  s u p p o r t s  t h e  d r a f t i n g  of  a  s e l f - s t a n d i n g  conven t ion  l a y i n g  down 
o b l i g a t i o n s  f o r  S t a t e s  p a r t i e s  a i r e d  a t  e s t a b l i s h i n g  r e g u l a t i o n s  f o r  t h e  
d e t e c t i o n  of p l a s t i c  o r  s h e e t  expl.osives by means of  a  marking system agreed 
upon by t h e  p a r t i c i p a t i n g  S t a t e s .  

The o b j e c t i v e  sought  i s  t o  p r e v e n t  e x p l o s i v e s  from b e i n g  used i n  an 
i l l e g a l  way c o n t r a r y  t o  t.he purposes  of t h e  Convent ion,  by s t r e n g t h e n i n g  t h e  
s e c u r i t y  of a i r ,  m a r i t i m e  and land t r a n s p o r t  and d i s c o u r a g i n g  p o s s i b l e  
p e r p e t r a t o r s  from t h e  f r a u d u l e n t  u s e  t k r e o f .  

On t h i s  b a s i s  t h e  A r g e n t i n e  Republ ic  w i l l  s u p p o r t  a t  t h e  
T n t e r n a t i o n s l  Conference  a  s o l u t i o n  which a t t e m p t s  t o  promote such  o b j e c t i v e s  
and p u r p o s e s ,  b e i n g  of t h e  o p i n i o n  t h a t  t h e  c l a u s e s  con ta ined  i n  t h e  Preamble 
and t h e  e i g h t  d r a f t  a r t i c l e s  a r e  a c c e p t a b l e .  

However, A r g e n t i n a  r e i t e r a t e s  t h e  view expressed  by i t s  d e l e g a t e  i n  
t h e  Subcommittee l a s t  January and a t  t h e  27 th  Sess ion  of  t h e  Lega l  Committee, 
t o  t h e  e f f e c t  t h a t  c l a u s e s  he i n t r o d u c e d  c l a s s i f y i n g  a c t s  which v i o l a t e  t h e  
provis i .ons  of  t h e  Convention a s  i n t e r n a t i o n a l  o f f e n s e s ,  and e s t a b l i s h i n g  t h a t  
p e r p e t r a t o r s  a r e  t o  be pursued and brought  t o  judgement. 

Although t h e s e  p r o p o s a l s  d i d  n o t  o b t a i n  a  m a j o r i t y  i n  t h e  two 
mee t ings  mentioned above,  A r g e n t i n a  b e l i e v e s  them t o  be i n d i s p e n s a b l e  and 
wishes  t h e  scope of t h a t  p r o p o s a l  t o  he c l e a r l y  recorded  i n  t h e  Minutes of  t h e  
Conference.  

Another m a t t e r  which must be  de lved  i n t o  more d e e p l y ,  m a i r l y  i n  t h e  
mee t ing  d e l i b e r a t i o n s  and a l s o ,  i f  n e c e s s a r y ,  i n  t h e  t e x t  of t h e  Convent ion,  i s  
t h e  l e g a l  n a t u r e  of  t h e  Annex, which n o t w i t h s t a n d i n g  t h e  c o n t e n t  of  Doc 
9556-LCl187, has  no t  been f u l l y  determined t o  d a t e .  The t e x t  t o  be approved 
would b e n e f i t  t h e r e b y  a s  d i v e r s e  i c t e r p r e t a t i o n s  concern ing  i t s  scope would be 
avoided.  
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F i n a l l y ,  t h e  above-ment ioned t e x t  would a l s o  be improved i f  t h e  
powers of t h e  ~ x p l o s i v e s  Technical  Commission e s t ab l i shed  under A r t i c l e  V were 
def ined more f u l l y  and i n  g r e a t e r  d e t a i l .  Without l ay ing  down r u l e s  f o r  t h e  
Commission, t h i s  would e l i m i n a t e  f u t u r e  d i s cus s ions ,  d i s sens ion  o r  perhaps 
simply doubts  about t h e  ex t en t  of i t s  powers. 
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INTERNATIONAL CONFERENCE ON AIR LAW 

(Montreal, 12 February - 1 March 1991) 

COMMENTS . -.- OF IATA 

1. As i n d i c a t e d  d u r i n g  the  27 th  Sesslort o f  t h e  ICAO Legal 
Committee, IATA welcomes the  i n i t i a t i v e  taken by XCAO t o  develop a  
Convention on the  marking o f  p l a s t i c  (and sheet) explos ives f o r  t h e  
purpose o f  de tec t ion ,  and f u l l y  supports the  e f f o r t s  made t o  a r r i v e  a t  a 
t e x t  which w i  11 ~ r o v i d e  f o r  a  pragmatic and e f f e c t i v e  so lu t i on .  

2. The  debates i n  t he  var ious bodies o f  ICAO on t h i s  ma t te r  have 
shown t h a t  a  broad consensus e x i s t s  among the  i n t e r n a t i o n a l  community on 
the  desi r a b i  1 i ty  o f  e f f e c t i v e  a c t i o n  t o  mark explos ives,  i n  p a r t i c u l a r  
p l a s t i c  explos ives,  which may be misused f o r  t e r r o r i s t  a c t i v i t i e s  and 
sabotage aga ins t  c i v i l  a v i a t i o n .  The s i r l i n e  i n d u s t r y  takes the  view 
t h a t  such e f f e c t i v e  a c t i o n  would s i g n i f i c a n t l y  reduce the  r i s k s  t o  which 
c iv ; !  a v i a t i o n ,  t he  f l y i n g  p u b l i c  and the p u b l i c  a t  l a r g e  a re  exposed 
today, and would prov ide  a  des i rab le  degree o f  p r o t e c t i o n .  

3. The t e x t  o f  t he  d r a f t  Convention, developed by the  ICAO Legal 
Committee, goes a  l ong  way towards a t t a i n i n g  these ob jec t i ves .  The 
i n d u s t r y  t h e r e f o r e  generally supports the  t e x t .  

4.  I n  1  i n e  w i t h  the  i n t e r n a t i o n a l  community's o v e r a l l  o b j e c t i v e  t o  
reduce the  exposure o f  c i v i l  a v i a t i o n  t o  t e r r o r i s t  a c t i v i t i e s  and 
sabotage, we r e s p e c t f u l l y  submit t h a t  the  scope o f  t he  d r a f t  Convention 
which i s  p r e s e n t l y  l i m i t e d  t o  p l a s t i c  (and sheet) explos ives on ly ,  may be 
too  narrow t o  have the  des i red  e f fec t iveness .  i f  aaopted i n  i t s  present  
form, i t  would n o t  cover o the r  types of explos ives which may a l s o  be used 
f o r  t e r r o r i s t  a c t i v i t i e s  and sabotage. If the narrow scope o f  the  
Convention would make i t  r e l a t i v e l y  easy t o  escape de tec t i on  by us ing  
o the r  types o f  explos ives,  i t s  purpose of p rov id ing  e f f e c t i v e  p r o t e c t i o n  
may n o t  be achieved. Serious considerat ion should the re fo re  be g iven t o  
broadening the  scope of  the  d r a f t  Convention beyond p l a s t i c  (and sheet) 
explos ives,  so as t o  i nc lude  a1 1  i n d u s t r i a l  l y  manufactured ( c i v i  1  i a n  and 
m i  1  i t a r y )  explos ives.  

5. The d r a f t  Annex t o  the Convention should, i n  the  i n d u s t r y ' s  
view, a l s o  be extended so as t o  permi t  the marking o f  a l l  i n d u s t r i a l l y  
manufactured explos ives.  The a p p l i c a t i o n  o f  vapor tagging should, a t  
l e a s t ,  be extended t o  a l l  commercially produced explos ives which may n o t  
a t  present  be detected by vapor techniques. 
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6. Furthermore, the 1 i m i  t a t i  on of marki ng methods t o  vapor-taggi ng 
techniques, as set  ou t  i n  the present d ra f t  Annex, should be reviewed. 
Other marking methods may prove t o  be equal ly o r  more e f fec t i ve ,  
cos t -e f f i c ien t ,  and appropriate and should a p r i o r i  not  be excluded. 

7.  Also, i t  i s  submitted t ha t  the exclusion o f  prope l lants  o r  
explosives which are under due author izat ion permanently incorporated 
i n t o  m i  1 i t a r y  o r  commercial devices, present ly foreseen i n  the Annex, may 
represent a s i g n i f i c a n t  r i s k .  Misuse, t he f t  o r  other ac t ion r e l a t i n g  t o  
these devices could present an easy way t o  procure explosives which are 
not  subject  t o  detect ion. The indust ry  would therefore urge t ha t  
considerat ion be given t o  removing the above exclusion from the d r a f t  
Annex. 
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Comments by the United Kinqdom 

A. Title - 
The United Kingdom accepts reference t o  both " p l a s t i c  
and sheet"  explosives. The United Kingdom understands 
t h a t  t h e  current  discussions about th i s  i ssue  revolve 
around l i n g u i s t i c  differences in  various languages. The 
United Kingdom fur ther  understands t h a t  i n  Russian 
"sheet" is subsumed in to  " p l a s t i c N ,  whereas i n  French 
t h e  two terms indica te  separate  substances. If t h a t  is 
the case,  the  duplication i n  Russian would not be 
harmful, whereas inclusion of both terms would, as we 
understand i t ,  be necessary i n  the French t ex t  and would 
maintain consistency of language with UNSCR 635 and ICAo 
Assembly Resolution A27-8. Whatever decision is  - f ina l ly  
taken, it w i l l  need t o  be re f l ec ted  throughout the  t ex t  
of t h e  Convention and Annex. 

B. Preamble 

"Such unlawful acts' '  i n  the  f i f t h  preambular paragraph 
i s  detached from i t s  reference i n  the  second preambular 
paragraph. The United Kingdom suggests tha t  the  f i f t h  
paragraph be moved ahead of paragraphs three and four; 
o r ,  a l t e rna t ive ly ,  tha t  paragraphs th ree  and four be 
moved ahead of paragraph two. 

C. Article I 

1. r f  t he  Annex t o  the  Convention ul t imately contains 
separa te  "Parts" ,  as present ly draf ted ,  the United 
Kingdom suggests t h a t  i t  would be he lpfu l  i f  the re  were 
a reference t o  the  relevant Part  of the  Annex in  each of 
the  paragraphs of Article I. 

2. The word "marku as i n  Article I,3 is n o t  used 
elsewhere in  the  tex t .  The united Kingdom suggests tha t  
t h i s  could be remedied by replacing the paragraph with 
t h e  following: "'Unmarked explosives '  means explosives 
i n t o  which there has not been introduced a detection 
agent i n  accordance w i t h  the  Annex t o  t h i s  Convention". 
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D. Article 111 

Tho United Kingdom reserves its position concerning the 
phrase "for their own usen in Article 111.2. 

E. Article ZV 

1. The United Kingdom can accept the periods for the 
phasing out of stocks of unmarked explorives as proposed 
in Article IV,Z. 

2. The United Kingdom 8uggests that the phrase "for 
purposes not inconsistent with the objectives of this 
Convention'' be inserted after "otherwise disposed ofw in 
Article IV, 2. 

3 .  The United Kingdom suggests that this paragraph be 
redrafted to read "Each State Party shall take the 
necessary measures to ensure the destruction as soon a5 
possible of unmarked explosives which may be discovered 
in its territory and to which the preceding paragraphs 
o f  this Article do not apply." 

Article V 

1. The United Kingdom suggests the addition of two 
additional paragraphs to this Article, as followr: 

"The  omm mission shall determine its organisation 
and rules of procedure." 

"Any vacancy on the Commission shall be filled by 
the Council as soon as possible and the person 
appointed shall hold office for the unexpired 
portion of his predecessor's term.'' 

2.  The United Kingdom would welcome consideration 
being given to the continuation of the Ad Hoc Group of 
Experts until such time as the Convention comes into 
force and the Explosives Technical Commission is 
established. 

G. Article VII 

1. The United Kingdom can accept the square bracketted 
passages in paragraph8 one and five. The United Kingdom 
is continuing to consider its position regarding the 
square bracketted passages i n  myr three and four. 
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2. The United Kingdom notes t h a t  Ar t i c l e  V11,l r e f e r s  
t o  the  "comments" of S t a t e s  Par t i e s ,  whereas Article 
V11,2 r e f e r s  t o  t h e i r  "views". The United Kingdom 
suggests t h a t  the  same word be used in  both paragraphs. 

H.  Technical Annex 

1. The United Kingdom suggests t h a t  the opening 
sentence of Part l ( a )  should be redraf ted t o  read "The 
explosives referred t o  i n  Ar t i c l e  I of this Convention 
a r e  ........ ". 
2.  The United Kingdom suggests the  inser t ion  of the  
phrase "at  a temperature of"  before "2SbC" i n  Part 
l ( a )  (1). 

3 .  The United Kingdom wonders whether a l l  a f t e r  
"binder material" in  Par t  l ( a ) ( 2 )  is  s t r i c t l y  necessary 
and would welcome the  fur ther  views of the  Ad Hoc Group 
of Experts. 

4. The United Kingdom wonders whether in  Part  1(a)(3) 
it might be b e t t e r  t o  ident i fy  a s p e c i f i c  temperature 
s ince  "normal room temperature" is l i k e l y  t o  be 
d i f f e r e n t  i n  d i f f e ren t  p a r t s  of the world. The united 
Kingdom would welcome t h e  fur ther  views of the Ad Hoc 
Group of Experts. 

5 .  The United Kingdom notes t h a t  t h e  exclusion df 
explosives in  mi l i ta ry  equipmentin Part l ( b )  could mean 
tha t  there  would continue t o  be a need for  manufacture 
of unmarked explosives fo r  incorporation into such 
equipment. The United Kingdom hopes t h a t  the  Ad Hoc 
Group of Experts could r e f l e c t  fur ther  on t h i s .  The 
United Kingdom would welcome t h e  views of other S ta te s  
on t h i s  point. 

6.  The United Kingdom a l s o  notes t h a t  in  Part l ( b )  the  
refexences t o  "due authorisation" a r e  not pa r t  of the 
"descr ipt ion of p l a s t i c  explosives" which appears i n  the 
heading of Part  1, s ince  the descript ion remains the 
same whether or not authorisat ion is received. The 
United Kingdom suggests tha t  the  Ad Hoc group of Experts 
be invi ted  t o  consider whether an a l t e r n a t i v e  means of 
formulating t h e i r  intent ion (whether authorisation 
according t o  the  law of the place where thC explosives 
a r e  kept for  the  t i m e  being or of the place where they 
were manufactured) can be found. 
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7. The United Kingdom notes that Part 2(b) does not 
fall under the heading "~escription of the Detection 
AgentH andsuggests  that this part should form a new 
"Pazt 3" with a ruitable heading. 

8. The use of *addedm in Part 2(b) docs not square 
with the use of nintrodu~edn in the main body of the 
Convention X,eg in  Article I ,  2)  . The usage needr to  be 
standardised. 

9. The United Kingdom reserves i ts  position on Part 
2 ( c )  pending further discussion by the Ad Group of 
Experts. The United Kingdom notes, however, that the 
Convention ae presently structured does not require 
States  t o  ensure that monitoring of explosives takes 
place i n  accordance with a methodology set out in a Part 
of the Annex to the Convention. 
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INTERNATTONAL CONFERENCE ON ATR LAW 

(Montreal, 12 February - 1 March 1991) 

Comments by the United Kingdom 

ADDENDUM 

In MEX Doc No 7 the United Kingdom commented inter alia on Part 1 
of the draft technical Annex circulated as MEX Doc No 4 Revised. 
Following further detailed examination and for ease of reference 
the United Kingdom has prepared a revised Part 1 of the Technical 
Annex incorporating both its earlier comments and the results of 
its subsequent consideration. 

The United Kingdom also wishes to present for the consideration of 
the Conference some proposed amendments to the Draft Convention 
which are largely consequential to the above proposed changes to 
Part 1 of the Annex; and a draft Conference Record relating to the 
linguistic definition of the terms 'plastic and sheet explosives'. 

(1) Subject to ptwagfapb (2) the plastic or sheet wplosfva wbfch are 
explosivaa for the purpcwea of this Conventfon are those explosive products that - 

(a) are oommonly known as plastic or sheet explosives, 

(b) are formulated with one or more Mgh explosives which in thefr 
pure fom have P vapour pressure l a  than 10-+a at 8 

temperature of 25OC, 

(c) are formulated with a binder material, and 

(dl are, as a mixture, malleable or flexible at [normal room 
temperature]. 



(2) Notwithstanding anpth'ing in paragraph (11, the pla6tic or sheet explosives 
desalbed in paragraph (3) are not exploshecr for the p ~ p ~ s e r  of this Conventior 
provided that - 

(b) necessary measurea are taken by any State party concerned to  
txercbe strict and effective control o m  their passetision and 
transfer, and 

(c) in the carie of that explosive described in paragraph (3)(d), not 
mom than 13) years have elapsed since the coming into force of the 
Convention in mspect of the State party c o n m d .  

(3) Tbe piastk m. sheet 6xplosivw refemed to in paragraph (2) and the 
purposes for which they may be used or may be held are those plastic or sheet 
explosives *ch - 

are manufactured in small or llmited laboratory quantities solely 
for dre pmpost of use in duly authorised research, development or 
Wtirig of new or modified explosives, in the territory of the State 
of m a d  acture, 

are manufprctured or held in small or limited laboratory quantities 
solely for tbe purpose of use in duly authorised training in 
explosive detection and/or development or teting.of explosive 
detection equipment, 

are mamrfacnaed or held in small or 1Smtted laboratory quantities 
solely for the purp;oge d use b duly authafsed forensic sdence 
8CBv1-h 
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(4) fd this Part - 
"duly authoriscdn and ndue authorisationrf comprise activities that 
are puai t ted  according to the law of the State party concerned, 

nexplasive devices" include shells, projectiles, mines, missiles, 
rockets, shaped charges, grenadm md perforators, 

Wgh explosivest1 include cyclotttram~lenetetranitramine 
(HMX), pentaerythritol tetranitrate (PETN) and 
cyclotrimethyl8a~trinitramine (RDX). 

CONFERENCE RECORD 

(1) Whilst the Convention makw provision in relation to both plastic and sheet 
explosive, it does so against the background that whilst in the French language the 
terms are distinct from each other, the same is not true in the English and Russian 
languages where the reference to sheet explosive is either merely a subset of plastic 
explosive or a reference to tho form of the explosive. The inclusion of both terms in 
the Convention does not convey any alteration in the meaning given to these expressions 
in those Iatter languages. 

(2) Propellant explosive is not included In the list of explosive devices 
specified in paragraph (4) of Part I of the Annex to the Convention because it is not 
commonly known as plastic or sheet explosive and consequently fails the test in Part 
l(l)(a) of the Annex to be an wcplosive for the purposes of the Convention. 
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FUR= C O W O N  AMEND- % 

We suggest the fo\lowing revise.- 

"For tb, purposes of this Convention: 

( 1  "Explosivesw means $0 plastic or sheet explosives which are 
&&fib& in Part 1 of the Annex to -thk convention as being 
&DI&~+& fm tha oumoses' of this ~o'nveition. 

(@ "Detection agentn means any one of the substances described in 
P,& Z ' O ~  thh Annu t o  this Convention. 

(3) "Uamarked explosive'' means explosive into which there has not 
bWi.i6&odu& daetsction agent in the manner and to  the level 
des&bd i n  Part 2 of the Annex to  this Convenqion, other than 

' - 1  * .  

cxptosive whoseinatural f onnulation includes any of the detection 
ag&h to i t  least the minimum concentration level specified for 
that agedt in that Part.'' 

We suggest that in paragraph (1) in line 2 tpe word "sucb" is deleted. . . .  , . I  

We  suggwt the . .  addition . of a new p q a e a p h  (4) as follows:- 

"(4) For the purposes of paragraph (2) of this &tick any plastic or sheet 
explosive *at becomes an explo8ive for the ptrrposes of this Convention 
by <&&on o h y  of the expiry of a number of ye- specified in Part 1 of 
thebAn'& to this Convention, and is theh an umnPrked ekplodve, shall be 
d+&d to be p m -  o l  the s t o h  oLunmarked exp&ivq of the State party 
c;o&&&*t, 
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INTERNATIONAL CONFERENCE ON ATR LAW 

(Montreal, 12 February - 1 March 1991) 

Comments by the United Kingdom 

ADDENDUM NO. 2 

PART 2: Description of detection agents and the manner and level of introduction 

The substances which a r e  detection agents for the  purposes of this Convention a re  those 
substances s e t  out in the  following Table. In each case, the  introduction of t he  
substance into an explosive shall be done in such a manner as t o  achieve homogenous 
distribution in the finished product. The minimum level of concentration of any 
detection agent in the finished product a t  the t ime of manufacture shall be  as  shown 
in the said Table. 

TABLE 

Name of detection agent Molecular Molecular Minimum concentration 
formula weight 

Ethylene glycoi dinitrate C+i4(N03)2 .. 152 0.2% by mass 

2, 3-Dimethyl-2, 3-dinitrobutane C6H1 2(N02)2 176 0.1% by mass 

para-Mononitrotoluene C7H7N02 1 37 0.5% by mass 

ortho-Mononitrotoluene C7H7N02 137 0.5% by mass 
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(Montreal, 12 February - 1 March 1991) 

COMMENTS OF G m  

In Article Y l l ,  pare  3 (snd 4 )  t h e  c u r r e n l  d ~ s f t  Convention 

provides o b j e c t i o n s  by 113 [XI or more S t a t e s  Parties 

w i t h  regord to a proposed amendment t o  the Annex. 

A r t i c l e  V 1 1  has b e e n  formu1,ated with t h e  o b j e u l i v e ' t o  

gain, as f a r  as  pn*aibla, a comprehensive application 

and common ecceptanca of t h e  Convention b y  Stetcs. This 

can be ochfnvad i f  t h e  o b j e c t i o n  raised b y  dhe single - 
S t a t e  prsvcnts entry into f o r c e  of  any amendment proposal. 

A r t i c f c  V I I ,  para  4 shall apply t n  t h a t  c a s e .  

O n l y  then will i t  b e  possible, con9iderirlg t h e  o v c ~ a l l  

objective, t h a t  a S t a t e  c a n n o t  be  bvund aqainst its wil l  
i n  this mcst  s e n s i t i v e  m e t t e r .  I f  tt1ei.e is n o  o t h e r  solution 

possible, t h e  Stete raising a b j e c t i o n s  would have t o  c a n c e l  

its adharanca to t h e  Convention. 

1 also h a v e  scrious r e s e r v e t i o r l s  ohnut pare 5 in A r t i c l e  

V I I ,  Anather  conference o f  a l l  S t a t e s  P a r t i . e s  must under  

n o  circumotnncan l e a d  to a situation w h e r e  several different 

c o n v e n t i o n s  w i t h  different parties a r t  developed and t a k e  

e f f e c t .  
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F u r t h e r m o r e ,  i t  s h o u l d  b e  rcviewea whetht?r t h n  180-dny 

pcriod specified In A r t i c l e  V I 1 ,  p a r a  3 ,  lo oufficient. 

An emcndmcnt to t h e  Aonex w i l l  h a v e  leyiolative cfrccts 

since t h e  facts o f  penal provisions depend on  thc s u b s t a n c e s  

elc. lisletl i n  thc Annex. A p e r i o d  o f  only 1RU days for 

t h c  implemcntation o f  an urnendmeti1 t o  t h c  Anncx b y  national 

lagislotion is t o o  s h o r t .  

Even i f  8 German ratification o f  the ConventIan a h n u l d  

contain an e u i h o r i x n k i o n  t o  issue a reguleLion C u  enfor -ce  

an nmendment t o  t h e  Annex, i n  p r n c t i c ~  thorc would not 

be sufficient t i m e  to do s o .  Thc p c r i o d  should t h e r e f o r e  

be  c x t e n d c d  i n  order t o  a v o i d  from t h c  s t a r t  u n n e c e s s a r y  

o b j e c t i o n s  f o r  t h i s  r e a s o n .  

I h e r e f o r e ,  a regulation s l i o u l d  b e  p r o v i d e d  f o r  s t u t i r t y  

that thc c n t r y  i n l o  forco may b e  prolonyed f u r  ~ i x  murlths 

f o r  S t a t e s  w h i c h  i n t e n d  t o  adopt  en trrnurldceriL b u l  h a v e  

to f u l f i l  c o n s t i L u t i o r i a 1  requi;enrnts t o  do s o .  

S u c h  e f o r n l u l a t  i o n  c o u l d  r ~ n s d  a s  followst 

" lh r :  p r r i n d  s h a l l  b e  prn1onqc.d f u r  art ;rcltJiLinrial p c r i o d  

u f  s i x  months vrtd t h e  d o t c  o f  r1 .11r~  ir lLu f o r c e  o l e  t h e  

nmt?ndmcnt p o r t p o n a d  a c c o r d i n g l y ,  i f ' ,  i n  e x c e p t i o n a l  c a s e s ,  

any S t e t c  P a r L y  b e f ' o r e  t h c  n x p i ~ i r ~ t ,  u f  t h e  p e r i o d  inrorma 

t h c  D e p u s i  L a r y  t h a t ,  e l l l iuuy l - I  i t  i r i t ~ 1 1 1 1 ~  11) a c c e p t  t h c  

p r o p o u a l ,  t h e  c o n s t i t u t i o r ~ ~ l  r e q u i r e m e n t s  f o r  such an 

acceptanct :  a r e  not y e t  f u l f i l l e d  i l l  i t . s  State." 
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INTERNATIONAL CONFERENCE ON AIR LAW 

(Montreal, 12 February - 1 March 1991) 

COMMENTS OF THE UNITED STATES 

,Pursuant to a July 25, 1990 request by ICAO Secretary 
General 8 .8 .  Sidhu, the following represents the observations 
and comments of the United States of America on the Draft 
Convention on the Marking of Plastic [and Sheet] Explosives for 
the Purpose of Detection. MEX Doc No.2. 

In recent years, the United States has strongly endor~ed 
international efforts to ensure that plastic and sheet 
explosives could be made detectable for pre-board screening at 
airports and other facilities. Throughout, the United States 
has believed that an international agreement on t h i s  subject 
ahould contain, at minimum: (I) a Legally binBing commitment of 
each State Party to require that all plastic or sheet 
enplosives developed, produced, or manufactured in its 
territory would be marked in accordance with the procedures and 
using the substances agreed upon and incorporated into an annex 
to the convention; and (2) the obligateon of  each State Party 
not to permit the import or export of unmarked plastic and 
sheet explosives. 

In thig context, the United States is pleased to express  
its strong support for the draft Convention produced by the 
Legal Committee. The United States firmly believes that this 
tmxt provi4es an excellent basis for the work of a diplomatic 
conference ,  proposed to t a k e  place from Februery 12 to March 1, 
1991. 

With particular regard to the scheduling of the diplomatic 
conference, t h e  United S t a t e s  no te s  that the ICAO Ad Hoe Group 
of Export6 is due to have its final session in November of this 
year, At that meeting, it is expectec3 that t h e  Group will 
reach agreement on the substance or substances to be listed in 
the Annex to the Convention. The United States is of the view 
t h a t  such agreement'will be en essential precondition to the 
work of the proposed diplomatic conference. 
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Article III(2) provides that the obligation of a State 
Party to prohibit and prevent effectively the movement of 
unmarked explosives into or out of its territory "shall not 
apply in respect of movements for purposes not inconsistent 
with the objective6 of this Convention, by military or police 
authorities of a State Party [for their own use]. . . , "  

During the Legal Committee Session, the United States 
delggation expressed its concern that the bracketed language, 
"for their own use," could unduly restrict appropriate 
transport of unmarked explosives that would be fully consistent 
with the purposes of the Convention, One obvious example would 
be the transport of unmarked explosives by one State Party for 
the use of enother country's military authorities, in the 
course of a military assistance program or in the exercise of 
collective security measures. 

Tho United States believes that the bracketed language can 
be deleted without undermining the effectiveness of the 
Convention in any way, as there will remain an explicit 
requirement that the movements of unmarked explosives by 
military or police authorities be "for purposes not 
inconsistent with the objectives of this Convention. . . . "  

As reflected in Paragraphs 3 : 8 5  - 3:87  of the Legal 
Committee's Report (Doc 9556-LC/187), Article IV, paragraph 2 
was the subject of lengthy discussion at the ICAO Legal 
Committee. In those discussions, some delegations believed 
that the destruction period for unmarked explosives ~ h o u l d  be 
much shorter. Others believed that the destruction period, 
particularly the fifteen year destruction requirement for 
military or police stocks, was not sufficiently long. 

t 

The United States believes that the language proposed by 
the Legal Committee represents an appropriate belance which 
eneuree the eventual destruction of all unmarked plastic 
explosives while avoiding unduly burdensome requirements on 
States Parties and their nationals. Unlike commerciel 
entities, which have commercial reasons for not holding large 
inventories of production imputs such as plastic explosives, 
military and police authorities typically stockpile plastic 



MEX Doc No. 9 

explosives for long perioas of time. A destruction period for 
military or police stocks of less than fifteen years would be 
costly fo r  many States and would serve little purpose, as 
States Parties are obliged under Article IV(1) to exercise 
strict and effective control over the possession and transfer 
of unmarked explosives 60 as to prevent their diversion or use 
for purposes inconsistent with the objectives of the 
Cowentlon. Accordingly, the United States would oppose a 
retiuct-on of the fifteen year destruction period. 

In contrast, a shorter Bestruction period for private 
stocks of unmarked plastic explosives is necessary to best 
protect against the improper diversion of such stocks. In 
recommending a three year destruction period for such stocks, 
the,legal Ccrnmittee properly protected this interest in a way 
that give8 businass entities a reasonable period to use or 
otherwise properly dispose of their inventories of unmarked 
plastic explosives. The United States strongly supports the 
balsnce struck by the Legal Committee. 

V I d  VII: AMENDING OF THE CONVWTION 

As recognized by the Legal Committee, one of the most 
difficult issues it faced was the development of appropriate 
procedures for amending the Convention's technical Annex, Doc 
9556-LC/187, paragraph 3:100, The challenge is to create a 
mechanism which is flexible enough to keep pace with advance6 
in technology yet sufficiently comprehensive to ensure that all 
S t a t e s  Parties at. all timed ere obliged to comply with a single 
set of technical requirements. As an essential purpose of the 
convention is to enable the detection of plastic and sheet 
explosives by virtue of the presence in them of a very limited 
numbor o f  chemical compounds listed in the technical Annex, 
amenaments to that Annex must apply automatically to all States 
Parties. 

Balancing against the need for a uniformly a p p l i e d  Annex is 
the general reluctance of States to be bound to specific 
obligations to which they have not explicitly consented. While 
States Parties will always have the right to denounce this 
Convention, the importance of having as many States as possible 
adhere to the Convention and to remain States Parties suggests 
the Beairability of an amendment process which is sensitive to 
States' concerns. 

The United States believes that Articles VI and VII strike 
an appropriate balance between these two interests. As it 
noted at the Legal Committee, however, Articles VI and VII fail 
to identify how a diplomatic conference would amend the annex, 
should a State Party or small number of States Parties continue 

. . 
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to object to an amendment undor paregraphs t h r l s  and four of 
Article VII. The problem is significant. It cannot, moreover, 
satisfactorily be resolved merely through recourse to ordinary 
principles of treaty l a w .  

Article 4 0 ( 4 )  of the Vienna Convention on the Law of 
Trastie~, which reflects customary international law on this 
point, provide6 that unless a multilateral treaty provides 
otherwise, en "amending agreement does not bind any State 
already a party to a treaty which does not become a party to 
the amending agreement." Thus, absent a specific provision to 
the contrary in thia Convention, the current text would not 
meet the objective of ensuring that a l l  S t a t e s  Parties have 
identical obligations under the technical Annex of the 
Convention. 

For this reason, the United S t a t e s  believes that the 
Convention should not be silent with respect to the procedures 
to be adopted by a diplomatic conference to amend the Annex. 
To assist the w 6 t k  of the ~ i p l o m e t i c  Conference, the United 
S t a t e s  has attached a position paper on this subject which 
contains draft languege that would appear a s  a new Article vI1, 
paragraph five, sub-paragrupiis a ,  b, and c .  The United S t a t e -  
believes that the procedure s e t  forth in that paper would 
ensure universal application of amendments to the Annex while 
fostering consensual decision making a t  a diplomatic 
conference. 

In keeping with ordinary practice, the Legal Cornittee l e f t  
the development of  the Convention's final clauses to the 
Diplomatic Conference. As noted in paragraph 3 : 5 6  o f  the Legal 
Committee Report, participants discussed provisions f o r  the 
entry i n t o  force of the Convention and "agreed that the 
Convention should require a high number of ratifications by 
S t a t e 6  (for instance 35) to ensure the efficiency of the 
convention on e large scale." A t  that time, the united States 
delegation suggested that, in light of the special obligations 
the convention imposes on States in which plastic explosives 
are produced, thm convention should not enter into force until 
a teasonablo number (perhaps five) of such producer s t a t e s  had 
ratified it. This requi rernent would a l s o  better ensure that 
marked plastic explosives are in production prior to the entry 
into force of the Convention. 



MEX Doc No. 9 

To describe this approach more fully an8 to assist the 
forthcoming diplomatic conference on this and other appropriate 
subjects for treatment in the final clauses, the United States 
has attached a second position paper that suggests language for 
final clauses to the Convention. The provisions are modeled in 
large part on Legal Committee Working Paper LC/27-WP/3-2 
p r e s e n t e d  by the Federal ~epublic of Germany. 

The Draft Technical Annex adopted a t  the June 18 - 23 
meeting of Cke Ad Hoc Group of Specialists includes bracketed 
language (F0;t I, paragreph b) on certain limited applications 
of plastic explosives that would not be subject to marking 
under the C* wention. This section was p l a c e d  in brackets 
after some members of t h e  Ad Hoc Group objected that the issue 
of exclusions was beyond the scope of the terms of reference of 
the Sp~cia1:sts. The United States believes this issue i s  one 
on which an opinion of the Specialists would be valuable, and 
that inclu~ion of certain excludablee is necessary to ensure 
acaeptance of the Convention by many of the States which 
produce plastic explosives, Regardless of the recommendation 
of the Ad Hoc Group, th+ Diplomatic Conference will address 
this issue. 

A provision for exclusion fram application of the 
Convention as set forth in paragraph (b), is necessary to allow 
for authorized research and development of new plastic 
explosives. As new explosives are developed, formulations will 
need to be tested extensively, with and without the marking 
agent(s) identified in this Convention. The United States 
believes that strict control provisions over the explosives and 
the materials involved would be eufficient to control them and 
prevent their unlawful use. 

The U.S. also supparta adopting bracketed language in 
paragraph (b) which would exclude plastic explosives which are 
incorporated into military devices such as ehells, projectiles, 
mineo and miesiles, care must be shown, however, to insure 
that this exception does not undermine the general 
effectiveness of the Marking Convention, 

Enclosures: 

U.S, Position Paper: Procedures for Amending the Annex of 
the Convention at a Diplomatic Conference. 

U.S. Position Paper: Final Clauses. 
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UNITED STATES POSITION PAPER: 
PROCEDURES FOR AMENDING THE ANNEX 

5 .  If the proposed amendment has not been adopted in 
accordance with paragraph 3 of this Article, the Council may 
convene a diplomatic conference of all States Parties. 

a ,  A conference convened pursuant to this Article shall 
have the capacity to amend the Annex if no fewer than 
one-half of the States Parties are in attendance. 

b. In taking decisions to amend the Annex at such a 
conference, the States Parties in attendance shall make 
every offort to reach agreement by consensus. If all such 
e f f o r t s  at consensus have been axhausted and no agreement 
reached, the conference may, as a last resort, nevertheless 
amend the Annex by a two-thirds majority vote  of the States 
Parties in attendance. 

c. Any amendment to the Annex adopted by such a diplomatic 
conErronce in a-ccordance with the preceding paragraph shall 
be binding on all States Partias and shall be communicated 
forthwith to the States Parties by the ICAO Council. 
Unless otherwise provided by the conference in its decision 
to amend the Annex, any such amendment to the Annex shall 
enter into force one year after its communication to S t a t e s  
Parties . 
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TIYITED S- POSITION PAPER: FINAL 

4. "Producer Statevq means any State Party to this convention 
in whose territory plast ic  explosives are produced. 

1. Thie Convention shall be open for signature by all States 
at the Headquarters of the International Civil Aviation 
Organization in Montreal. 

2. This Convention is subject to ratification, acceptance, or 
approval by the signatory States. 

3. After its entry into force, this Convention will be open 
f o r  secession by all States. 

4 .  Instruments of ratification, acceptance, approval or 
sccassion shall be Beposited with the International Civil 
Aviation Organization. In depositing its instrument of 
ratification, acceptance, approva l ,  or accession, each 
State shall g ive  notice whether or not it is a producer 
State. A t  any time thereafter, a State shall, by 
diplomatic note, inform the International Civil Aviation 
Organization of any change in its status with respect to 
whether it is a producerLStete. 

1. This Convention shall enter into force on the sixtieth day 
following the date of deposit of the thirty-fifth 
instrument of ratification, acceptance, or approval with 
the depositary, provided that no fewer then five such 
States have given notice pursuant to Article IX(4) that 
they are producer S t a t e s .  Should thirty-five instruments 
of ratification be deposited prior to the deposit of such 
instruments by five producer S t a t e s ,  this Convention shall 
enter into force on the sixtieth day following the date o f  
deposit of the fifth producer State's instrument of 
ratification, acceptance, or a p p r o v a l .  
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2 .  T h i s  C o n v e n t i o n  s k a ; i  e n t e r  into force with resi, z r  t o  e a c h  
,State ratifying, accepring, approving, or acceding t o  the 
Convention after the d a t e  on which the Convention shall 
have entered into force, on the thirtieth day a f t e r  the 
deposit by w c h  S t a t e  of  its instrument of  ratifica-:on, 
acceptance, approval, 3 r  a c c e s s i o n .  

The depositary sha l l  p r c ~ p k l y  notify a l l  signatories and S t a t e s  
Patties a £ :  

1. e a c h  signature 2 4  this  Convention: 

2 .  each deposit of an instrument of ratificatisn, acceptance, 
ap p r o v a l ,  3r accession, giving speci2l reference t? whether 
the S t a t e  has i d e n t i f i e d  i t s e l f  a s  a producer Stater 

3 .  any change in t h e  status of a S t e t e  Party a s  a producer 
S t a t e ;  

4 ,  t h e  entry into force of this Convention; 

5 .  t h e  e n t r y  into f o r c e  of any amendment to this Convention or 
its Annox; 

6 .  any denuzciation mad2 under Article XII; and 

7 .  any declaration made under Article XIII. 

1, Any State Party may denounce this Convention by written 
notification addressed to the president of the Council of 
the International Civil Aviation Organization. 

2. Denunciation shall take effect one year after the date  of 
receipt by the International Civil Aviation Organization of 
the notification of denunciation. 
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1. Any dispute between two or more Contracting States 
concerning t h e  interpretation or application of this 
Convention which cannot be settled through negotiation, 
shell, a t  t h e  request of one of them, be submitted to 
arbitration. If within six months from the date of the 
r e q u e s t  for arbitration the Parties are unable t o  agree on 
the organization o f  the arbitration, any one of those 
Patties may refer the dispute to t h e  International Court of 
Justice by request in conformity with the Statute of t h e  
Court .  

2 ,  Each State may at the time of signature or ratification, 
acceptance or agp~oval of  this Convention or accession 
thexeto, declare t h a t  it does not consider itself bound by 
the ptece9 ing  paragraph. The other Contracting State shall 
not be bound by t h e  preceding paragraph with respect to any 
Contracting State having made such a declaration, 

3 .  Any Contract ing S t a t e  having made a d e c l a r a t i o n  i n  
accordance with the preceding paragraph may at any time 
withdraw that declaration by notification to the 
International Civil Aviation Organization, 

X I V  

No reservations may be made to this Convention. 
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16/11/90 

INTERNATIONAL CONFERENCE ON AIR LAW 

(Montreal, 12 February - 1 March 1691) 

COMMENTS OF MALAYSIA 

2. We have' s t u d i e d  the Draft Convention and 
its  Amex cn *he Marking of Plastic (and Sheet) 
Explosives for the Purpose'of Detection and support 
the objective of rnarking such explosives for the 
purpose of detection to prevent unlawful a c t s .  

3. We believe that the Draft  onv vent ion' and 
its Annex are n o t  intended to extend coverage on 
the  usage of unmarked explosives for  defence and 
military purposes. It i s  within the contex t  of. 
defence and military usage of such explosives t h a t  
w e  would like' to submit o u r  comments as follows: 

(i) The high explosives referred to in the 
Draft Convention are commonly used i n  
various types  of military devices. They 
are used in either their pure forn or in 
ratio w i t h  another high explosive or 
plasticizer. When the  explosives are 
used in their pure 0 ,  the military 
devices are known to have a prolonged 
storage life. However, wf th the 
introduction of the detection agent or 
markings we are of the  opinion that 
storage l'ife or life span of the  devices 
would be shortened significantly. 

, i i )  Some of the chemicals suggestad for use 
as detection agent are known to  be 
hazardous to health and would require 
specialized or e x t r a  cautious han6:ing. 

(iii) The inclusion of the detection agents in 
the explosives would cause the explosives 
to become unstable, thus causing s toray,? 
problems. The . unstable condition ma, 
also cause adverse effects. 
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( i v )  P a r t  l ( b )  of t h e  d r a f t  Annex t o  the  
Convention excludes from inarking p l a s t i c  
explosives permanently incorpora ted  i n t o  
military devices i n  . t h e  country of 
manufactl~re of the  explosive.  Whereas, 
paragraph 2 of A r t i c l e  I V  of the d r a f t  
convention requ i res  a l l  m i l i t a r y  stocks 
of unmarked explosives t o  be disposed of 
wi th in  a per iod of I5  years .  The two 
provisions appear to be i n  c o n f l i c t .  

4. Therefore we would l i k e  to propose t h e  
f 01 lowing amendments t o  t h e  draf-t: Convention and 
dra f t  Annex for your considerat ion:  

( a )  Paragraph 2 of A r t i c l e  IV 
of the draf t  Convention 

Each Sta te  Par ty  t o  t h i s  Convention shal l  
take  t h e  necessary measures t o  p r o h i b i t  
and prevent e f f e c t i v e 1  y the  man\;£ acture  
i n  its t e r r i t o r y  of unmarked explos ives ,  
except ,  when unmarked explosives are  
author ized  for pe,manent i n c a r ~ o r a t i o n  
into m i l i t a r y  devices .  

1 Paragraph P a r t  1 ( b )  of the 
d r a f t  Annex t o  t he  Convention - 

P l a s t i c  explosives as referyed -to in (a )  
20 not include prope l l an t s  or e x p l o s i v e s  
which are under due a u t h o r i z a t i o n  
permanently incorporated i n t o  m i l i t a r y  
(ar commercial) devices  i n  the country of 

manufacture of the explosives or 
explos ives  t h a t  are rnanufac ture~ for 
export  t o  couq t r i e s  t h a t  Intear! t o  
incorpora te  the e x p l o s i v e s  into military 
(or commercial) devices.  
(Also. ..................................) 
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5. Malaysia would be represented at the 
International Conference on Air Law. (Montreal, 12 
February - 1 March 1991). Malaysia would, also l i k e  
ICAO t o  consider our nominees for the Explosive 
TechnAcal Commission. Our nominees whose d e t a i l s  
w i l l  be forwarded la ter  are experts who have had 
direct experience i n  matters relating. to research 
and detection of explosives. 
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16 /11  /9O 

INTERNATIONAL CONFERENCE ON A I R  LAW 
(CUII-.CQIUCCCCHCCIWCW.C)CCIUUC(LU~ 

( V o n t r e a l ,  12 February  - 1 March 1991) 

COMMEMTS OF SWITZERLAND -- I b P U Y  

I n  J u l y ,  t h e  Counci l  took t h e  d e c i s i o n  not  t o  d e f i n i t i v e l y  f i x  
February  1991 a s  t h e  d a t e  of t h e  planned Diplonat  i c  Conference .  T h i s  d e c i s i o n  
proved t o  be  a  w i s e  one. Unless  a  d e f i n i t i o n  b o t h  of t h e  e x p l o s i v e s  t o  be 
encompassed and of t h e  d e t e c t i o n  agent o r  agen t s  t o  be p r e s c r i b e d  i s  
unanimously adopted by t h e  A&Poc Group of S p e c i a l i s t s  a t  t h e i r  meet ing i n  
November, we propose  t h a t  t h e  Council postpone t h e  Diplomat ic  Conference t o  a  
l a t e r  d a t e ,  f o r  t h e  f o l l o w i n g  r e a s o n s .  

- It i s  o u r  u n d e r s t a n d i c g  t h a t  a Diplomat ic  Conference t o  be h e l d  
i n  February  1991 would excl~lcle any e x t e n s i o n  of t h e  Convention 
t o  e x p l o s i v e s  o t h e r  t h a n  p l a s t i c  o r  s h e e t  e x p l o s i v e s .  I n  f a c t ,  
a t  t h a t  s t a g e ,  t b e  e x t e v t  of t h e  e x p e r t s '  p r e p a r a t o r y  work would 
s c a r c e l y  a l low f o r  such an e x t e n s i o n .  

- According t o  t h e  p rocedure  f o r  t h e  approval  of d r a f t  conven t ions  
(Assembly R e s o l u t i o n  A 7 - 6 1 ,  t h e  opening d a t e  of t h e  Diplomat ic  
Conference  must be no t  l e s s  t h a n  s i x  non ths  a f t e r  t h e  d a t e  of 
t r a n s m i s s i o n  of t h e  d r a f t  t o  q t a t e s .  With t h e  work of t h e  A 2  
HZC Group of S p e c i a l i s t s  s t : ' l l  u n f i n i s h e d ,  t h i s  p r i n c i p l e  would 
n o t  be  r e s p e c t e d  i r  t h e  e s s e n t i a l  m a t t e r  of t h e  d e s c r i p t i o n  of 
t h e  a d d i t i v e  o r  a d d i t i v e s .  

- The i d e a  of p roceed ing  by s t a g e s  and deve lop ing  a t  a  l a t e r  d a t e  
a  second conven t ion  b roader  i n  scope t h a n  t h e  o r e  t o  be adopted 
i n  February ,  does  not  appear  t o  us  t o  be s a t i s f a c t o r y .  I t s  
implementat  i o n  would i n e v i t a b l v  l ead  t o  a  v a r i e t y  of  sys tems ,  
w i t h  t roublesome consequfnces .  Fur the rmore ,  i n  a l l  p r o b a b i l i t y ,  
i t  would d e l a y  t h e  r g t i f i c a t i o n  p r o c e s s  f o r  t h e  f i r s t  conven t ion  
from t h e  o u t s e t .  

Our p r o p o s a l  aiil-s t o  p reqcn t  ti:#. p l e n i p o t e n t i a r i e s  a t t e n d i n g  t h e  
Dip lomat ic  Conference wi1.h t h e  f e l  lo:,: ng c h o i c e s  : 

( 2  pages )  
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- E i t h e r  t h e  a d o p t i o n  of a  conven t ion  l i m i t e d  t o  p l a s t i c  o r  s h e e t  
e x p l o s i v e s  i n  accordance w i t h  t h e  I C A O  Assembly, S e c u r i t y  
Counci l  and UN Assembly r e s o l u t i o n s ;  

- O r  t h e  adopt i o n  of  a  convent i o n  which would be b roader  i n  scope 
and would t h e r e f o r e  be  a  more e f f e c t i v e  weapon a g a i n s t  
t e r r o r i s m .  

To e n a b l e  t h e  Diplomat ic  Conference t o  s e l e c t  one o r  t h e  o t h e r  of 
t h e s e  o p t i o n s ,  we b e l i e v e  t h a t  a d d i t i o n a l  work by t h e  A- Group w i l l  be 
r e q u i r e d .  I n  o u r  v iew,  t h e  Counci l  i s a u t h o r i z e d  t o  convene t h e  n e c e s s a r y  
mee t ings  f o r  t h a t  purpose .  F i n a l l y ,  we a r e  convinced t h a t  i n  t h e  long r u n ,  t h e  
proposed p rocedure  w i l l  no t  i n  any way h i n d e r  t h e  s t r u g g l e  a g a i n s t  t e r r o r i s m  
b u t  w i l l  i n  f a c t  e x p e d i t e  i t .  

U L e g _ a _ l _ C o m m i t  t e e ' s  d r a f t  conven t ion  

A t  t h i s  s t a g e  we s h a l l  c o n f i n e  o u r s e l v e s  t o  t h e  f o l l o w i n g  comments: 

- A r t i c l e  I: A s  may be s e e n  from o u r  comments i n  pa ragraph  1, we 
s t r o n g l y  f e e l  t h a t  t h e  development of a  conven t ion  b roader  i n  
scope t h a n  t h e  Legal  Committee's d r a f t  should  no t  y e t  be  
excluded a t  t h i s  st age. 

- A r t i c l e  111, paragraph  2: We favour  r e t e n t i o n  of t h e  words " f o r  
t h e i r  o~ use" shown i n  p a r e n t h e s e s .  

- A r t i c l e  I V :  We a r e  i n  f avour  of r e t a i n i n g  paragraph 2, b u t  w i t h  
some f l e x i b i l i t y  a s  r e g a r d s  t h e  t ime  limit t o  be e s t a b l i s h e d .  

- A r t i c l e  V I I :  Swi tze r l and  i s  among t h o s e  S t a t e s  which a r e  a b l e  
t o  a c c e p t  a  s o l u t i o n  p e r m i t t i n g  amendment of t h e  Annex by a  
q u a l i f i e d  m a j o r i t y  of S t a t e s  P a r t i e s  (second p a r e n t h e s i s  i n  
pa ragraph  3 ) .  I n  a d d i t i o n ,  we a r e  i n  f avour  of  d e l e t i n g  
pa ragraph  5. 

L a s t l y ,  we would l i k e  t o  emphasize t h a t  we f u l l y  suppor t  t h e  
d e c i s i o n  t o  omit any p e n a l  p r o v i s i o n s .  

3. S w i t z e r l a n d  p l a n s  t o  p a r t i c i p a t e  i n  t h e  Diplomat ic  Conference ,  
whether i t  i s  h e l d  i n  February  o r  l a t e r .  
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INTERNATIONAL CONFERENCE ON A I R  LAW 
/ 

(Montreal,  12 February - 1 March 1991) 

Comments of Chi le  

k . , a i :  No comments. It i s  f e l t  t h a t  t h e  Preamble provides t he  
h i s t o r i c a l  background and t h e  reasons underlying t h e  Convention. 

A&cle I: The d e f i n i t i o n s  c u r r e n t l y  show a  lack  of p rec i s ion  which 
might hinder  a d a z n  of t he  instrument prepared by the  Legal Committee, s i n c e  
t h e  Jnnex drawn up by t h e  expe r t s  allows f o r  t h e  poss ib l e  appearance of o t h e r  
types of explos ives  than those r e f e r r e d  t o ,  and the  same i s  t r u e  f o r  d e t e c t i o n  
agents .  It is  considered t h a t  t h e  d e f i n i t i o n s  i n  t h e  d r a f t  a r e  of a  
p rov i s iona l  na tu re  and t h a t  it w i l l  be poss ib l e  t o  improve them in  the  course 
of t he  niplomat i c  Conference. 

A r t i c l e  11: The A r t i c l e  e s s e n t i a l l y  imposes a fundamental 
u n d e r t a k i n g ~ n t e r n a t i o n a l  j u r i s d i c t i o n a l  l e v e l ,  t o  ensure t h a t  a l l  
explos ives  ~ contemplated i n  t h e  insirurnent a r e  marked. -The o b l i g a t  ion i s  
adn3i.nistrative in  n a t u r e ,  so t h a t  t he  requirement ope ra t e s  b a s i c a l l y  i n  t h e  
domain of poss ib l e  unlawful a c t i v i t i e s ,  and t h i s  i s  supported by Chile .  It i s  
considered unnecessary t o  adopt penal laws o r  t o  de f ine  unlawful behaviours i n  
t h i s  a r e a ,  t hus  c r e a t i n g  ca t egor i e s  of o f f ense  and r e s u l t i n g  i n  t he  
establ ishment  of penal sanc t ions .  

A :  No comments. 

A r t i c l e  I V :  Chi le  approves of t h e  f a c t  t h a t  paragraph 2 of A r t i c l e  
."r"wuLL"y 

I V  was l e f t  i n  square b racke t s ,  t o  allow f o r  more d e t a i l e d  study a t  t he  
Diplomatic Conference, i n  view of t h e  p rov i s iona l  na tu re  of t h e  cur ren t  
gu ide l ines  proposed by t h e  t e c h n i c a l  exper t s .  

A r t i c l e  V:  It i s  important t h a t  t h e  Technical Commission be c rea ted  
by t h e  ~onv=self  and t h a t  appointments t o  i t  be made by the  Council. 

A r t i c l e s  V I  and V I I :  No comments. 

A r t i c l e s  I11 and I V  r e q u i r e  t h e  adoption by S t a t e s  of r egu la t ions  t o  
fo rb id  o r  prevent t h e  movement i n t o  o r  out of t h e i r  t e r r i t o r y  of unmarked 
explos ives  and t o  exe rc i se  con t ro l  over the  possession and t r a n s f e r ,  p r i o r  t o  
t h e  coming i n t o  fo rce  of t h e  Convent ion ,  of such explosives which may be 
located i n  t h e i r  t e r r i t o r y ,  a s  wel l  as  over t h e  d e s t r u c t i o n  of such explos ives .  
These r egu la t ions  w i l l  have an admin i s t r a t i ve  cha rac t e r  i n  some r e spec t s  and 
w i l l  involve l ega l  proceedings as regards  the  requirement t o  des t roy  the  
r e s idue  of t h e  explos ives  r e f e r r e d  t o  under t h e  condi t ions  e s t a b l i s h e d ,  by 
which property r i g h t s  a r e  a f f ec t ed .  
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A=: In view of  the fac t  that it w i l l  be supplemented next 
November, no comments are proposed with regard t o  the Annex. 

Notwithstanding the  foregoing considerations,  the Government of 
Chile reserves the r ight  t o  make further comments during the Diplomatic 
Conference. 
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COMMENTS ON DRAFT CONVENTION ON THE MARKING OF 
PLASTIC (AND SHEET) EXPLOSIVES FOR THE PURPOSE OF 
DETECTION WITH ANNEX 

(Presented by Finland, Iceland, Norway and Sweden) 

General 

At present, the Convention includes oniy plastic 
(and sheet) explosives. We do not consider this to 
be the right time to include all explosives in the 
"nvention. We, therefore, for the moment, support a 
limitation to plastic explosives. We however wish 
already at this time to draw the attention to this 
problem and to suggest that ICAO at a later stage 
continue the work on the Convention to include all 
kinds of explosives that may be dangerous to civil 
aviation. 

Comments 

We propose that "[and sheet]I1 shall be deleted t7- 
all relevant places in the document. 

The reason for deleting "sheet1' is that it only 
describes the shape of the explosives, which is not 
relevant in this Convention. 

We also suggest that uplastic" shall be deleted at 
all relevant places in the Convention. The reason 
for this can be found above under llGeneralll. We 
think that in the future it is reasonable to extend 
the Convention to include all explosives as 
mentioned above and that this can be done by 
changing the definition in the Annex, see Article I 
paragraph 1. For t l ~ :  moment we accept the limitation 
given in the An1)e.c to plastic explosives. 

Article 111 

In article I11 paragraph 2 we propose that "[for 
their own use]I1 be deleted. The reason is that 
police authorities have tc take care of explosives 
which are cog. illegally used. 
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In article I11 paragraph 2 we also suggest a small 
editorial. change. The last words should read.... 
with Article IV paragraph 1. 

Article IV 

Article IV paragraph 2 deals with the problem of 
unmarked explosives. The period of 3 years for 
I1civil  explosive^^^ is acceptable. We suggest, 
therefore, that the brackets be deleted. 

A period of 15 years for "military  explosive^^^ 
could, on the other hand, cause many problems. We 
believe that a strict time-limit for the destruction 
of unmarked explosives could involve problems of a 
technical, economic, and ecological nature, as well 
as certain safety hazards. And due to these reasons 
we also believe that it will be difficult to obtain 
a broad acceptance of the Convention, if such a 
strict limit were to be laid down in the Convention. 
We are, on the other hand, very much aware of the 
importance of progress in this vital matter. 

One solution could be to express the spirit and 
intention of the convention as follows......or 
otherwise disposed of as soon as possible and 
preferably within a 
of such stocks held 
authorities of that 
safety, economical, 
siderations. 

period of (15) years in respect 
by military or police 
State, taking due account of 
ecological and technical con- 

We also suggest that after the word llconsumedll on 
line 3 the word llmarkedll should be added. 

Article IV paragraph 3 should form an article of its 
own. 

Article V 

In article V paragraph 2, we suggest to add the word 
lldocumentedll after I1havingw in order to get a highly 
qualified group. 
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Article VI 

In Article VI paragraph 3, we suggest to delete the 
last sentence. We think that these questions are of 
such great importance that the Commission must try 
very hard to reach recommendations by consensus. We 
would also like to see a sentence added to the 
paragraph 1 as follows: 'IFor this purpose it may 
request, trough the Council, information from States 
Parties to this Convention." 

Article VII 

In ~rticle VII we suggest to delete all brackets. 

Annex 

At present we do not wish to go into details of the 
Annex or make comments on it as thi's part of the 
document will be revised at the ad hoc-mebting in 
November. 
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INTERNATIONAL CONFERENCE ON AIR LAW 

(Montreal, 12 February - 1 March 1991) 

COMMENTS OF CZECHOSLOVAKIA 

The following comments are made with respect to the Draft Annex of the 
Convention: 

1. In the first paragraph of Part 1 b) the use of the expression "permanently" 
deserves further consideration since it is not unequivocal and calls for a 
practically unrealistic compliance with a condition without limitation in 
time. It would appear more suitable to delete this expression. 

2. In Part 1 b) in the first paragraph the last sentence (in brackets) should 
be maintained. 

3. Add a new third paragraph to Part 1 b) as follows: 

"In case that the plastic explosives are taken out from the products 
mentioned in both paragraphs of Part 1 b), these explosives shall not be used 
for other purpose without subsequent marking." 



THIS PAGE INTENTIONALLY LEFT BLANK 



MEX Doc No. 15 
23/11/90 

INTERNATIONAL CONFERENCE ON AIR LAW 

(Montreal ,  1 2  February - 1 March 1991) 

COMMENTS OF IFALPA 

Draft Convention on the Markins of Plast ic  (and Sheet) m l o s i v e s  
for  the Purpose of Detection/Intemational Conference on Air Law, 

Montreal, 12 F e b m  - 1 March 1991 

IFALPA has closely followed the developnents on the above-mentioned i t e m  during 
the meeting of the  -1 S u b - C d t t e e  in January 1990 and thereafter a t  the 
27th Session of the -1 Currunittee; on both m i o n s  this Federation 
expressed its concen? a t  the  direction in - i . c h  ICAO appeared t o  be moving. 

This concern w a s  related t o  the wish of the Carmnirtee not t o  include in the 
draft instrument the  Venal  provision^^^ as originally prcposed by the 
Rapporteur M r .  A. W. G. ICean (United Kingdom) and thus not t o  create an 
llinternational offencell in the sense that States would be obliged t o  make 
punishable by adequate penalties any unlawful conduct in violation of the  laws 
and regulations relating t o  the  requirement t h a t  all specified explosives must 
be marked by an additive t o  f a c i l i b t e  t he i r  detection. 

Instead, the  ICAO Legdl Cormni t tee  adopted, in its Draft Text of the proposed 
new instrument, rather we* k ~ g ~ a g e  t o  the effect  t ha t  each State shall (take 
such measures as my be necessary to) prohibit the  manufacture i n  its ter r i to ry  
of unmrked explosives. The aqtments for  t k i s  rather res t r ic ted approach t o  
this matter ,  as cutli-led in the report of the I C X  L e g d l  Ccmrrlittee, are, in the 
view of th is  Federation, not altcgether convinciq.  

Indeed, it would appear to IFALPA tha t  the S ~ : - . ~ a i n n i t t e e  has not been inspired 
by the s p i r i t  of international cmpera t ion  ad p i t i d  gocd-will, not t o  
mention the general f e d i x j s  of sa2ness and indi~,  .,tion, which prevailed in the 
world carmmurity after the destruction ~i i! 1% ir - '7  over Lockerbie on 21 
December 1988. Furthermore, these stmrq s ; t  ire-~ts were reflected a t  length in 
the resolution 44/29 adcpted by the iJrited &ti. s in rkcmixr 1989 i? which 
ICAO w a s  q e d  to intemcify its wcrk on dt-.L i s  :I, an ir,ternational regime for  
the marking of p l a s ~ i c  or  sheet  expL3civ~i: ;mx i2.e ~u~~rnses  of detection". 
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Moreover, IFAWA firmly agrees that the lawful sphere of activities of 
explosive manufacturing States should not be the taryet of the present 
Instrument and thus believes that a provision along the above lines would allow 
States both the discretion to establish their own criteria of lawfulness and 
the freedom to regulate the legal environment for unmarked explosives in their 
territory. 

With regard to the suggestion that the inclusion of such penal provisions in 
the proposed Convention might diminish the chances of it entering into force at 
an early date, it should perhaps be recalled that the 1971 Montreal Convention 
on Sabotage was the result of extremely long deliberations and that some States 
initially found it difficult to accept the compromises reached at the Air Law 
Conference of that year. As time progressed, however, the 1971 Montreal 
Convention gained rapid recognition and follming its almost universal adoption 
its penal provisions have now been incoxprated into the national legislations 
of many ICAO States. In this connection, IFALPA believes that, in the field of 
unmarked explosives, IC40 should take the difficult road to an effective system 
and not be satisfied with an easy but less effective solution. 

In conclusion, therefore, IFALPA respectfully but strongly requests the 
forthcoming International Conference on Air Law to reconsider the position 
adopted by the 27th Session of the ICAO Legal Conunittee and to live up to the 
expctations of the airline pilots of the world 'm their endeavours to prevent 
another aviation trag* caused by urmrarked explosives. 
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(Montreal., 12 February - 1 March 1991) 

COMMENTS OF MAURITIUS 

2 Our comments cn the draft Convention and Annex, attached 
to your abovementioned letter, are as follows : 

Title and Definition of Explosives 
(and sheet) 

Since this is a purely technical matter we would wish to 
reserve our pjsition on this question until we have had 
an opportunity to consider the conclusioris of the Ad Hoc 
Group of Speciallscs on the Detection of Explosives 
which is to meet froi i* 26 to 30 November 1990. 

Article 3 Parag,raph 2 ."- 
(for their own' ~ j s e ;  

Since this paragraph is already m d e  subject to "the 
objectives of convent id*^" we would not insist on the 
inclusion of the bracketed words. 

Article 4 Parsgraph 2 -- 
This paragraph only refers to existing stocks of 
unmarked rxplosivds and, in the light of States 
obligation to exercise strict and effective control over 
them, we wou1.d nit iitsist nn the obligation to destroy 
save, perhaps, in respect of sto-ks not held by military 
or police authorities. 

Agreed. 

Article 7 Paragre~h 3 
90 days) and (180  daysj 

Agreed. 
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Article 7 Paraera~h 3 & 4 

Taking account of the sovereignty of States and in order 
to promote the universality of a unified system, we 
would recommend that the objection of only one State 
should be sufficient to block the deeming provision and 
cause the reference of any proposed amendment to the 
Commission. 

Article 7 Paragraph 5 

For reasons set out above we consider that the convening 
of a Diplomatic Conference in these circumstancas would 
be an ineffective and expensive way to secure 
confirmation of a State's objection to a proposed 
amendment. 
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(Mont rea l ,  12 February - 1 March 1991) 

COMMENTS OF CANADA 

There is every reason to be pleased with the considerable progress 
made, at the 27th session of the Legal Committee, towards the 
developmant of a draft Convention on the Marking of Plastic (and 
Sheet) EPplosives for the Purpose of Detection, 

The ~ipLbm~tic Conference could make further progress and re- 
consider and possibly improve the draft text in several ways. 

As far as the scone of the new instrument is concerned, one 
consideration is the fact that the project represents a 

which may not be repeated shortly, to establish 
regime for the protection of civil aviation, 

transpor%ation generally, and the world at large, from the danger 
presented by explosives placed on board of aircraft and elsewhere. 
At this stage the main threat consists of plastic explosives, and 
Canada 'shppoxts the view that the initial application of the 
conventidn should be strictly limited to these explosives only. 
As confibed by specialists, however, other types of dangerous 
explosivBs can be used, particularly if measures taken to control 
plastic dxplosives should prove effective. Even before the entry 

of the instrunrent currently being developed, a pressing 
be identified and might be universally supported, for 

widening 'me scope of the international regime now being developed. 
For thesd reasons, it is strongly recommended that the potential 
scope of the new instrument not be restricted at the outset, so 
that the'instrument could be expanded at a later date to cover not 
only "pldstic (sheet)" explosives, but any other explosives which, 

eful consideration by states, may be specified in the 
Annex. 
af =% implement this suggestion, the title and the prearnbular 
and other clauses should be amended to refer to explosives in 
general, While the Annex would be restricted initially to plastic 
(or sheet) explosives. This proposal could be ;tccommodated without 
jeopardiding the stability of the Convention, provided strict Annex 
amending procedures were retained. 

Secondly, in conformity w i t p l  the views expressed in the Ad Hoc 
Group of !Expert.s, there shaald be .exem~tions from the application 
of propo'ed Articles,fX and IT1 for the full range of sealed 
devices ? propell.ants or explosives perman4:n'ly incorporated into 
military br commercial devices) as well as "or. explosives produced 
during a auly authori:,ed resenr -h  and developmi?nt process (even if 
not necesar i lv  in I 4 s m a l l n  or Nlimitedw quantities). The 
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explosivbs thus exempted should be subject to strict and effective 
controls, along the lines of the proposed provisions of Article IV, 
paragrap@ 1. It may be necessary in this context to consider 
whether huthority for exemptions which the draft Annex provides 
for, neeas to be somehow established in the Convention proper. 

With respect to Article IV, paragraph 2, the removal of br.ackets 
is recommended, without, at this stage, making proposals as to the 
specific time periods, The reference to stocks of  unmarked 
explosivis %onsumed, destroyed or otherwise disposed of@' does not 
cover thy possibility of subsequent @"markingw of explosives.  his 
text shopld refer to explosives %narked, consumed, destroyed or 
rendered unusable as explosivesn. 

The performance of the duties of the Ex~losives Technical 
, as described in the Legal Committee Draft is likely to 

require he Commission to seek the views of the Contracting States v 
as to any relevant information on technical developments relating 
to the manufacture, marking and detection of explosives. The 
cons~ltarion process would have to be elaborated upon either in the 
instrumeat itself, or in a resolution adopted hy the Diplomatic 
Conferen6e. This would enhance the role of the Commission as an 
effectiv4 focal point for an exchange of information and 
multilat$ral cooperation. The Diplomatic Conference should make 
this clear.  ina ally, given the period of time which may elapse 
before tse new instrument enters into force, it is proposed that 
the Diplbmatic Conference invite the ICAO Council to keep in 
existence the  current ~d HOC G ~ O U D  of S~ecialists with a mandate 
not only to examine new developments in the field but also to 
provide dssistance to states in the process of ratifications. The 
Group of Specialists could in this way contribute to the early 
entry inSo force of the instrument. 
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COMMENTS OF THE PEOPLE 'S DEMOCRATIC REPUBLIC OF ALGERIA 

CONVENTION ON THE MARKING OF PLASTIC AND SHEET EXPLOSIVES 
FOR THE PURPOSE OF DETECTION 

THE STATES PARTIES TO THIS CONVENTION, 

CONSCIOUS of  t h e  i m p l i c a t i o n s  of un lawfu l  a c t s  d i r e c t e d  a g a i n s t  i n t e r n a t i o n a l  
c  i v i l  a v i a t  ion ;  

CONCERNED t h a t  ~ l a s t i c  and s h e e t  e x p l o s i v e s  can be used wi th  l i t t l e  r i s k  of 
d e t e c t i o n  f o r  u n l a w f u l  a c t s  i n c l u d i n g ,  i n t e r  a l i a ,  a c t s  o f  u n l a w f u l  
i n t e r f e r e n c e  w i t h  c i v i l  a v i a t i o n ;  

RECALLING United Na t ions  S e c u r i t y  Counc i l  R e s o l u t i o n  635 of  14 June  1989, and 
United Nat ions  Genera l  Assembly R e s o l u t i o n  44/29 of  4  December 1989 u r g i n g  t h e  
I n t e r n a t i o n a l  C i v i l  A v i a t i o n  O r g a n i z a t i o n  t o  i n t e n s i f y  i t s  work on d e v i s i n g  an 
i n t e r n a t i o n a l  regime f o r  t h e  marking of p l a s t i c  and s h e e t  e x p l o s i v e s  f o r  t h e  
purpose  of d e t e c t  i o n ;  

RECALLING R e s o l u t i o n  A27-8 adopted unanimously by t h e  27th  S e s s i o n  of  t h e  
Assembly o f  t h e  I n t e r n a t i o n a l  C j v i l  A v i a t i o n  O r g a n i z a t i o n  which endorsed wi th  
t h e  h i g h e s t  and o v e r r i d i n g  p r i o r i t y  t h e  p r e p a r a t i o n  of  a  new i n t e r n a t i o n a l  
ins t rument  r e g a r d i n g  t h e  markis g of p l a s t i c  and s h e e t  e x p l o s i v e s  f o r  d e t e c t  Ion;  

CONSIDERING t h a t  t h e  marking of such e x p l o s i v e s  f o r  t h e  purpose  of d e t e c t i o n  
would c o n t r i b u t e  s i g n i f i c a n t l y  t o  t h e  p r e v e n t i o n  of such un lawfu l  a c t s ;  

RECOGNIZING t h a t  f o r  t h e  purpose  of  d e t e r r i n g  such a c t s  t h e r e  i s  an u r g e n t  need 
f o r  an  i n t e r n a t i o n a l  ins t rument  o b l i g i n g  S t a t e s  t o  adopt  a p p r o p r i a t e  measures 
t o  e n s u r e  t h a t  p l a s t i c  and s h e e t  e x p l o s i v e s  a r e  d u l y  marked, 

HAVE AGREED AS FOLLOWS: 

ARTICLE I 

For t h e  purposes  of t h i s  Convent ion : 

1. "Explosives" mean p l a s t i c  and s h e e t  e x p l o s i v e s  a s  d e s c r i b e d  i n  t h e  Annex t o  
t h i s  Convent ion .  

2 .  "Detect ion agen t"  means a  s u b s t a n c e  a s  d e s c r i b e d  i n  t h e  Annex t o  t h i s  
Convention which i s  in t roduced  i n t o  an e x p l o s i v e  t o  r e n d e r  it d e t e c t a b l e .  

3 .  "Mark" means t o  i n t r o d u c e  i n t o  an e x p l o s i v e  a  d e t e c t i o n  agen t  i n  accordance 
w i t h  t h e  Annex t o  t h i s  Convent ion.  
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ARTICLE I1 

Each S t a t e  P a r t y  t o  t h i s  Convention s h a l l  t ake  t h e  necessary measures t o  
c o n t r o l  e f f e c t i v e l y  t h e   facta are and use i n  i t s  t e r r i t o r y  of unmarked 
exp l o  s i v e s  . 

1. Each S t a t e  P a r t y  s h a l l  t ake  t h e  necessary  measures t o  p r o h i b i t  and prevent  
e f f e c t i v e l y  t h e  movement i n t o  o r  out  of i t s  t e r r i t o r y  of unmarked explos ives .  

2. The preceding paragraph s h a l l  no t  apply i n  r e spec t  of movements f o r  
purposes n o t  i n c o n s i s t e n t  wi th  t h e  ob j ec t ives  of t h i s  Convention, by m i l i t a r y  
o r  p o l i c e  a u t h o r i t i e s  of  a  S t a t e  P a r t y  f o r  t h e i r  own use ,  of unmarked 
exp los ives  under i t s  c o n t r o l  i n  accordance with A r t i c l e  I V .  

ARTICLE I V  

Each S t a t e  P a r t y  s h a l l  t ake  t h e  necessary  measures t o  e x e r c i s e  s t r i c t  and 
e f f e c t i v e  c o n t r o l  over  t h e  possess ion  and t r a n s f e r  of possess ion  of such 
unmarked explos ives  which have been manufactured i n  o r  brought i n t o  i t s  
t e r r i t o r y  p r i o r  t o  t h e  e n t r y  i n t o  f o r c e  of t h i s  Convention i n  respec t  of t h a t  
S t a t e ,  s o  a s  t o  prevent  t h e i r  d ive r s ion  o r  use f o r  purposes i ncons i s t en t  with 
t h e  o b j e c t i v e s  of t h i s  Convention. 

ARTICLE V 

1. There is  e s t ab l i shed  by t h i s  Convent ion an Explosives Technical  Commission 
( h e r e i n a f t e r  r e f e r r e d  t o  a s  "the Commission1') cons i s t i ng  of f i f t e e n  members 
appointed by t h e  Council  of  t h e  I n t e r n a t i o n a l  C i v i l  Avia t ion  Organiza t ion  
( h e r e i n a f t e r  r e f e r r e d  t o  a s  "the Council") from among persons nominated by 
S t a t e s  Members of t h i s  Convent ion. 

2. The members of t h e  Commission s h a l l  be expe r t s  having d i r e c t  and 
s u b s t a n t i a l  experience i n  ma t t e r s  r e l a t i n g  t o  t he  manufacture or  de t ec t i on  o f ,  
o r  r e sea rch  i n ,  explos ives .  

3 .  Members of t h e  Commission s h a l l  se rve  f o r  a  per iod of t h r e e  years and s h a l l  
be e l i g i b l e  f o r  re-appointment . 
4. The Commission s h a l l  normally hold an annual s e s s ion  a t  t h e  Headquarters of 
t h e  I n t e r n a t i o n a l  C i v i l  Avia t ion  Organizat ion.  Addi t iona l  sess ions  may be 
he ld ,  i f  necessary .  
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ARTICLE V I  

1. The Commission s h a l l  e v a l u a t e  t e c h n i c a l  developments r e l a t i n g  t o  t h e  
manufac tu re ,  marking and d e t e c t i o n  of e x p l o s i v e s .  

2 .  The Commission, th rough  t h e  C o u n c i l ,  s h a l l  r e p o r t  i t s  f i n d i n g s  t o  t h e  
S t a t e s  P a r t i e s  and I n t e r n a t i o n a l  O r g a n i z a t i o n s  concerned.  

3 .  Whenever n e c e s s a r y ,  t h e  Commission s h a l l  make recommendations t o  t h e  
Counc i l  on amendments t o  t h e  Annex t o  t h e  Convention.  The Commission s h a l l  
endeavour t o  t a k e  i t s  d e c i s i o n s  on such  recommendations by consensus .  I n  t h e  
absence of  consensus  t h e  Commission s h a l l  t a k e  such d e c i s i o n s  by a two- th i rds  
m a j o r i t y  v o t e  of i t s  members. 

4. The Counc i l  may, on t h e  recommendation of t h e  Commission, propose  t o  S t a t e s  
P a r t i e s  amendments t o  t h e  Annex t o  t h i s  Convention.  

ARTICLE V I I  

1. Any S t a t e  P a r t y  may, w i t h i n  90 days  from t h e  d a t e  o f  n o t i f i c a t i o n  o f  a  
proposed amendment t o  t h e  Annex t o  t h i s  Convent ion,  t r a n s m i t  t o  t h e  Counc i l  i t s  
comments. The Counc i l  s h a l l  communicate t h e s e  comments t o  t h e  Commission a s  
soon a s  p o s s i b l e  f o r  i t s  c o n s i d e r a t i o n .  The Counc i l  s h a l l  i n v i t e  any S t a t e  
P a r t y  which comments on o r  o b j e c t s  t o  t h e  proposed amendment t o  c o n s u l t  t h e  
Commission. 

2 .  The Commission s h a l l  c o n s i d e r  t h e  views of S t a t e s  P a r t i e s  made p u r s u a n t  t o  
t h e  p reced ing  pa ragraph  ancf r e p o r t  t o  t h e  Counc i l .  The C o u n c i l ,  a f t e r  
c o n s i d e r a t i o n  o f  t h e  Commisr,ion's r e p o r t ,  may propose  t h e  amendment t o  a l l  
S t a t e s  P a r t i e s  f o r  adopt i o n .  

3 .  Whenever n e c e s s a r y ,  t h e  Commission s h a l l  make recommendations t o  t h e  
Counc i l  on amendments t o  t h e  Annex t o  t h e  Convent ion .  I f  a  proposed amendment 
has  n o t  been o b j e c t e d  t o  by any S t a t e  P a r t y  by means of  w r i t t e n  n o t i f i c a t i o n  t o  
t h e  Counc i l  w i t h i n  90 d a y s ,  it  s h a l l  be deemed t o  have been adop ted ,  and s h a l l  
e n t e r  i n t o  f o r c e  180 days t h e r e a f t e r  o r  a f t e r  such o t h e r  p e r i o d  a s  s p e c i f i e d  i n  
t h e  proposed amendment. 

4. I f  any S t a t e  P a r t y  has o b j e c t e d  t o  t h e  proposed amendment, t h e  Counc i l  
s h a l l  r e f e r  it t o  t h e  Commission f o r  f u r t h e r  c o n s i d e r a t i o n .  

5. I f  t h e  proposed amendment has no t  been adopted in  accordance w i t h  
pa ragraph  3 o f  t h i s  A r t i c l e ,  t h e  Counci l  may convene a  confe rence  of a l l  S t a t e s  
P a r t i e s  . 

ARTICLE V I I I  

S t a t e s  P a r t i e s  s h a l l  p e r i o d i c a l l y  inform t h e  Counc i l  of  measures they  have 
t a k e n  t o  implement t h e  p r o v i s i o n s  of t h i s  Convention.  The Counci l  s h a l l  
communicate such in fo rmat  ion t o  a l l  S t a t e s  P a r t i e s .  
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INTERNATIONAL CONF~RENCE ON AIR LAW 

(Montreal, 12 February - 1 March 1991) 

MEX Doc No. 19 
14/12/90 

COMMENTS OF ITALY 

Article 11: Add the following phrase to the word "manufacture": 

11 even with recovery materials". 

Ann ex : Replace in Part 1, paragraph a), sub-paragraph 1, the words "are 
formulated with one or more high explosive substances" by "have, 
as their main explosive components, one or more high explosive 
substances" . 

(1 page) 
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INTERNATIONAL CONFERENCE ON AIR LAW 

(Montreal, 12 February - 1 March 1991) 

COMMENTS OF AUSTRALIA 

From the aviation security perspective, the promulgation 
of a legal instrument for the marking o f  explosives would 
be a positive step in efforts to counter terrorist acts 
against civil aviation. The drafting and adoption of 
such an instrument is therefore strongly supported by 
Australia, Australials comments on the draft convention 
and Annex are provide below. 

It is considered that the scope o f  the convention is 
adequate in encompassing plastic and sheet sxploeives. 
While we would see no difficulty in havin other 
explosives made more detectable by a mark f ng system, we 
would not wish to see extension of the Convention 
jeopardise its acceptance. I t  i a  essential to have the 
Convention accepted by producing Statea without delay 

2. Inclusion of the reference to sheet explosives in the 
second and sixth paragraphs of the Preamble (and 
elsewhere in the text of the draft Convention) hae the 
advantage that it shows clearly t h a t  the Convention is  a 
response to the resolutions referred to in the t h i r d  and 
fourth paragraphs. nowever, eheet explosives are only 
one form of plastic explosives and it would be quite 
suff ic ient  i f  they were mentioned only in the Annex, with 
the Convention using only the generic expression, 
However, the'issue i s  not one over which the settling of 
the draft Convention should be delayed. 

3. The sixth paragraph refers to "such acts" while the 
fifth refers to "such unlawful acte1' ,  I t  would be a 
l i t t l e  clearer i f  the  sixth paragraph used the same 
expression a6 t h e  fifth. 
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TICLE 

4. It appears that the function of the passage "in, 
accordance with the Annex to this Conventionu in the 
definition of the word "markM is t o  qualify the word 

. However, because of its placeme_nt, it can 
be taken to qualify the word "agentv1, The definition 
would be clearer i f  the passage were moved to immediately 
after "introduce". 

ARTICLE I11 

5 .  It would be desirable for the words in aquare bracket. 
in the aecond paragraph to be retained so  as to restrict 
the exceptions to the applicafion ol! the Convention. 

6.   he expreasion "the objectives 02 this Convention" 
appear8 in the second paragraph (and in tho first 
paragraph of ~rticle IV). It is not clear what these 
objectives are, although preeumably they may be inferred 
from t h e  Preamble. 

7. In view of the threat posed to civil aviation from 
explosive devices, we would urge the speediest possible 
destruction o f  all existing stocks of unmarked explosives 
as galled for under Article TV 

8. Retention of the second paragraph is supported because 
of the example which the government o f  a S t a t e  Party 
should be setting its people in these natters and because 
unmarked explosives may always be stolen, however strict 
the  exercise of control over them. The impoeition of a 
relatively short period in which  stock^ held by persons 
other than military or police authorities are to be 
disposed of is supported because the risk of theft by 
terrorists or their suppliers is likely to be reater. 
We interpret the paragraph as not preventing m 7 litary or 
police authorities from purchasing stocks of unmarked 
explosives from other people in the country who are 
dieposing of them in accordance with the paragraph. 

9 .  The establishment of an Explosives Technical 
Conunissioh, t h e  member6 of whom are to be appointed by 
the council of ICAO, is supported. we consider that this 
is an essential means of ensuring that the Convention is 
able  to provide effective ecope for future developments 
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in explosives technology and detection agents. The 
wording " experts having direct and eubstantial 
experience in matters relating to t h e  manufacture or 
detection of, or research in, expl~sives.~ would appear 
to ensure that t h e  ETC has an appropriate level of 
expertise available to it, without diminirhing its 
effectiveness.. 

lo., It is not clear what are 'Ithe International 
Organizations concernedtt referred to in the second 
paragraph. We assume that, for example, the 
International Maritime organization is included. 

11. The procedure for inviting comment by States Parties 
on draft amendments to the Annex could be eeen a8 
~nnecessarily restrictive. Since t h e  Commission can only 
make recommendations for draft amendments to the Council 
by consensus or on a two-thirds majority vote, it could 
be argued that the Council ohould have an obligation, as 
opposed to a discretion, to propose those draft 
amendments to States Partiee for comment. 

12, This Article raiees the most difficult problem in the 
whole Convention, namely, how to provide for self-  
executing amendments of the.Annex in the light of new 
technology without either provoking denunciation of the 
convention by States parties which are opposed to the 
amendments, or allowing a small number of States Parties 
to hold up the adoption of appropriate amendments. 

13. In our view, it would defeat the whole purpose of the 
provision for self-executing amendments if it could be 
frustrated by one State Party, as one of the alternative 
t e x t s  in paragraph 3 provides, Ideally, it would be more 
appropriate if the number of objecting State6 referred to 
in paragraph 3 was a proportion of the States parties at 
the particular time since the number of States Parties 
which will be parties at the time an amendment is 
proposed is unknown and may vary widely when different 
amendments are proposed. However, if there were 
difficulties in having paragraph 3 amended eo that a 
proportion of staces Parties, rather than a fixed number, 
were specified, we would favour raising the threshold to, 
say, 5 or 10 State Parties, Depending on the number of 
States that must accede to the Convention before it i a  to 
enter into force, such a number ~ % y  represent a large 
number of States Parties when the convention first enters 
into f o r c e .  
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14. Paragraph 5 should be retained in the Convention so 
that, with 2 methods by which amendments can be adopted, 
a circular process of proposing amendments and referring 
them for reconsideration by the Commission after 
objections are made under paragraph 3 may be stopped by 
the convening of a conference. I2 paragraph s i e  
retained, the number o r  proport ion,  of States Par t ies  
referred to in paragraph 3 could reasonably be lower than 
it would be otherwise since an objection will mean, not 
the rejection of the proposal, but the ultimate convening 
of a confersnce on t h e  proposal. 

15, We note that the Annex essentially defines "plastic 
explosivesll for the purposes of the Convention, and 
specifies the detection agents that may be used. It is 
difficult to see what amendments might be made t o  the 
Annex which would be so objectionable to some Gtatee 
Parties as to provoke their denunciation of the 
Convention. Nevertheless, ehould such an amendment 
arise, if might help to dissuade Sitate8 Parties who are 
b i t t e r l y  opposed to an amendment rron e x e r c i e i n g  their 
option of denouncing the convention If the Convention 
provided for changes to be made by Protoco1,'rather than 
by amendments to the Annex itself, If amendment by 
Protocol is not considered desirable, it would 
nonetheless be useful if the Convention contained a 
mechanism which would mean that a State Party not wishing 
to be bound by an amendment to the Annex adopted by a 
conference convened in accordance with paragraph 5 did 
not have to denounce the Convention as a whole. 

16. It is not clear what i s  meant by "periodicallyfl. For 
example, does it mean at specified intervale and, i f  so, 
are t h e y  set by the council or by Statas Parties? 

ANNEX 

17. The reference in the fourth-last line of paragraph 
(a) in Part 1 to "high exploeiveefl should be to "high 
explosive substancest1 to pick up the reference to those 
substances in paragraph (a) (1). 

18, Clarification ehould be made olf the word wdevicesll in 
the first paragraph of Part 1 (b) to eetablish what it 
refers to. In addition the second paragraph could 
include llrockets, prepared or shaped charges,... 11 
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19. We a88urne that what is meant by the  expression 
"marking agentm in the last line of paragraph (b) of Part 
2 i s  "detaction agentn, but in any care, it would be less 
confusing if the whole expression "of t h e  pure detection 
(marking) agentu were omitted. At present, it can be 
read as saying that the concentration of t h e  detection 
agent i s  to be x per cent by weight of itoelf. 
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INTERNATIONAL CONFERENCE ON AIR LAW 

(Montreal, 12 February - 1 March 1991) 

DRAFT FINAL CLAUSES OF THE CONVENTION 

(Presented by the Secretariat) 

In conformity with the established practice, the 27th Session of the 
Legal Committee refrained from drafting the final clauses of the draft Convention 
and reserved this task for the Conference itself. 

To facilitate the consideration of this task by the Conference, this 
paper presents a checklist of the issues which are normally addressed in the 
final clauses of multilateral conventions, as well as a general draft of such 
clauses. This paper takes into account in particular the drafting practice 
adopted in the Tokyo Convention of 1963, The Hague Convention of 1970, the 

Convention of 1971, and the Montreal Supplementary Protocol of 1988. 

List of subiects to be addressed in the final clauses: 

Settlement of disputes on the interpretation and application of the 
Convention 

Permissible reservations, if any 

Date and place of the opening for signature and subsequent 
signatures 

Determination which States may sign the Convention 

Requirement of ratification, acceptance, approval, or adherence 

Designation of the depositary or depositaries 

Registration of the Convention with the United Nations and with ICAO 

Denunciation of the Convention 

Amendment of the Convention 

Notices to be given by the depositary or depositaries 

Closing paragraph describing the authentic languages, the number of 
the originals and the date of signature. 
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CONVENTION ON THE MARKING OF PLASTIC I AND SHEET 1 
EXPLOSIVES FOR THE PURPOSE OF DETECTION 

DRAFT FINAL CLAUSES 

ARTICLE IX 

1. Any dispute between two or more Contracting States concerning the 
interpretation or application of this Convention which cannot be settled through 
negotiation, shall at the request of one of them, be submitted to arbitration. 
If within six months from the date of the request for arbitration the Parties are 
unable to agree on the organization of the arbitration, any one of those Parties 
may refer the dispute to the International Court of Justice by request in 
conformity with the Statute of the Court. 

2. Each State may at the time of signature or ratification of this Convention 
or accession thereto, declare that it does not consider itself bound by the 
preceding paragraph. The other Contracting States shall not be bound by the 
preceding paragraph with respect to any Contracting State having made such a 
reservation. 

3. Any Contracting State havingmade a reservation inaccordance with the 
preceding paragraph may at any time withdraw this reservation by notification to 
[the] [a] Depositary. 

ARTICLE X 

Except as provided in Article IX no reservation may be made to this 
Convention. 

ARTICLE XI 

1. This Convention shall be open for signature in Montreal on 1 March 1991 by 
States participating in the International Conference on Air Law held at Montreal 
from 12 February to 1 March 1991. After 11 March the Convention shall be open 
to all States [members of the United Nations or any of the Specialized Agencies] 
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for signature [in London, Moscow and Washington and] at the Headquarters of the 
International Civil Aviation Organization in Montreal until it enters into force 
in accordance with paragraph 3 of this Article. Any State which does not sign 
this Convantion before its entry into force in accordance with paragraph 3 of 
this Artic.le may accede to it at any time. 

2 .  This Convention shall be subject to ratification by the signatory States. 
Instruments of ratification and instruments of accession shall be deposited with 
the [Governments of the Union of Soviet Socialist Republics, the United Kingdom 
of Great Britain and Northern Ireland, the United States of America or the] 
International Civil Aviation Organization, which [are] [is] hereby designated the 
Depositar[y][ies]. 

3. As soon as [ ] States have deposited their instruments of ratification 
or accession, this Convention shall enter into force between them on the 
[..........th] day after the date of the deposit of the [..........th] instrument 
of ratification or accession [on the condition, however, that at least 
[.....I States which have ratified or acceded to this Convention, declare that 
they are producers of the explosives defined in this Convention. If at the time 
of deposit of the [..........th] in strum en^ of rati.iication or accession, this 
condition has not been fulfilled, the Convention shall not come into force until 
the [..........th] day after this condition shall have been satisfied]. 

4. For other States, this Convention shall enter into force [ 1 days 
following the date of deposit of their instruments of ratification or accession. 

5. The [Depositary] [Depositaries] shall promptly inform all signatory a n d  
acceding States of the date of each signat:ure, the date of deposit of eacl; 
instrument of ratification or accession, the date of entry into force of this 
Convention, or other notices. 

6 .  As soon as this Convention comes into force, it shall be registered by the 
iDepositary] [Depositaries] pursuant to Article 102 of the Charter of the United 
Nations and pursuant to Article 83 of the Convention on International Civil 
Aviation (Chicago, 1944). 

ARTICLE X I I  

1. Any Contracting State may denounce this Convention by written notification 
to [the] [a] Depositary. 

2 .  Denunciation shall take effect [.....I months following the date on which 
notification is received by [the] [a] Depositary. 
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ARTICLE XI11 

[ 1. Any proposal for the amendment of this Convention shall be communicated to 
the Council of the International Civil Aviation Organization which will decide, 
in accordance with its procedures, on the convening of an international 
conference of States entitled to become party to this Convention. 

2. The decisions of an international conference referred to in paragraph 1 of 
this Article shall be taken by the vote of two-thirds of the States present and 
voting, unless by the same majority the conference decides to apply a different 
rule. 

3. Any amending agreement shall become binding between States which ratify or 
accede to such amending agreement. ] 

[ Note: a provision on amendment of the Convention does not appear strictly 
necessary. The Tokyo Convention of 1963, The Hague Convention of 1970, the 
Montreal Convention of 1971, and the Montreal Protocol of 1988 do not contain any 
provision on their amendment. The above draft only paraphrases the general law 
of treaties as reflected in Articles 39, 40 and 9.2 of the Vienna Convention on 
the Law of Treaties of 1969. ] 

IN WITNESS WHEREOF the undersigned Plenipotentiaries, being duly authorized 
thereto by their Governments, have signed this Convention. 

DONE at Montreal, this first day of March, one thousand nine hundred and 
ninety-one, in [one] [four] original[s], drawn up in five authentic texts in the 
English, French, Russian, Spanish and Arabic language. 
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INTERNATIONAL CONFERENCE ON A I R  LAW 

(Montreal,  12 February - I March 1991) 

Comments on the  d r a f t  Convention on the  M a r k i n e  -- 
~ l a s t - ~ ? i o n  

STOCKS OF UNMARKED PLASTIC EXPLOSIVES 
s> 

(Presented by t h e  USSR) 

1.1 The d r a f t  Convention proposes a regime ( A r t i c l e  I V ,  paragraph 21, 
under which a l l  s tocks  of unmarked explos ives  f a l l i n g  under t he  scope of t he  
Convention must be "consumed, destroyed o r  otherwise disposed of"  wi th in  a 
c e r t a i n  s e t  per iod of time from t h e  e n t r y  i n t o  fo rce  of t h e  Convention. A t  t he  
same time the d r a f t  Technical Annex (Pa r t  1, paragraph b)) provides f o r  a 
three-year  exemption f o r  t h e  marking of explos ives  des t ined  f o r  t h e  manufacture 
of ammunition. 

1.2 A t  t he  27th Session of the  Legal Committee, s eve ra l  Delegations 
expressed t h e  view t h a t  t h e  d e s t r u c t i o n  of unmarked s tocks  was impossible f o r  
reasons of a t e c h n i c a l ,  e co log ica l  and economic na ture .  Other Delegat ions 
spoke i n  favour of t h e  mandatory d e s t r u c t i o n  of such s tocks .  Various views 
were a l s o  expressed wi th  r e spec t  t o  t he  time l i m i t  t o  be s e t  f o r  des t ruc t ion .  

I .3  Given t h e  t echn ica l  na tu re  of t h e  d i f f e r i n g  views which emerged, 
t h i s  ques t ion  was s e n t  f o r  cons idera t ion  by the  Ad Hoc Group of S p e c i a l i s t s  on 
t h e  Detec t ion  of Explosives.  However, t h i s  Group d id  not  succeed i n  reaching a 
common viewpoint and developing agreed proposals .  

1.4 The response of S t a t e s  t o  t he  d r a f t  Convention and t o  t he  d r a f t  
Technical Annex show t h a t  divergences i n  p o s i t i o n  on these  ma t t e r s  cont inue t o  
e x i s t  . 

Technical s u b s t a n t i a t i o m  
----___r___--- 

The fol lowing cons ide ra t ions  mer i t  a t t e n t i o n .  

( 3  pages)  
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2 . 1  There are no problems at all concerning the short-term utilization - 
of plastic explosives produced --- for  commercial^, since the extent of 
their use is relatively small and substantial stocks are not created. 

2 .2  The situation is completely different with existing stocks of 
plastic explosives produced -. 

Firstly, this concerns explosives intended for blasting, the marking 
of which from the technical point of view is practically impossible. These 
"unmarked" explosives constitute a relatively small proportion of existing 
stocks (estimated at 1 0 %  - 1 5 % ) .  They must be taken under the strict control 
of the State without setting any time limits for their consumption. 

Secondly, the most difficult problem is that of the destruction (or 
consumption) of existing stocks of unmarked explosives found in ammunition or 
combat functional devices. 

An important factor is that, when ammunition is designed, no 
provision is usually made for the possibility of its disassembly and the 
removal of its internals, including the explosive, for re-use with the 
necessary guarantees of operational reliability and safety. Therefore, the 
extraction of an explosive from ammunition is equivalent to its destruction. 
Thus, such an approach essentially places on the agenda the question of the 
complete destruction of ammunition in the possession of a country which 
incorporates plastic explosives. This relates to the problem of disarmament. 

2.3 In addition, industry at present is not ready for work to be done on 
a mass scale on the extraction of plastic explosives. Existing production 
which manufactured this ammunition cannot be used for such purposes. What will 
he required will be the development of the corresponding technologies and the 
creation of new specialized production involving qualified personnel. A 
significant amount of time and huge expenditures, which are not equal to the 
task in hand, will be required to carry out this work. 

2 .4  Even if one assumes that these explosives will be extracted from 
amnunition, the problem of their destruction will arise. Industry at present 
does not possess sufficiently reliable technologies for the destruction of 
plastic explosives in large amounts with the necessary guarantees of personnel 
safety and environmental protection. When explosives of this type are blown up 
or burned up, a considerable amount of toxic: substances (nitrogen oxides and 
cyanic compounds) is released and they must be completely trapped and 
neutralized. Estimated expenditures for the development, design and 
construction of facilities having the necessary ecological protection are so 
great that it would be impracticable to count on the readiness of States to 
solve this problem. 
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3. Conclus ion -..------- 

Thus,  t h e  d e s t r u c t i o n  of unmarked p l a s t i c  e x p l o s i v e s  in tended  f o r  
m i l i t a r y  purposes  w i l l  c r e a t e  i n s u p e r a b l e  problems f o r  c o u n t r i e s  p o s s e s s i n g  
s t o c k s  of such e x p l o s i v e s .  

In  the e v e n t  t h a t  t h e  f o r c e  of t h e  Convention i s  extended t o  o t h e r  
t! , s d x p l o s i v e s  and s i m i l a r  approaches  a r e  used w i t h  r e s p e c t  t o  t h e  
un t : : ,~ke(~  s t o c k s  t h e r e o f ,  even more d i f f i c u l t  problems w i l l  a r i s e  which w i l l  
 rea ate c o n s i d e r a b l e  o b s t a c l e s  f o r  many S t a t e s  t o  become p a r t i e s  t o  t h e  
r Ltilverir ion .  

Given t h e s e  c o n d i t i o n s  i t  a p p e a r s  s u f f i c i e n t  t o  e s t a b l i s h  a  regime 
of s t r i c t  c o n t r o l  on t h e  p a r t  of S t a t e s  over  t h e  consumption of s t o c k s  of 
:~~wrark.ed e x p l o s i v e s  and a t  t h i s  s t a g e  n o t  t o  make p r o v i s i o n  i n  t h e  Conven t i ion  
f o r  t h e  d e s t r u c t i o n  of p l a s t i c  e x p l o s i v e s  in tended  f o r  m i l i t a r y  purposes .  
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MEX Doc. NO. 23 
14/02/91 

INTERNATIONAL CONFERENCE ON AIR LAW 

(Montreal, 12 February - 1 March 1991) 

COMMENTS OF GERMANY - 

The German Delegation would like to propose the following 
amendments to the draft Convention for your consideration : 

1) Paragraph 1 of Article V of the draft Convention - w 
sentence 2 - 

llA person nolninated by a two-thirds majority of States Parties 
to this Convention shall be appointed by the council; for the 
rest the provisions of sentence 2 shall not affect the 
provisions of sentence 1". 

Motivations: 

Under Article V the power of appointing ETC members is not 
going to be transferred to a body consisting of Parties to 
the Convention;. on the contrary, it is intended that the 
ICAO Council be given this responsibility.  his would not be 
a solution without problems. It cannot be ruled out that the 
Parties of the new Convention may not in fact be members of 
the Council. For this reason we should consider giving the 
Parties to this new Convention a greater chance of exerting 
influence on the appointment; of ETC members. The Council 
should be bound by a proposal submitted by a majority of 
Parties of the new Convention and should be liable to appoint 
the person thus proposed as a member of the ETC. 

Paragraph 4 of Article VI of the draft Convention - new 
sentence 2 - 

!'The Council shall, on the recommendation of the Commission, 
accepted by consensus, or on the recommendation of the 
Commission, accepted by a two-thirds majority and endorsed 
formally and in writing by a two-thirds majority of the 
States Parties, propose to States Parties such an 
amendmentn. 

( 2  pages) 



MEX Doc No. 23 

Motivations: 

Article VI provides that the Council may propose amendments 
to the States Parties of the new Convention on the basis of 
an ETC recommendation. The provisions also allow the Council 
to leave an ETC recommendation unheeded where the ETC has 
adopted the recommendaticm unanin~ously . It would even be 
possible for the Council to dispense with proposing an amend- 
ment against the wishes of the States Parties to the new 
Convention. This would also be a solution with problems. 
We should stipulate that the Council must act by passing on 
a unanimous ETC recommendation as an amendment; and the same 
would have to apply where a majority of the States Parties 
have endorsed a recommendation emanating from the ETC with 
only the prescribed majority and then apply for it to be 
proposed as an amendment. 

3. Article VII, Paragraph 2, new sentence 3 : 

"The Council shall propose such an amendment provided that 
the States Parties to the Convention request it at this stage 
of the proceedings with a two-thirds majority, formally and 
in writing". 

Additional comments 

The German Delegation considers it advisable to give more emphasis 
to the position of the States Parties to the Convention in their 
relationship to the ICAO Council. In the end this would also 
provide a certain relief to the Council in the context of its 
activity with regard to the Convention. 

Finally, the German Delegation takes the liberty to point out that 
the activity of the ICAO Council Ifon behalf of a third partyf1 
should also be sanctioned in the framework of the convention on 
International Civil Aviation by an Assembly Resolution. 
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14/2/91 

INTERNATIONAL CONFERENCE ON AIR LAW 

(Montreal, 12 February - 1 March 1991) 

COMMENTS OF GERMANY AND THE UNITED KINGDOM 

The following addition to Article VII is submitted as a proposal to 
meet concerns expressed by certain States regarding the operation 
of Articles VI and VII as drafted in MEX Doc. No. 3. 

"(6) No amendment to the Annex to this Convention may provide for 
the deletion of a detection agent from Part 2 thereof nor any 
increase in the minimum concentration level specified for such 
an agent except by consensus of the States Parties." 
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MEX DOC NO. 2 5  
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INTERNATIONAL CONFERENCE ON AIR LAW 
(Montreal, 12 February-1 March 1991) 

COMMENTS OF CANAD4 

In order to address the need to provide for an effective regime with respect to the 
control of existing stocks of explosives, while at the same time recognizing the need 
to take into account economic and ecological concerns associated with the 
destruction of military explosives, the Canadian Delegation proposes the. following 
amendments to the Convention and Annex: 

Article I 

Include a definition of "duly authorized military devices" as follows: 

"duly authorized military devices "include shells, projectiles, mines, missiles, rockets, 
shaped charges, grenades and perforators manufactured exclusively for military 
purposes according to the Law of the State party concerned. 

Rationale 

The need to be able to distinguish be:ween explosives held by the 
military which are incorporated in military devices and represent an 
enormous problem in terms of destruction, and those which are not 
incorporated and represent a much more serious risk in security terms. 

Article IV 

Amend Article IV as follows: 

Paragraph 1: 

Each State Party shall take the necessary measures to exercise strict 
and effective control over the possession and transfer of possession of 
such unmarked explosives which have been manufactured in or brought 
into its territory prior to the entry into force of this Convention in 
respect of that State, so as to prevent their diversion or use for 
purposes inconsistent with the objectives of this Convention. 
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Paragraph 2: 

Each State party shall take the necessary measures to ensure that all 
stocks of those explosives referred to in paragraph 1 held by other than 
police or military authorities are consumed, destroyed, marked or 
otherwise disposed of for purposes not inconsistent with the objectives 
of this Convention, within a period of [3] years from the entry into 
force of this Convention in respect af that State. 

Paragraph 3: 

Each State party shall take the necessary measures to ensure that all 
stocks of those explosives referred to in paragraph 1 held by police or 
military authorities that are not incorporated as an integral part of duly 
authorized military devices are consumed, destroyed, marked or 
otherwise disposed of for purposes not inconsistent with this 
Convention, within a period of (101 years from the entry into force of 
this Convention in respect of that State. 

Paragraph 4: 

Each State Party shall take the necessary measures to ensure the 
destruction of unmarked explosives which may be discovered in its 
territory, and which are not covered in the preceding paragraphs of this 
Article, other than stocks of unmarked explosives held by police or 
military authorities incorporated as an integral part of duly authorized 
military explosives devices at the date of the entry into force of this 
Convention in respect of that State Party. 

Rationale 

Paragraph 1 is unchanged from the current draft text. 

Paragraph 2 would require the destruction of "commercial" stocks 
within three (3) years, consistent with the wording of the relevant 
portion of paragraph 2 of the current draft text. It also incorporates 
the suggestion of Japan that the phrase "or otherwise disposed of" 
could benefit from clarification. 

Paragraph 3 would require the destruction of "freestanding" (i.e., 
unincorporated) military or police stocks within 10 years, consistent 
with the wording of the relevant portion of paragraph 2 of the current 
draft text, but shortening the period to 10  years because of the 
perceived lesser problem and greater security risk with this class of 
military explosives. It also incorporates the suggestion of Japan as per 
the previous paragraph. 
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Paragraph 4 is consistent with the requirement in paragraph 3 of the 
current draft text to destroy other explosives, but exempts incorporated 
military explosives from that requirement in recognition of the practical 
problems identified by a number of States. 

The Article therefore does not require a State party to destroy existing 
stocks of explosives incorporated as an integral part of duly authorized 
military devices. Such devices would, of necessity, be subject to the 
strict and effective control provisions of paragraph 1. 

Annex 

Amend paragraph 1 (b)(5) of the current draft Annex to the Convention to read: 

explosives that are intended to be and, within 3 years of the 
coming into force of this Convention in respect of a State Party to 
this Convention, are incorporated as an integral part of duly 
authorized military devices in the territory of that State. 

Rationale 

This respects the views expressed in the Ad Hoc Group of Experts and 
by some delegations that States are prepared to mark explosives 
incorporated in military devices within 3 years of the coming into force 
of the Convention with respect to a State. 
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MEX Doc No. 26 
15/2/91 

INTERNATIONAL CONFERENCE ON AIR LAW 

(Montreal, 12 February - 1 March 1991) 

COMMENTS OF CANADA 

The Ad Hoc Group of Specialists on the Detection of Explosives recommended at their 
Fourth meeting that the term "manufacture" as used in Article II of the Convention, 
be understood to include any recycling or reworking which produces explosive 
products which meet the definition of plastic or sheet explosives. Canada supports 
this point, as it is required to address control of existing stocks of explosives that may 
have their original purpose or form altered. 

In order to  accommodate this point, however, the term manufacture will have to be 
defined in Article I. 

Accordingly, Canada suggests that the following definition be included in Article I: 

"Manufacture" includes to make, produce, fabricate, reprocess, recycle or 
rework materials so as to produce explosives. 
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MEX Doc No. 27 
15/2/91 

INTERNATIONAL CONFERENCE ON AIR LAW 

(Montreal, 12 February - 1 March 1991) 

COMMENTS OF ARGENTINA. BRAZIL. CHILE AND COSTA RICA 

This proposal is based on the working paper presented by Germany at 
the 27th Session of the Legal Committee (~~127-WP/~-2); on Chapter I11 of the 
Guatemala Protocol of 8 March 1971; on Chapter VII of the Convention on 
Offences and Certain Other Acts Committed on Board Aircraft, signed at Tokyo on 
14 September 1963; on the Protocol for the Suppression of Unlawful Acts of 
Violence at Airports (Vontreal, 1988); on the comments of the United States, 
presented at the International Conference on Air Law (MEX Doc No. 9) on the 
same subject, and on MEX Doc No. 21, presented by the Secretariat. 

The fol lowing text is proposed : 

Final Clauses 

ARTICLE IX 
-ow-- 

1. This Convention shall be open for signature by all States which are 
Members of the United Nations or of any of its Specialized Agencies, at the 
Headquarters of the Internaticlnal C i v i l  Aviation Organization and at the 
Headquarters of the United Natlorts, until its entry into force. 

2. This Convention shall Ee subject to ratification by the signatory 
States in accordance with their constitutional procedures. 

3. The instruments of ratification shall be deposited with the 
International Civil Aviation Organization. 

ARTICLE X 

1. This Convention shall enter into force ninety days after the date of 
the deposit of the fortieth instrument of ratification, on the condition that 
it has been ratified by at least five of the States which are producers of 
plastic and sheet explosives. 

2. If at the time of deposit of the fortieth instrument of 
ratification, this condition has not heen fulfilled, the Convention shall not 
come into force until ninety days after the day on which it shall have been 
sa t i s f i ed ,  

( 3  pages) 
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3. This Convention shall, after it has come into force, be open for 
accession by any State Member of the United Nations or of its Specialized 
Agenc ies . 

The accession of a State shall be effected by the deposit of an 
instrument of accession with the Tnternational Civil Aviation Organization and 
shall take effect ninety days after the date of such deposit. 

4. As soon as this Convention comes into force it shall be registered 
with the Secretary-General of the United Nations by the International Civil 
Aviation Organization. 

ARTICLE XI 

The International Civil Aviation Organization shall give notice to 
all States Members of the United Nations or of its Specialized Agencies: 

a) of each signature of this Convention and date thereof; 

b) of the deposit of any instrument of ratification or accession 
and the date thereof, notifying whether the ratifying or 
acceding State qualifies as a producer State; 

C) of the date on which this Convention comes into force in 
accordance with the provisions of Article X, paragraph 1; 

d) any reservations made by States and of their withdrawal 
according to the provisions of Article XIII; 

e )  of the entry into force of any amendment to the Annex to this 
Convention; and 

f) of the denunciations declared in accordance with Article XII. 

ARTICLE XI1 

1. Contracting States may denounce this Convention by written 
notification to the Tnternational Civil Aviation Organization. 

2. Such denunciation shall take effect six months after the date of 
receipt by the International Civil Aviation Organization of such notification. 
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1. Any d i s p u t e  between two o r  more C o n t r a c t i n g  S t a t e s  concern ing  t h e  
i n t e r p r e t a t i o n  o r  a p p l i c a t i o n  of t h i s  Convention which cannot  be s e t t l e d  
th rough  n e g o t i a t i o n ,  s h a l l ,  a t  t h e  r e q u e s t  of one of them, be submi t t ed  t o  
a r b i t r a t i o n .  I f  w i t h i n  s i x  months from t h e  d a t e  of t h e  r e q u e s t  f o r  a r b i t r a t i o n  
t h e  P a r t i e s  a r e  u n a b l e  t o  a g r e e  on t h e  o r g a n i z a t i o n  of t h e  a r b i t r a t i o n ,  any one 
of t h o s e  P a r t i e s  may r e f e r  t h e  d i s p u t e  t o  t h e  I n t e r n a t i o n a l  Cour t  of J u s t i c e  by 
r e q u e s t  i n  conformi ty  w i t h  t h e  S t a t u t e  of t h e  Cour t .  

2 .  Each S t a t e  may, a t  t h e  t ime of s i g n a t u r e  o r  r a t i f i c a t i o n  of t h i s  
Convention o r  a c c e s s i o n  t h e r e t o ,  d e c l a r e  t h a t  i t  does  no t  c o n s i d e r  i t s e l f  bound 
by t h e  p reced ing  pa ragraph .  The o t h e r  C o n t r a c t i n g  S t a t e s  s h a l l  n o t  be bound by 
t h e  p r e c e d i n g  pa ragraph  w i t h  r e s p e c t  t o  any C o n t r a c t i n g  S t a t e  hav ing  made such  
a  r e s e r v a t i o n .  

3 .  Any C o n t r a c t i n g  S t a t e  hav ing  made a  r e s e r v a t i o n  i n  accordance w i t h  
t h e  p reced ing  pa ragraph  may a t  ziny t ime withdraw t h i s  r e s e r v a t i o n  by 
n o t i f i c a t i o n  t o  t h e  I n t e r n a t i o n a l  C i v i l  A v i a t i o n  O r g a n i z a t i o n .  

4 .  Except a s  provided i n  pa ragraph  2 of t h i s  A r t i c l e ,  no r e s e r v a t i o n  
may be made t o  t h i s  Convention.  

I n  w i t n e s s  whereof t he  u ~ ~ d e r s i g n e d  P l e n i p o t e n t i a r i e s ,  b e i n g  d u l y  
a u t h o r i z e d  t h e r e t o  by t h e i r  Covernments, have s igned  t h i s  Convention.  

Done a t  Montreal or, t h e  day of of  t h e  y e a r  
One Thousand Nine Hundred ana Pi, , :ciy-oue, i n  f o u r  o r i g i n a l s ,  each  be ing  drawn 
up i n  f o u r  a u t h e n t i c  t e x t s  i n  r f ~ t +  Fvgiish, French ,  Russ ian  and Span i sh  
languages .  
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MEX Doc No. 28 
15/2/91 

INTERNATIONAL CONFERENCE ON AIR LAW 

(Montreal, 12 February - 1 March 1991) 

(Presented by the Federal Republic of Germany) 

In complementing MEX Doc. No.24 the German Delegation considers it 
essential to treat the regulations of Article VII, paras. 3 and 4 
separately since the practical consequences of amendments of the 
Annex may vary a great deal. 

a) On the one hand, parts of the Annex could be rescinded by an 
amendment. 

aa) For the individual State this would change the basis on 
which its decision to ratify had been taken. It may be 
that a State considers for instance only one of the 
marking substances contained in the original annex as 
suitable since according to its national legislation 
the other substances are deemed to be either too 
poisonous, not suitable for mass production or too 
expensive. An elimination of this particular marking 
substance would then jeopardize, if not exclude, the further 
membership of this State in the Convention. 

bb) The same must apply if an originally accepted marking 
substance is replaced by another. 

For this reason an amendment designed to eliminate parts of the 
Annex should require unanimous consent. 

b) On the other hand, the Annex could be sumlemented by an 
amendment. This applies both to Part 1 (description of plastic 
explosives) as well as to Part 2 (detection agents). 

aa) Should a substantial change in the description of 
explosive substances be intended, this could again affect 
the basis on which a State had decided to sign or ratify. 



For instance, a plastic explosive for which so far tagging 
had not been compulsory, could become subject to such 
tagging. However, the national legislation of one or the 
other State Party might not allow tagging with the proposed 
substances. Under the present wording the State would still 
be bound by this amendment. The only way to avoid having to 
implement the amendment nationally would be to withdraw 
completely from the Convention. 

For this reason, also the amendment of Part 1 of the 
Annex should require unanimous consent. 

bb) Adding further marking substances in Part 2 would entail 
considerably fewer problems although it would also affect 
the State Party. Howevertthe individual State is not 
obliged to use all the tagging substances simultaneously. 
The only stipulation is that it must use at least one 
substance of Part 2. In spite of the newly incorporated 
substance it can still make its selection from the 
list of the original substances which formed the basis 
for its decision to become a party to the Convention in the 
first place. 

For this reason, unanimity does not seem a prerequisite. In 
this case the objection clause - i.e. objection by 
more than one State - could remain. 

In the view of the German Delegation this situation permits two 
solutions provided that the concerned State is not to be forced to 
withdraw entirely from the Convention. 

a) Detailed lVsplitl1 solution : 

Article VII, para. 3 new : 

"If a proposed amendment, aiming at eliminating parts of 
Part 1 or 2 of the Annex or at supplementing Part 1, has 
not been objected to by one or more States Parties by means 
of a notification in writing to the Council within 90 days 
it shall be deemed to have been adopted, and shall enter 
into force 180 days thereafter or after such other period 
as specified in the proposed amendment. 
For the rest, an amendment enters into force for all States 
Parties unless at least five States notify their disapproval." 
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As a result of these amendments of para. 3 , para. 4 would have 
to read as follows : 

I14.If the proposed amendment has not been adopted in 
accordance with para. 3 of this Article, the Council shall 
refer it to the Commission for further considerati~n.~~ 

In connection with the regulation in para. 3 the German 
Delegation takes the liberty to point out that due to 
national circumstances as regards deadlines for the entering 
into force of Article VII, para.3 a supplementary part as 
sentence 2 has already been proposed (see MEX Doc. No. 8, 
page 2). This proposal is hereby reiterated. 

b) General solution 

Following Article 38 of the Convention on International Civil 
Aviation a kind of "opting-outn clause could be added. This 
type of clause is also applied in other international 
conventions (see for instance Article 2, para. 7 of the 
Convention on psychotropic substances, 1971). The following 
wording is suggested : 

"Any State which finds it impracticable to comply in all 
respects with any such amendment, or to bring its own 
regulations or practices into full accord with the objectives 
of the Convention or which deems it necessary to adopt 
regulations or practices differing in any particular respect 
from the amended annex but within the objectives of the 
Convention, shall notify the International Civil Aviation 
Organization immediately of the differences between its 
own practice and that established by the amendment. In 
such a case the Council shall immediately notify all other 
StatesI1. 

In addition, the German Delegation holds the view that care must 
be taken that a withdrawal from the Convention by a State becomes 
effective before an amendment enters into force which was decided 
upon against the wishes of that State. 
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MEX Doc No 29 

18/2/91 

INTERNATIONAL CONFERENCE ON AIR LAW 

(Montrea l ,  12 February  - 1 March 1991) 

COMMENTS OF QATAR 

1 > I n  essence, t h e  d r a f t  conven t ion  c o n s i s t s  i n  adding s p e c i a l  substances 
t o  p l a s t i c  exp los i ves  used i n  a l l  S ta tes  p a r t i e s  t o  t h e t  Convent ion,  so t h a t  i t  

may be p o s s i b l e  t o  d e t e c t  these exp los i ves  by means o f  s p e c i a l  dev ices  t h a t  

would be s e n s i t i v e  t o  t h e  added substances, and consequent ly,  t o  exp los i ves  i f  

t h e  l a t t e r  a r e  used i n  un law fu l  a c t s ,  o r  i f  they  a r e  h idden i n  t h e  a i r f r a m e  o r  

e l  sewhere. T h i s  d r a f t  r e p w s e n t s  a  u s e f u l  means t o  cu rb  i n t e r n a t i o n a l  t e r r o r i s t  

ac ts .  

2  ) I n  regard  t o  paragraph 2) o f  A r t i c l e  I V  o f  t h e  document, which s t a t e s  
t h a t  "Each S t a t e  P a r t y  s h a l l  t ake  t h e  necessary measures t o  ensure t h a t  a l l  

s tocks  o f  unmarked exp los i ves  ... a r e  consumed, des t royed  o r  o the rw i se  d isposed 

o f  w i t h i n  a  p e r i o d  o f  [15] yea rs  i n  respec t  o f  such s tocks  h e l d  by  m i l i t a r y  o r  

p o l i c e  a u t h o r i t i e s  o f  t h a t  S ta te ,  and w i t h i n  a  p e r i o d  o f  [3] yea rs  i n  r espec t  o f  

o t h e r  s tocks ,  f rom t h e  e n t r y  i n t o  f o r c e  o f  t h i s  Convent ion i n  r espec t  o f  t h a t  

State, we think it is possible to shorten that period to four years for stocks 

held by military authority and to two years for other stocks, in order to confer 

maximum efficiency to the Convention. 

3 )  The adherence o f  a  S t a t e  t o  t h e  Convent ion w i l l  a l l o w  t h e  a c q u i s i t i o n  
o f  i n f o r m a t i o n  about un t radab le  exp los i ves  which may be d iscovered  i n  t h e  

t e r r i t o r y  o f  t h a t  S ta te ,  accord ing  t o  paragraph 3)  o f  A r t i c l e  I V .  Th i s  i s  

cons idered t o  be o f  g r e a t  b e n e f i t ,  as most o f  t h e  i n f o r m a t i o n  concern ing those 

exp los i ves  i s  u s u a l l y  p r i v i l e g e d  i n f o rma t i on .  



4 )  As regards paragraph b)  o f  the  D r a f t  Technical Annex, which s ta tes  t h a t  

p l a s t i c  explos ives,  produced i n  small o r  1  im i  ted  q u a n t i t i e s  by Government 

Research Labora tor ies  I t f o r  t he  purposes o f  d u l y  au thor ized research, development 

and t e s t i n g  of new o r  mod i f i ed  explos ives"  s h a l l  be disposed o f ,  we consider 

t h a t  these q u a n t i t i e s  should be l i m i t e d  t o  a  s p e c i f i c  number o f  k i lograms, w i t h  

s p e c i f i c a t i o n  o f  a  maximum, and t h a t  they should n o t  be l e f t  i n  general terms as 

i n  t h a t  paragraph, because i t  i s  poss ib le  t h a t  some o f  i t  might  be 

misappropr iated t o  be used i n  unlawful  ac t s  t h a t  requ i re  b u t  a  small q u a n t i t y  o f  

such explosives. 

5) We suggest t h a t  one o r  more representat ives o f  the M i n i s t r y  o f  I n t e r i o r  

should p a r t i c i p a t e  i n  t he  de legat ion  assigned t o  a t tend  the Meeting, as 

au thor ized advisors,  i n  o rder  t o  keep the  M i n i s t r y  o f  I n t e r i o r  informed o f  the 

devel opments. 
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INTERNATIONAL CONFERENCE ON AIR LAW --- 
(Montreal, 12 February - 1 March 1991) 

COMMENTS OF MEXICO 

With respect to the draft of Article VIT, paragraph 3, it should be 
pointed out that in terms in which it is presently drafted intrinsically imply 
the tacit acceptance of Governments which may not be in agreement with proposed 
amendments to the Annex. That is to say that if the established number of 
objections is not met by the indicated date, the amendment shall come into 
general force even for States which may have objected. 

This is contrary to law, at least under the Mexican constitutional 
system, since every Convention or act concluded by the Executive Power which 
implies an international commitment on the part of the Government of Mexico, 
must be approved by the Chamber of Senators of the Honorable Congress of the 
Union, as established by the Political Constitution of the United Mexican 
States. 

Moreover, it must be pointed out that on certain occasions this 
would adversely affect the sovereignty of States to freely reach decisions, 
since these should not be examined or discussed by the Explosives Technical 
Commission, as established in paragraph 4 of the Article under discussion. 

The consequence of this would be that should States be unwilling or 
unable to bind themselves to amendments made to the Annex, their only 
alternative to being forced to comply therewith would be to denounce the 
Convention, which would seriously prejudice the hoped-for effectiveness of the 
international instrument. 

This Delegation considers that acceptance of an amendment to the 
Annex should be subject to an expression of consent in the terms established by 
the Vienna Convention on the Law of Treaties, Article 11. 

In the light of the foregoing, the Delegation of Mexico submits for 
consideration by the members of this Conference, the following draft wording 
which would safeguard the concern expressed herein: 

( 2  pages) 
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3. If the proposal for amendment has not been objected to by 111 
[XI or more States Parties by means of written notification to 
the Council within 1901 days, it shall be deemed to have been 
adopted, and shall enter into force [I801 days thereafter for 
States not having expressly objected to the proposal. 

Those States having expressly objected to the proposed 
amendment, may subsequently, by means of the deposit of an 
instrument of acceptance or approval, express their consent to 
be bound by the provisions of the amendment concerned. 

4. Should disappear. 
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INTERNATIONAL CONFERENCE ON AIR LAW 

(Montreal, 12 February - 1 March 1991) 

Texts prepared bv the Drafting Committee 

ARTICLE I 

For the purposes of this Convention 

1. "Explosives" mean plastic and sheet explosives as described in the Annex 
to this Convention. 

2. "Detection agent" means a substance as described in the Annex to this 
Convention which is introduced into an explosive to render it detectable. 

3. "Marking" means introducing into an explosive a detection agent in 
accordance with the Annex to this Convention. 

4. "Manufacture" means any process, including reprocessing, that produces 
explosives. 

5. "Duly authorized military. devices" include, but are not restricted to, 
shells, projectiles, mines, missiles, rockets, shaped charges, grenades and 
perforators manufactured exclusively for military or police purposes 
according to the laws and regulations of the State Party concerned. 

ARTICLE I1 

Each State Party shall take the necessary measures to prohibit and effectively 
prevent the manufacture in its territory of unmarked explosives. 

ARTICLE I11 

1. Each State Party shall take the necessary measures to prohibit and 
effectively prevent the movement into or out of its territory of unmarked 
explosives. 

2. The preceding paragraph shall not apply in respect of movements for purposes 
not inconsistent with the objectives of this Convention, by military or police 
authorities of a State Party, of unmarked explosives under the control of that 
State Party in accordance with paragraph 1 of Article IV. 

* For the purposes of the approval of the draft Convention, this MEX Doc 
has been translated into the Arabic language 
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ARTICLE IV 

1. Each State Party shall take the necessary measures to exercise strict and 
effective control over the possession and transfer of possession of unmarked 
explosives which have been manufactured in or brought into its territory prior 
to the entry into force of this Convention in respect of that State, so as to 
prevent their diversion or use for purposes inconsistent with the objectives of 
this Convention. 

2 .  Each State Party shall take the necessary measures to ensure that all stocks 
of those explosives referred to in paragraph 1 of this Article not held by 
military or police authorities are destroyed or consumed for purposes not 
inconsistent with the objectives of this Convention, marked or rendered 
permanently ineffective, within a period of 3 years from the entry into force 
of this Convention in respect of that State. 

3 .  Each State Party shall take the necessary measures to ensure that all stocks 
of those explosives referred to in paragraph 1 of this Article held by military 
or police authorities that are not incorporated as an integral part of duly 
authorized military devices are destroyed or consumed for purposes not 
inconsistent with the objectives of this Convention, marked or rendered 
permanently ineffective, within a period of 15 years from the entry into force 
of this Convention in respect of that State. 

4. Each State Party shall take the necessary measures to ensure the 
destruction, as soon as possible, in its territory of unmarked explosives which 
may be discovered therein, and which are not referred to in the preceding 
paragraphs of this Article, other than stocks of unmarked explosives held by 
military or police authorities incorporated as an integral part of d u l y  
authorized military devices at the date of the entry into force of this 
Convention in respect of that State. 

ARTICLE V 

1. There is established by this Conventi0.n an Explosives Technical Commission 
(hereinafter referred to as "the Commission") consisting of fifteen members 
appointed by the Council of the International Civil Aviation Organization 
(hereinafter referred to as "the Council") from among persons nominated by States 
Parties to this Convention. 

2 .  The members of the Commission shall be experts having direct and substantial 
experience in matters relating to the manufacture or detection of, or research 
in, explosives. 

3 .  Members of the Commission shall serve for a period of three years and shall 
be eligible for re-appointment. 
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4. The Commission shall normally hold an annual session at the Headquarters 
of the International Civil Aviation Organization. Additional sessions may be 
held, if necessary. 

5. The Commission shall adopt its rules of procedure, subject to the approval 
of the Council. 

ARTICLE VI 

1. The Commission shall evaluate technical developments relating to the 
manufacture, marking and detection of explosives. 

2 .  The Commission, through the Council, shall report its findings to the States 
Parties and international organizations concerned. 

3 .  Whenever necessary, the Commission shall make recommendations to the Council 
for amendments to the Annex to the Convention. The Commission shall endeavour 
to take its decisions on such recommendations by consensus. In the absence of 
consensus the Commission shall take such decisions by a two-thirds majority vote 
of its members. 

4. The Council may, on the recommendation of the Commission, propose to States 
Parties amendments to the Annex to this Convention. 

ARTICLE VII 

1. Any State Party may, within 90 days from the date of notification of a 
proposed amendment to the Annex to this Convention, transmit to the Council its 
comments. The Council shall communicate these comments to the Commission as soon 
as possible for its consideration. The Council shall invite any State Party 
which comments on or objects to the proposed amendment to consult the Commission. 

2. The Commission shall consider the views of States Parties made pursuant to 
the preceding paragraph and report to the Council. The Council, after 
consideration of the Commission's report, may propose the amendment to all States 
Parties for adoption. 

[Alternative 1 

3 .  If a proposed amendment has not been objected to by 1 or more States Parties 
by means of written notification to the Council within 90 days, it shall be 
deemed to have been adopted, and shall enter into force 180 days thereafter or 
after such other period as specified in the proposed amendment. 

4. If 1 or more States Parties have objected to the proposed amendment, the 
Council shall refer it to the Commission for further consideration.] 
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[ A l t e r n a t i v e  2 

3 .  I f  a  proposed amendment has not  been objected t o  by [ x ]  o r  more S t a t e s  
P a r t i e s  by means of w r i t t e n  n o t i f i c a t i o n  t o  ,the Council wi th in  90 days,  it s h a l l  
be deemed t o  have been adopted, and s h a l l  e n t e r  i n t o  fo rce  180 days t h e r e a f t e r  
o r  a f t e r  such o t h e r  per iod  a s  s p e c i f i e d  i n  the  proposed amendment f o r  S t a t e s  not 
having expres s ly  objec ted  t o  t h e  proposal .  

4 .  S t a t e s  having express ly  objec ted  t o  the  proposed amendment may, 
subsequently,  by means of  t he  depos i t  of an instrument of acceptance o r  approval ,  
express  t h e i r  consent t o  be bound by the  provis ions  of t he  amendment wi th in  [I801 
days t h e r e a f t e r  o r  a f t e r  such o t h e r  per iod  i a s  s p e c i f i e d  i n  t h e  amendment.] 

ARTICLE VIII 

S t a t e s  P a r t i e s  s h a l l  keep the  Council informed of measures they have taken t o  
implement t h e  provis ions  of t h i s  Convention. The Council s h a l l  communicate such 
inform.ition t o  a l l  s t a t e s  P a r t i e s  and i n t e r n a t i o n a l  organiza t ions  concerned. 
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INTERNATIONAL CONFERENCE ON AIR LAW 

(Montreal, 12 February - 1 March 1991) 

COMMENTS OF INDONESIA 

The Indonesian Delegation would like to propose the inclusion 

of the following article or paragraph to the draft Convention for 

your consideration : 

"The Council of ICAO, if deened necessary, may take the 

appropriate steps to facilitate the implementation of the 

objectives of this Convention. The steps taken have to be 

financially supported by appropriate technical assistance 

programme or other means and supplemented by the facilitation 

of the exchange of information resulting from appropriate 

research and deve1opme:ii of marking agents and detection 

machines". 

Motivations: 

The aim of this Convention is certainly not just to mark 

explosives, it is an effort to eliminate the abuse or misuse of 

explosives. To effectively achieve the aim of the Convention 

detection equipments have to be operated at transfer or transit 

points of the transportation networks. The machines 'have to be 

manned and maintained adequately and also have to be replaced 

regularly to keep up with technological innovation. To be fair, 

efficient and effective, a joint effort is deened necessary in 

investing, operating, maintaining and developing this system of 

detection and a way has to be found on how to fairly distribute 

its costs. 
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INTERNATIONAL CONFERENCE ON AIR LAW 

(Montreal, 12 February - 1 March 1991) 

DRAFT FINAL ACT 

of the International Conference on Air Law 
held under the auspices of the 

International Civil Aviation Organization in February-March 1991 

The Plenipotentiaries at the International Conference on Air Law held under 
the auspices of the International Civil Aviation Organization met at Montreal 
from 12 February - 1 March 1991 for the purpose of considering a draft Convention 
on the Marking of Plastic [and Sheet] Explosives for the Purpose of Detection 
preparedby the Legal Committee of the International Civil Aviation Organization. 

The Governments of the following [ ] States were represented at the 
Conference: 
[Note: This list is subject to the action on the Report of the Credentials 
Committee.] 

Afghanistan, the Republic of 
Algeria, the People's Democratic Republic of 
Argentine Republic, the 
Australia 
Austria, the Republic of 
Belgium, the Kingdom of 
Belize 
Bolivia, the Republic of 
Brazil, the Federative Republic of 
Bulgaria, the People's Republic of 
Byelorussian Soviet Socialist 
Republic, the 

Canada 
Cape Verde, the Republic of 
Chile, the Republic of 
China, the People's Republic of 
Colombia, the Republic of 
Costa Rica, the Republic of 
CBte d'Ivoire, the Republic of 
Cuba, the Republic of 
Czech and Slovak Federal Republic, the 
Denmark, the Kingdom of 

* 
For the purposes of the approval of the draft Final Act, this MEX Doc 
has been translated into the Arabic language 
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Ecuador, the Republic of 
Egypt, the Arab Republic of 
Ethiopia, the People's Democratic Republic of 
Finland, the Republic of 
French Republic, the 
Gabonese Republic, the 
Germany, the Federal Republic of 
Ghana, the Republic of 
Guinea, the Republic of 
Guinea-Bissau, the Republic of 
Hellenic Republic, the 
Holy See, the 
Honduras, the Republic of 
India, the Republic of 
Indonesia, the Republic of 
Iran, the Islamic Republic of 
Israel, the State of 
Italian Republic, the 
Jamaica 
Japan 
Kenya, the Republic of 
Kuwait, the State of 
Lebanese RE public, the 
Madagascar, the Democratic Republic of 
Mali, the Republic of 
Mauritius 
Mexican States, tihe United 
Morocco, the Kingldom of 
Netherlands, the Kingdom of the 
Nigeria, the Federal Republic of 
Norway, the Kingdom of 
Pakistan, the Islamic Republic of 
Paraguay, the Republic of 
Peru, the Republic of 
Poland, the Republic of 
Qatar, the State of 
Republic of Korea, the 
Romania 
Saudi Arabia, the Kingdom of 
Senegal, the Republic of 
Spain, the Kingdom of 
Sweden, the Kingdom of 
Swiss Confederation, the 
Thailand, the Kingdom of 
Togolese Republic, the 
Trinidad and Tobago, the Republic of 
Tunisia, the Republic of 
Turkey, the Republic of 
Uganda, the Repub?lic of 
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Union of Soviet Socialist Republics, the 
United Kingdom of Great Britain and 
Northern Ireland, the 

United Republic of Tanzania, the 
United States of America, the 
Venezuela, the Republic of 
Zaire, the Republic of 
Zambia, the Republic of 

The following International Organizations were represented by 
Observers: 

United Nations 
International Maritime Organization (IMO) 
International Air Transport Association (IATA) 
International Federation of Air Line 
Pilots' Associations (IFALPA) 

Latin American Civil Aviation Commission (LACAC) 

The Conference was opened by the President of the Council of the 
International Civil Aviation Organization, Dr. Assad Kotaite, and by the 
Secretary-General of the United Nations, Dr. Javier Perez de Cuellar. 

The Conference unanimously elected as President 
Dr. K.O. Rattray (Jamaica). It further unanimously elected as Vice-presidents 
Dr. F.A. Cede(Austria),Dr. H.A. Perucchi(Argentina),Mr. M. Mukai (Japan),and 
Mr. V. Poonoosamy (Mauritius). 

The Secretary General of the Conference was Dr. S.S. Sidhu, 
Secretary General of the International Civil Aviation Organization. 
Dr. M. Milde, Director of the Legal Bureau of the International Civil Aviation 
Organization, was the Executive Secretary of the Conference; he was assisted by 
Dr. M. Pourcelet, Principal Legal Officer, Mr. R.D. van Dam, Senior Legal 
Officer, Mr. G.M. Kakkar and Mr. J.V. Augustin, Legal Officers of the 
Organization and by other officials of the Organization. 

The Conference established a Commission of the Whole, whose Chairman 
was the President of the Conference, and the following Committees: 

CREDENTIALS COMMITTEE 

Chairman: Dr. I. Jakubovicz (Brazil) 

Members: Czechoslovakia 
Ghana 
Lebanon 
Sweden 



MEX Doc No. 33 

DRAFTING COMMITTEE 

Chairman: Mr. V. Poonoosamy (Mauritius) 

Members: Argentina 
Canada 
China 
CBte d'Ivoire 
Czechoslovakia 
Egypt 
France 
Islamic Republic of Iran 
Japan 
Pakistan 
Saudi Arabia 
Union of Soviet Socialist Republics 
United Kingdom 
United States 
Venezuela 

Following its deliberations, the Conference adopted [by consensus] the 
text of a Convention on the Marking of Plastic [and Sheet] Explosives for the 
Purpose of Detection. The said Convention '?as been opened for signature at 
Montreal on this day. 

[The Conference furthermore adopted by consensus the following 
Resolution:] 

IN WITNESS WHEREOF the Delegates of States duly authorized thereto 
have signed this Final Act. 

DONE at Montreal on the first da:y of March of the year One Thousand 
Nine Hundred and Ninety-one in five authentic texts in the English, French, 
Russian, Spanish and Arabic languages in a single copy which shall be deposited 
with the International Civil Aviation Organization and a certified copy of which 
shall be delivered by the said Organization to each of the Governments 
represented at the Conference. 
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INTERNATIONAL CONFERENCE ON AIR LAW 

(Montreal, 12 February - 1 March 1991) 

DRAFT RESOLUTION 

FOR INCLUSION IN THE FINAL ACT 

(CO-SPONSORED BY ARGENTINA, AUSTRALIA, AUSTRIA, CANADA, 

CHILE, GERMANY, ITALY, JAPAN, MAURITIUS, SAUDI ARABIA, 

UNITED KINGDOM, VENEZUELA) 

WHEREAS UNLAWFUL ACTS AGAINST, INTER ALIA, CIVIL AVIATION, 

M.ARITIME NAVIGATION AND OTHER MODES OF TRANSPORTATION OFTEN 

INVOLVE THE USE OF EXPLOSIVES AND EXPLOSIVE MATERIALS; 

WHEREAS THE MARKING OF PLASTIC EXPLOSIVES FOR THE PURPOSE OF 

DETECTION WILL ASSIST STATES IN PREVENTING SUCH ACTS; 

AWARE OF THE IMPORTANCE TO ALL STATES OF THE AVAILABILITY OF 

SUITABLE DETECTION EQUIPMENT; 

CONSCIOUS OF THE DESIRABILITY OF FURTHER WORK IN RELATION TO 

THE DETECTION OF EXPLOSIVES OTHER THAN PLASTIC EXPLOSIVES 

WHICH MIGHT BE USED FOR UNLAWFUL ACTS; 

* 
For the purposes of the approval of the draft Resolution, 
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NOTING THE CONTINUING INTEREST OF THE UNITED NATIONS AND IN 

PARTICULAR OF THE INTERNATIONAL CIVIL AVIATION ORGANISATION 

AND THE INTERNATIONAL MARITIME ORGANISATION; 

TBE CONFERENCE 

1 URGES STATES TO BECOME PARTY TO THE CONVENTION ON THE MARKING 

OF PLASTIC [AND SHEET] EXPLOSIVES FOR THE PURPOSE OF DETECTION 

AS SOON AS POSSIBLE; 

2 CALLS UPON STATES WHO MANUFACTIJRE PLASTIC EXPLOSIVES TO 

IMPLEMENT THE MARKING OF SUCH EXPLOSIVES AS SOON AS POSSIBLE, 

PENDING THE FORMAL ENTRY INTO FORCE OF THE CONVENTION; 

3 REQUESTS STATES TO CONTINUE TO ENCOURAGE RESEARCH AND 

DEVELOPMENT INTO IMPROVED AND ECONOMIC EQUIPMENT CAPABLE OF 

DETECTING ALL THE MARKING AGENTS SPECIFIED IN THE CONVENTION; 

4 URGES THE INTERNATIONAL COMMUNITY TO CONSIDER INCREASING 

TECHNICAL, FINANCIAL AND MATERIAL ASSISTANCE TO STATES IN NEED 

OF SUCH ASSISTANCE IN ORDER TO BE ABLE TO BENEFIT FROM THE 

ACHIEVEMENT OF THE AIMS AND OBJECTIVES OF THE CONVENTION, IN 

PARTICULAR THROUGH THE ICAO TECHNICAL ASSISTANCE PROGRAMMES; 
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5 INVITES THE ICAO COUNCIL: 

- TO ASSUME THE FUNCTIONS REFERRED TO IN THE CONVENTION; 

- TO MAINTAIN IN EXISTENCE ITS AD HOC GROUP OF SPECIALISTS 

ON EXPLOSIVES IN ORDER TO ENABLE IT TO CONTINUE STUDIES 

TO KEEP THE TECHNICAL ANNEX OF THE CONVENTION UP TO DATE, 

PENDING THE ENTRY INTO FORCE OF THE CONVENTION AND THE 

FORMATION OF THE EXPLOSIVES TECHNICAL COMMISSION; 

6 REQUESTS THE ICAO COUNCIL: 

- TO INITIATE, AS A MATTER OF HIGH PRIORITY, STUDIES INTO 

METHODS OF DETECTING EXPLOSIVES OR EXPLOSIVE MATERIALS, 

ESPECIALLY INTO THE MARKING OF THOSE EXPLOSIVES OF 

CONCERN, OTHER THAN PLASTIC EXPLOSIVES, WHOSE DETECTION 

WOULD BE AIDED BY THE USE OF MARKING AGENTS, WITH A VIEW 

TO THE EVOLUTION, IF NEEDED, OF AN APPROPRIATE 

COMPREHENSIVE LEGAL REGIME. 
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INTERNATIONAL CONFERENCE ON AIR LAW 

(Montreal, 12 February - 1 March 1991) 

Texts prepared by the Drafting Committee 

DRAFT FINAL CLAUSES 

ARTICLE IX 

The Annex to this Convention shall form an integral part of this Convention. 

ARTICLE X 

1. Any dispute between two or more States Parties concerning the 
interpretation or application of this Convention which cannot be settled through 
negotiation, shall at the request of one of them, be submitted to arbitration. 
If within six months from the date of the request for arbitration the Parties 
are unable to agree on the organization of the arbitration, any one of those 
Parties may refer the dispute to the International Court of Justice by request 
in conformity with the Statute of the Court. 

2. Each State Party may at the time of signature or ratification, acceptance 
or approval of this Convention or accession thereto, declare that it does not 
consider itself bound by the preceding paragraph. The other States Parties shall 
not be bound by the preceding paragraph with respect to any State Party ha~:inp, 
made such a reservation. 

C 
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3 .  Any State Party having made a reservation in accordance with the preceding 
paragraph may at any time withdraw this reservation by notification to the 
Depositary. 

ARTICLE XI 

Except as provided in Article X no reservation may be made to this 
Convention. 

ARTICLE XI1 

1. This Convention shall be open for signat:ure in Montreal on 1 March 1991 
by States participating in the International. Conference on Air Law held at 
Montreal from 12 February to 1 March 1991. After 1 March 1991 the Convention 
shall be open to all States for signature at the Headquarters of the 
International Civil Aviation Organization in Montreal until it enters into force 
in accordance with paragraph 3 of this Article. Any State which does not sign 
this Convention before its entry into force in accordance with paragraph 3 of 
this Article may accede to it at any time. 

2. This Convention shall be subject to ratification, acceptance or approval 
by States. Instruments of ratification, acceptance, approval or accession shall 
be deposited with the International Civil Aviation Organization, which is hereby 
designated the Depositary. When depositing its instrument of ratification, 
acceptance, approval or accession, each State shall declare whether or not it 
is a producer State. 

3 .  This Convention shall enter into force on the sixtieth day following the 
date of deposit of the thirty-fifth instrument of ratification, acceptance, 
approval or accession with the Depositary, provided that no fewer than five such 
States have declared pursuant to paragraph 2 of this Article that they are 
producer States. Should thirty-five such instruments be deposited prior to the 
deposit of their instruments by five producer States, this Convention shall enter 
into force on the sixtieth day following the date of deposit of the instrument 
of ratification, acceptance, approval or accession of the fifth producer State. 

4. For other States, this Convention sha:Ll enter into force sixty days 
following the date of deposit of their instruments of ratification, acceptance, 
approval or accession. 
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5 .  As soon as this Convention comes into force, it shall be registered by the 
Depositary pursuant to Article 102 of the Charter of the United Nations and 
pursuant to Article 83 of the Convention on International Civil Aviation 
(Chicago, 1944). 

ARTICLE XI11 

The Depositary shall promptly notify all signatories and States Parties of: 

1. each signature of this Convention and date thereof; 

2. each deposit of an instrument of ratification, acceptance, approval 
or accession and date thereof, giving special reference to whether 
the State has identified itself as a producer State; 

3 .  the date of entry into force of this Convention; 

4. the date of entry into force of any amendment to this Convention or 
its Annex ; 

5. any denunciation made under Article XIV; and 

6 .  any declaration made under paragraph 2 of Article X 

ARTICLE XIV 

1. Any State Party may denounce this Convention by written notification to 
the Depositary. 

2. Denunciation shall take effect six months following the date on which 
notification is received by the Depositary. 

IN WITNESS WHEREOF the undersigned Plenipotentiaries, being duly authorized 
thereto by their Governments, have signed this Convention. 

DONE at Montreal, this first day of March, one thousand nine hundred and 
ninety-one, in one original, drawn up in five authentic texts in the English, 
French, Russian, Spanish and Arabic language. 
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IKTERNATIONAL CONFERENCE ON AIR LAW 

(Montreal, I2 February - 1 March 1991) 

TEXT PREPARED BY THE DRAFTING COMMITTEE 

DRAFT CONVENTION ON THE MARKING OF PLASTIC EXPLOSIVES 
-* 

FOR THE PURPOSE OF DETECTION 

THE STATES PARTIES TO THIS CONVENTION, 

CONSCIOUS of t.he implications of acts of terrorism for international security; 

EXPRESSING deep concern regarding the increasi.ng Crend of terrcrist acts aimed 
at a total destruction of aircraft and other means of transportation; 

CONCERNED that plastic ex~losives can be used with 15ttle risk bf detection for 
unlawful acts including, inter alia, acts of unlawful interference with civil 
aviation, maritime navigation and other modes of transportation; 

CONSIDERING that the marking of such explosives for the purpose of detection 
would contribute significant]-y to the prevention of such unlawful acts; 

RECOGNIZING that for the purpose of deterring such unlawful acts there is an 
urgent need for an international instrument obliging States to adopt appropriate 
measures to ensure that plastic explosives are duly marked; 

CONSIDERING United Nations Security Council Resolution 635 of 14 June 1989, and 
United Nations General Assembly Resolution 44/29 of 4 December 1989 urging the 
International Civil Aviation Organization to intensify its work on devising an 
international regime for the marking of plastic or sheet explosives for the 
purpose of detection; 

BEARING IN MIND Resolution A27-8 adopted unanimously by the 27th Session of the 
Assembly of the International Civil Aviation Organization which endorsed with the 
highest and overriding priority the preparation of a new international instrument 
regarding the marking of plastic or sheet explosives for detection; 

NOTING with satisfaction the rc:le played by the Council of the Internatio~lal 
Civil Aviation Organization in the preparation of the Convention as well as its 
willingness to assume functions related to its implementation; 

* 
For the purposes of the approval of the draft Co~wvntion, this MhX Doc 
has bee11 translated into the Arabic langdage 
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HAVE AGREED AS FOLLOWS 

ARTICLE I 

' For the purposes of this Convention: 

1. "Explosives" mean explosive products, commonly known as 
"plastic explosives", including explosives in flexible or elastic sheet 
form, as described in the Annex to this Convention. 

2. "Detection agent" means a substance as described in the Annex to this 
Convention which is introduced into an explosive to render it detectable. 

3. "Marking" means introducing into an explosive a detection agent in 
accordance with the Annex to this Convention. 

4. "Manufacture" means any process, including reprocessing, that produces 
explosives. 

5. "Duly authorized military devices" include, but are not restricted to, 
shells, projectiles, mines, missiles, rockets, shaped charges, grenades and 
perforators manufactured exclusively for military or police purposes 
according to the laws and regulations of' the State Party concerned. 

6. "Producer State" means any State in whose territory explosives are 
manufactured. 

ARTICLE I1 

Each State Party shall take the necessary and effective measures to prohibit and 
prevent the manufacture in its territory of unmarked explosives. 

ARTICLE I11 

1. Each State Party shall take the necessary and effective measures to prohibit 
and prevent the movement into or out of its territory of unmarked explosives. 

2 .  The preceding paragraph shall not apply in respect of movements for purposes 
not inconsistent with the objectives of this Convention, by authorities of a 
State Party performing military or police funct:ions, of unmarked explosives under 
the control of that State Party in accordance with paragraph 1 of Article IV. 
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ARTICLE IV 

1. Each State Party shall take the necessary measures to exercise strict and 
effective control over the possession and transfer of possession of unmarked 
explosive.; which have been manufactured in or brought into its territory prior 
to the en-ry into force of this Convention in respect of that State, so as to 
prevent tlleir diversion or use for purposes inconsistent with the objectives of 
this Convention. 

2 .  Each State Party shall take the necessary measures to ensure that all stocks 
of those explosives referred to in paragraph 1 of this Article not held by its 
authorities performing military or police functions are destroyed or consumed for 
purposes not inconsistent with the objectives of this Convention, marked or 
rendered permanently ineffective, within a period of three years from the entry 
into force of this Convention in respect of that State. 

3 .  Each State Party shall take the necessary measures to ensure that all stocks 
of those explosives referred to in paragraph 1 of this Article held by its 
authorities performing military or police functions and that are not incorporated 
as an integral part of duly authorized military devices are destroyed or consumed 
for purposes not inconsistent with the objectives of this Convention, marked or 
rendered permanently ineffective, within a period of fifteen years from the entry 
into force of this Convention in respect of that State. 

4. Each State Party shall take the necessary measures to ensure the 
destruction, as soon as possible, in its territory of unmarked explosives which 
may be discovered therein and which are not referred to in the preceding 
paragraphs of this Article, other than stocks of unmarked explosives held by its 
authorities performing military or police functions and incorporated as an 
integral part of duly authorized military devices at the date of the entry into 
force of this Convention in respect of that State. 

ARTICLE V 

1. There is established by this Convention an International Explosives 
Technical Commission (hereinafter referred to as "the Commission") consisting of 
not less than fifteen nor more than nineteen members appointed by the Council of 
the International Civil Aviation Organization (hereinafter referred to as "the 
Council") from among persons nominated by States Parties to this Convention. 

2 .  The members of the Commission shall be experts having direct arid substantial 
experience in matters relating to the manufacture or detection of, or research 
in, explosives. 

3 .  Members of the Commission shall serve for a period of three years and shall 
be eligible for re-appointment. 

4 .  Sessions of the Commission shall be convened, at least once a year at the 
Headquarters of the International Civil Aviation Organization, and at such places 
and times as may be directed or approved by the Council. 
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5 .  The Commission shall adopt its rules of procedure, subject to the approval 
of the Council. 

ARTICLE VI 

1. The Commission shall evaluate technical developments relating to the 
manufacture, marking and detection of explosives. 

2 .  The Commission, through the Council, shal.1 report its findings to the States 
Parties and international organizations concerned. 

3 .  Whenever necessary, the Commission shall make recommendations to the Council 
for amendments to the Annex to the Convention. The Commission shall endeavour 
to take its decisions on such recommendations by consensus. In the absence of 
consensus the Commission shall take such deci:sions by a two-thirds majority vote 
of its members. 

4 .  The Council may, on the recommendation 0.E the Commission, propose to States 
Parties amendments to the Annex to this Conv'ention. 

ARTICLE VII: 

1. Any State Party may, within ninety days from the date of notification of a 
proposed amendment to the Annex to this Convention, transmit to the Council its 
comments. The Council shall communicate these comments to the Commission as soon 
as possible for its consideration. The Council shall invite any State Party 
which comnents on or objects to the proposed amendment to consult the Commission. 

2. The Conmission shall consider the views of States Parties made pursuant to 
the preceding paragraph and report to the Council. The Council, after 
cansidsration of the Commission's report, and taking into account the nature of 
the amendment and the comments of States, including producer States, may propose 
the amendment to all States Parties for adoption. 

3. If a proposed amendment has not been objected to by five or more States 
Parties by means of written notification to the Council within ninety days from 
the date of notification of the amendment by the Council, it shall be deemed to 
have been adopted, and shall enter into force one hundred and eighty days 
thereafter or after such other period as speci-fied in the proposed amendment for 
States not having expressly objected to the proposal. 

4. States having expressly objected to the proposed amendment may, 
subsequently, by means of the deposit of an instrument of acceptance or approval, 
express their consent to be bound by the provisions of the amendment. 

5. If five or more States Parties have objected to the proposed amendment, the 
Council shall refer it to the Commission for further consideration. 
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6. If the proposed amendment has not been adopted in accordance with 
paragraph 3 of this Article, the Council may convene a conference of all States 
Parties. 

ARTICLE VIII 

1. States Parties shall, if possible, transmit to the Council information thar 
would assist the Commission in the discharge of its functions under paragraph 1 
of Article VI. 

2. States Parties shall keep the Council informed of measures they have taken 
to implement the provisions of this Convention. The Council shall co~nmunicate 
such information to all States Parties and international organizations concerned. 

ARTICLE IX 

The Council of the International Civil Aviation Organization shall, in 
co-operation with States Parties and international organizations concerned, take 
appropriate measures to facilitate the implementation of this Convention, 
including the provison of technical assistance and measures for the exchange of 
information relating to technical developments in the marking and detection of 
explosives. 

ARTICLE X 

The Annex to this Convention shall form an integral part of this Convention. 

ARTICLE XI 

1. Any dispute between two or more States Parties concerning the interpretation 
or application of this Convention which cannot be settled through negotiation 
shall, at the request of one of them, be submitted to arbitration. If within six 
months from the date of the request for arbitration the Parties are unable to 
agree on the organization of the arbitration, any one of those Parties may refer 
the dispute to the International Court of Justice by request in conformity with 
the Statute of the Court. 

2. Each State Party may, at the time of signature or ratification, acceptance 
or approval of this Convention or accession thereto, declare that it does not 
consider itself bound by the preceding paragraph. The other States Parties shall 
not be bound by the preceding paragraph with respect to any State Party having 
made such a reservation. 
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3 .  Any State Party having made a reservation in accordance with the preceding 
paragraph may at any time withdraw this reservation by notification to the 
Depositary. 

ARTICLE X I 1  

Except as provided in Article XI no reservation may be made to this 
Convention. 

ARTICLE XI11 

1. This Convention shall be open for signature in Montreal on 1 March 1991 by 
States participating in the International Conference on Air Law held at Montreal 
from 12 February to 1 March 1991. After 1March the Convention shall be open to 
all States for signature at the Headquarters of the International Civil Aviation 
Organization in Montreal until it enters into force in accordance with 
paragraph 3 of this Article. Any State which does not sign this Convention may 
acceie to it at any time. 

2. This Convention shall be subject to ratification, acceptance, approval or 
accession by States. Instruments of ratification, acceptance, approval or 
accession shall be deposited with the International Civil Aviation Organization, 
which is hereby designated the Depositary. When depositing its instrument of 
ratificatior?, acceptance, approval or accession, each State shall declare whether 
or not it is a producer of explosives. 

3. This Convention shall enter into force on the sixtieth day following the 
date of deposit of the thirty-fifth instrument of ratification, acceptance, 
approval or accession with the Depositary, provided that no fewer than five such 
States have declared pursuant to paragraph 2 of this Article that they are 
producer States. Should thirty-five such instruments be deposited prior to the 
deposit of their instruments by five producer States, this Convention shall enter 
into force on the sixtieth day following the date of deposit of the instrument 
of ratification, acceptance, approval or acc'ession of the fifth producer State. 

4. For other States, this Convention shall enter into force sixty days 
following the date of deposit of their instruments of ratification, acceptance, 
approval or accession. 

5. As soon as this Convention comes into force, it shall be registered by the 
Depositary pursuant to Article 102 of the Charter of the United Nations and 
pursuant to Article 83 of the Convention on International Civil Aviation 
(Chicago, 1944). 
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ARTICLE XIV 

The Depositary shall promptly notify all signatories and States Parties of: 

1. each signature of this Convention and date thereof; 

2. each deposit of an instrument of ratification, acceptance, approval 
or accession and date thereof, giving special reference to whether 
the State has identified itself as a producer State; 

3 .  the date of entry into force of this Convention; 

4. the date of entry into force of any amendment to this Convention or 
its Annex; 

5. any denunciation made under Article XV; and 

6. any declaration made under paragraph 2 of Article XI 

ARTICLE XV 

1. Any State Party may denounce this Convention by written notification to the 
Depositary. 

2. Denunciation shall take effect one hundred and eighty days following the 
date on which notification is received by the Depositary. 

IN WITNESS WHEREOF the undersigned Plenipotentiaries, being duly authorized 
thereto by their Governments, have signed this Convention. 

DONE at Montreal, this first day of March, one thousand nine hundred and 
ninety-one, in one original, drawn up in five authentic texts in the English, 
French, Russian, Spanish and Arabic language. 
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ANNEX 

PART 1: Description of explosives 

I The explosives referred to in paragraph 1 of Article I of this 
Convention are those that: 

a) are formulated with one or more high explosives which in their 
pure form have a vapour pressure less than 1 0 - ~ ~ a  at a 
temperature of 25°C; 

b) are formulated with a binder material; and 

C) are, as a mixture, malleable or flexible at normal room 
temperature. 

I I This Convention shall not apply to explosives in the cases specified 
below as long as they continue to be held or used for the purposes 
there specified or remain incor:?orated as there specified, namely 
those explosives that: 

are manufactured or held in limited quantities solely for use in 
duly authorized research, development or testing of new or 
modified explosives ; 

are manufactured or held in limited quantities solely for use in 
duly authorized training in explosives detection and/or 
development or testing of explosives detection equipment; 

are manufactured or held in limited quantitites solely for duly 
authorized forensic science purposes; or 

are destined to be and are incorporated as as integral part of 
duly authorized military devices in the territory of the producer 
State within three years of the coming into force of this 
Convention in respect of tha.t State. Such devices produced in 
this period of three years shall be deemed to be duly authorized 
military devices within paragraph 4 of Article IV of this 
Convention. 

Each State Party shall exercise strict and effective control over 
the possession and transfer of possession of the explosives 
referred to in paragraph I1 so as to prevent their diversion or 
use for purposes inconsistent with the objectives of this 
Convention. 

Each State Party shall take the necessary measures to ensure the 
destruction, as soon as possible, in its territory of unmarked 
explosives which no longer fall within the scope of 
paragraph I1 a) , b) or c) and of unmarked explosives manufactured 
since the coming into force of this Convention in respect of that 
State that are not incorporated as specified in paragraph I1 d). 
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I V In this Part: 

"uuly authorized" in paragraph I1 a), b) and c) means permitted 
according to the law and regulations of the State Party 
concerned; and 

"high explosives" include but are not restricted to 
c y c l o t e t r a r n e t h y l e n e t e t r a n i t r a m i n e  ( H M X )  
p e n t a e r y t h r i t o l  t e t r a n i t r a t e  ( P E T N )  a n d  
cyclotrimethylenetrinitramine (RDX). 

PART 2: Detection agents 

A detection agent is any one of those substances set out in the following Table. 
Detection agents described in this Table are intended to be used to enhance the 
detectability of explosives by vapour detection means. In each case, the 
introduction of a detection agent into an explosive shall be done in such a 
manner as to achieve homogenous distribution in the finished product. The 
minimum concentration of a detection agent in the finished product at the time 
of manufacture shall be as shown in the said Table. 

TABLE 

Name of detection agent Molecular Molecular Minimum 
formula weight concentration 

Ethylene glycol dinitrate (EGDN) C2H, 152 0.2% by mass 

2,3-Dimethyl-2,3-dinitrobutane C6H~z(N02)2 176 0.1% by mass 
( DIWB 

para-Mononitrotoluene (p-MNT) C7H7N02 137 0.5% by mass 

ortho-Mononitrotoluene (o-MNT) C7H?N02 137 0.5% by mass 

Any explosive which, as a result of its normal formulation, contains any of the 
designated detection agents at or above the required minimum concentration level 
shall be deemed to be marked. 
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INTERNATIONAL CONFERENCE ON A I R  LAW 

(Mont rea l ,  12  February  - 1 March 1991 ) 

REPORT OF THE CREDENTIALS COMMITTEE 

1. A t  i t s  F i r s t  Meeting he ld  on 12  February  1991 t h e  Conference  e s t a b l i s h e d  
a  C r e d e n t i a l s  .Commit t e e  and t h e  D e l e g a t i o n s  of B r a z i l ,  Czechos lovak ia ,  Ghana, 
Lebanon and Sweden were i n v i t e d  t o  nominate members f o r  t h i s  Committee. 

2 .  On 13 February  1991 a t  0900 hours  t h e r e  was t h e  F i r s t  Meeting of  t h e  
C r e d e n t i a l s  Committee which was composed a s  fo l lows :  

D r .  I .  Jakubovicz  ( B r a z i l  ) 
M r .  O .  Vodicka (Czechos lovak ia )  
Group Capt .  (R td . )  J .  0 .  Koranteng (Ghana) 
M r .  E . Alam (Lebanon) 
M r .  V.  M. Brus6n (Sweden) 

2.1 On t h e  p r o p o s a l  made by t h e  D e l e g a t e  of Ghana, t h e  D e l e g a t e  of B r a z i l  was 
e l e c t e d  Chairman of t h e  Committee. 

3 .  A t  t h e  Th i rd  Meeting of t h e  P l e n a r y  of t h e  Conference ,  t h e  Chairman 
of t h e  C r e d e n t i a l s  Committee p r e s e n t e d  a  p r e l i m i n a r y  r e p o r t  and informed t h e  
Conference t h a t  a s  of 13 February  1991 (0900 h o u r s )  67 D e l e g a t i o n s  had r e g i s t e r e d  
f o r  t h e  Confe rence ,  and c r e d e n t i a l s  i n  due and p roper  form had been submi t t ed  by 
43 of t h e s e  D e l e g a t i o n s .  

4 .  The Committee recommended t o  t h e  Confe rence ,  i n  conformi ty  w i t h  Rule 3 of  
t h e  Rules  of P r o c e d u r e ,  t h a t  a l l  t h e  D e l e g a t i o n s  r e g i s t e r e d  be  p e r m i t t e d  t o  
p a r t i c i p a t e  i n  t h e  Conference pending r e c e i p t  of  t h e i r  c r e d e n t i a l s  i n  due form; t h e  
Conference  accep ted  t h i s  recommendat ion.  

5. On 25 February  1991 t h e  C r e d e n t i a l s  Commit t e e  met a g a i n  and examined t h e  
c r e d e n t i a l s  i s sued  by t h e  Governments of t h e  fo l lowing  76 S t a t e s  and found them t o  
b e  i n  due and p roper  form: 

A f g h a n i s t  an ,  t h e  Republ ic  of 
A l g e r i a ,  t h e  P e o p l e ' s  Democratic 

Republ ic  of  
Argent i n e  Repub 1 i c  , t h e  
A u s t r a l i a  
A u s t r i a ,  t h e  Republ ic  of  
Belgium, the  Kingdom of 
R o l i v i a ,  t h e  Republ ic  of 
B r a z i l ,  t h e  F e d e r a t i v e  Republ ic  of 
B u l g a r i a  , t h e  P e o p l e ' s  Republ ic  of 
R y e l o r u s s i a n  S o v i e t  S o c i a l i s t  

Repub 1 i c  , t h e  
Canada 

Cape Verde,  t h e  Republ ic  of 
C h i l e ,  t h e  Repub l ic  of 
China ,  t h e  Peop le ' s  Republ ic  of  
Colombia, t h e  Repub l ic  of 
Cos ta  R i c a ,  t h e  Republ ic  of 
C8te d  ' I v o i r e ,  t h e  Republ ic  o f  
Cuba, t h e  Republic of 
Czech and Slovak F e d e r a l  Republ i c  , t h e  
Denmark, t h e  Kingdom of 
Ecuador ,  t h e  Republ ic  of  
Egypt ,  t h e  Arab Republ ic  of 
E t h i o p i a ,  t h e  P e o p l e ' s  Democrat ic  

Republ ic  of 
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F i n l a n d ,  t h e  Republ ic  of 
French Republ ic  , t h e  
Gabonese R e p u b l i c ,  t h e  
Germany, t h e  F e d e r a l  Republ ic  of 
Ghana, t h e  Repub 1 i c  of 
Guinea ,  t h e  Repub l i c  of 
Guinea-Bissau , t h e  Repub 1 i c  of 
He1 l e n i c  Repub l i c  , t h e  
Holy S e e ,  t h e  
Honduras,  t h e  Republ ic  of 
I n d i a ,  t h e  Repub l ic  of 
Indones i a  , t h e  Repub l i c  of 
I r a n ,  t h e  I s l a m i c  Republ ic  of 
I s r a e l ,  t h e  S t a t e  of 
I t a l i a n  R e p u b l i c ,  t h e  
Jamaica 
Japan 
Kenya, t h e  Republ ic  of 
Kuwai t ,  t h e  S t a t e  of 
Lebanese Republ ic  , t h e  
Madagascar,  t h e  Democratic Republ ic  of 
M a l i ,  t h e  Republ ic  of 
Maur i t  i u s  
Mexican S t a t e s ,  t h e  United 
Morocco, t h e  Kingdom of  
N e t h e r l a n d s ,  t h e  Kingdom of t h e  
N i g e r i a ,  t h e  F e d e r a l  Republ ic  of 
Norway, t h e  Kingdom of 

P a k i s t a n ,  t h e  I s l a m i c  Republ ic  of  
Paraguay,  t h e  Republic of 
P e r u ,  t h e  Republ ic  of 
Po land ,  t h e  Republ ic  of 
Republ ic  of Korea ,  t h e  
Romania 
Saudi  A r a b i a ,  t h e  Kingdom of 
S e n e g a l ,  t h e  Repub l i c  of 
S p a i n ,  t h e  Kingdom of 
Sweden, t h e  Kingdom of 
Swiss C o n f e d e r a t i o n ,  t h e  
T h a i l a n d ,  t h e  Kingdom of 
Togolese  R e p u b l i c ,  t h e  
T r i n i d a d  and Tobago, t h e  Republic of 
T u n i s i a ,  t h e  Repub 1 i c  of 
Turkey,  t h e  Republic of 
Uganda, t h e  Republ ic  of 
Ukrainian S o v i e t  Soc i a l  i s  t 

R e p u b l i c ,  t h e  
Union of S o v i e t  S o c i a l i s t  Republ ics  , t h e  
United Arab E m i r a t e s ,  t h e  
United Kingdom of Great  B r i t a i n  and 

Northern  I r e l a n d ,  t h e  
United Republ ic  of Tanzan ia ,  t h e  
United S t a t e s  of America,  t h e  
Venezuela ,  t h e  Repub l i c  of 
Zambia, the  Republ ic  of 

5.1 Three  a d d i t i o n a l  D e l e g a t i o n s  have not submit ted  c r e d e n t i a l s  a t  t h i s  
t ime . 
5.2 Fur the rmore ,  t h e  f o l l o w i n g  f i v e  Observer D e l e g a t i o n s  have r e g i s t e r e d  
and p r e s e n t e d  p roper  evidence of a c c r e d i t a t i o n  t o  t h e  Conference  : 

United Nat ions  (UN) 
I n t e r n a t i o n a l  Mar it ime Organizat io 'n  ( I M O  1 
I n t e r n a t i o n a l  A i r  T r a n s p o r t  A s s o c i a t i o n  (IATA) 
I n t e r n a t i o n a l  F e d e r a t i o n  of A i r  Line P i l o t s  ' Assoc i a t i o n s  (IFALPA) 
L a t i n  American C i v i l  A v i a t i o n  Commission (LACAC) 
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INTERNATIONAL CONFERENCE ON AIR LAW 

(Montreal, 12 February - 1 March 1991) 

PROPOSAL BY JAPAN 

ARTICLE XVI 

Any proposed amendment to this Convention shall be approved by a 
two-third vote of the States Parties at an international conference. Such 
amendment shall enter into force in respect of States which have ratified, 
accepted, approved or acceded to the amendment when two-thirds of the States 
Parties, including five or more producer States, have depositedtheir instruments 
of ratification, acceptance, approval or accession, unless by the same majority 
the Conference decides to apply a different rule. 
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INTERNATIONAL CONFERENCE ON AIR LAW 

(Montreal, 12 February - 1 March 1991) 

FINAL ACT 

of the International Conference on Air Law 
held under the auspices of the 

International Civil Aviation Organization in February-March 1991 

The Plenipotentiaries at the International Conference on Air Law held 
under the auspices of the International Civil Aviation Organization met at 
Montreal from 12 February - 1 March 1991 for the purpose of considering a draft 
Convention on the Marking of Plastic Explosives for the Purpose of Detection 
prepared by the Legal Committee of the International Civil Aviation Organization. 

The Governments of the following 78 States were represented at the 
Conference: 

Afghanistan, the Republic of 
Algeria, the People's Democratic Republic of 
Argentine Republic, the 
Australia 
Austria, the Republic of 
Belgium, the Kingdom of 
Belize 
Bolivia, the Republic of 
Brazil, the Federative Republic of 
Bulgaria, the People's Republic of 
Byelorussian Soviet Socialist 
Republic, the 

Canada 
Cape Verde, the Republic of 
Chile, the Republic of 
China, the People's Republic of 
Colombia, the Republic of 
Costa Rica, the Republic of 
CBte d'Ivoire, the Republic of 
Cuba, the Republic of 

* 
For the purposes of the approval of this Final Act, this MEX Doc has 
been translated into the Arabic language 
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Czech and Slovak Federal Republic, the 
Denmark, the Kingdom of 
Ecuador, the Republic of 
Egypt, the Arab Republic of 
Ethiopia, the People's Democratic Republic of 
Finland, the Republic of 
French Republic, the 
Gabonese Republic, the 
Germany, the Federal Republic of 
Ghana, the Republic of 
Guinea, the Republic of 
Guinea-Bissau, the Republic of 
Hellenic Republic, the 
Holy See, the 
Honduras, the Republic of 
India, the Republic of 
Indonesia, the Republic of 
Iran, the Islamic Republ-ic of 
Israel, the State of 
Italian Republic, the 
Jamaica 
Japan 
Kenya, the Republic of 
Kuwait, the State of 
Lebanese Republic, the 
Madagascar, the Democratic Republic of 
Mali, the Republic of 
Mauritius 
Mexican States , the Unit~ed 
Morocco, the Kingdom of 
Netherlands, the Kingdo~n of the 
Nigeria, the Federal Republic of 
Norway, the Kingdom of 
Pakistan, the Islamic Republic of 
Paraguay, the Republic of 
Peru, the Republic of 
Poland, the Republic of 
Republic of Korea, the 
Romania 
Saudi Arabia, the Kingd~om of 
Senegal, the Republic of 
Spain, the Kingdom of 
Sweden, the Kingdom of 
Swiss Confederation, the 
Thailand, the Kingdom of 
Togolese Republic, the 
Trinidad and Tobago, the Republic of 
Tunisia, the Republic of 
Turkey, the Republic of 
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Uganda, the Republic of 
Ukrainian Soviet Socialist Republic, the 
Union of Soviet Socialist Republics, the 
United Arab Emirates, the 
United Kingdom of Great Britain and 
Northern Ireland, the 

United Republic of Tanzania, the 
United States of America, the 
Venezuela, the Republic of 
Zaire, the Republic of 
Zambia, the Republic of 

The following International Organizations were represented by 
Observers: 

United Nations 
International Maritime Organization (IMO) 
International Air Transport Association (IATA) 
International Federation of Air Line 
Pilots' Associations (IFALPA) 

African Civil Aviation Commission (AFCAC) 
Latin American Civil Aviation Commission (LACAC) 

The Conference was opened by the President of the Council of the 
International Civil Aviation Organization, Dr. Assad Kotaite. The 
Secretary-General of the United Nations, Mr. Javier Perez de Cuellar, addressed 
the opening meeting of the Conference. 

The Conference unanimously elected as President 
Dr. K.O. Rattray (Jamaica). It further unanimously elected as Vice-presidents 
Dr. F.A. Cede (Austria), Dr. H.A. Perucchi (Argentina), Mr. M. Mukai (Japan), 
and Mr. V. Poonoosamy (Mauritius). 

The Secretary General of the Conference was Dr. S.S. Sidhu, 
Secretary General of the International Civil Aviation Organization. 
Dr. M. Milde, Director of the Legal Bureau of the International Civil Aviation 
Organization, was the Executive Secretary of the Conference; he was assisted by 
Dr. M. Pourcelet, principal Legal Officer, Mr. R.D. van Dam, Senior Legal 
Officer, Mr. G.M. Kakkar and Mr. J.V. Augustin, Legal Officers of the 
Organization and by other officials of the Organization. 
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The Conference established a Commission of the Whole, whose Chairman 
was the President of the Conference, and the following Committees: 

CREDENTIALS COMMITTEE: 

Chairman: Dr. I. Jakubovicz (Brazil) 

Members : Czechoslovakia 
Ghana 
Lebanon 
Sweden 

DRAFTING COMMITTEE 

Chairman: Mr. V. Poonoosamy (Mauritius) 

Members: Argentina 
Canada 
China 
C6te d' Ivoire 
Czechoslovakia 
Egypt 
France 
Islamic Republic of Iran 
Japan 
Pakistan 
Saudi Arabia 
Union of Soviet Socialist Republics 
United Kingdom 
United States 
Venezuela 

Following its deliberations, the Conference adopted [by consensus] 
the text of a Convention on the Marking of Plastic Explosives for the Purpose 
of Detection. The said Convention has been opened for signature at Montreal on 
this day. 

The Conference furthermore adopted by consensus the following 
Resolution: 

WHEREAS unlawful acts against, inter alia, civil aviation, 
maritime navigation and other modes of transportation often 
involve the use of explosives and explosive materials; 

WHEREAS the marking of plastic explosives for the purpose 
of detection will assist States in preventing such acts; 
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NOTING the importance to all States of the availability 
of suitable means of detection; 

RECOGNIZING that the implementation of such means could 
give rise to difficulties for some States; 

CONSCIOUS of the desirability of further work in relati,on 
to the detection of explosives other than plastic explosives 
which might be used for unlawful acts; 

NOTING the continuing interest of the United Nations and 
in particular of the International Civil Aviation Organization 
and the International Maritime Organization; 

THE CONFERENCE: 

Urges States to become Party to the Convention on the Marking of 
Plastic Explosives for the Purpose of Detection as soon as 
possible ; 

Calls upon States which manufacture plastic explosives to 
implement the marking of such explosives as soon as possible; 

Requests States to continue to encourage research and development 
into improved and economic means of detecting all the markint 
agents specified in the Convention; 

Urges the international community to consider increasing 
technical, financial and material assistance to States in need 
of such assistance in order to be able to benefit from the 
achievement of the aims and objectives of the Convention, in 
particular through the technical assistance programmes of the 
International Civil Aviation Organization; 

Invites the Council of the International Civil Aviation 
Organization: 

a) to assume the functions referred to in the Convention; 

b) to maintain in existence its Ad Hoc Group of Specialists on 
the Detection of Explosives in order to enable it to continue 
studies to keep the Annex to the Convention up to date, 
pending the entry into force of the Convention and the 
formation of the International Explosives Technical 
Commission; 

c) to respect the principle of equitable geographical 
representation in the appointment of the members of the 
International Explosives Technical Commission; 



MEX Doc No. 39 

6. Requests the Council of the International Civil Aviation 
Organization to initiate, as a matter of high priority, studies 
into methods of detecting explosives or explosive materials, 
especially into the marking of those explosives of concern, other 
than plastic explosives, whose detection would be aided by the 
use of marking agents, with a view to the evolution, if needed, 
of an appropriate comprehensive legal regime. 

IN WITNESS WHEREOF the Delegates of States duly authorized thereto 
have signed this Final Act. 

DONE at Montreal on the first day of March of the year One Thousand 
Nine Hundred and Ninety-one in five authentic texts in the English, French, 
Russian, Spanish and Arabic languages in a single copy which shall be deposited 
with the International Civil Aviation Organization and a certified copy of which 
shall be delivered by the said Organization to each of the Governments 
represented at the Conference. 
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INTERNATIONAL CONFERENCE ON AIR LAW 

(Montreal, 12 February - 1 March 1991) 

TEXT ADOPTED BY THE COMMISSION OF THE WHOLE 

CONVENTION ON THE MARKING OF PLASTIC EXPLOSIVES 
FOR THE PURPOSE OF DETECTION 

THE STATES PARTIES TO THIS CONVENTION, 

CONSCIOUS of the implications of acts of terrorism for international security; 

EXPRESSING deep concern regarding terrorist acts aimed at destruction of 
aircraft, other means of transportation and other targets; 

CONCERNED that plastic explosives have been used for such terrorist acts; 

CONSIDERING that the marking of such explosives for the purpose of detection 
would contribute significantly to the prevention of such unlawful acts; 

RECOGNIZING that for the purpose of deterring such unlawful acts there is an 
urgent need for an international instrument obliging States to adopt appropriate 
measures to ensure that plastic explosives are duly marked; 

CONSIDERING United Nations Security Council Resolution 635 of 14 June 1989, and 
United Nations General Assembly Resolution 44/29 of 4 December 1989 urging the 
International Civil Aviation Organization to intensify its work on devising an 
international regime for the marking of plastic or sheet explosives for the 
purpose of detection; 

BEARING IN MIND Resolution A27-8 adopted unanimously by the 27th Session of the 
Assembly of the International Civil Aviation Organization which endorsed with 
the highest and overriding priority the preparation of a new international 
instrument regarding the marking of plastic or sheet explosives for detection; 

* For the purposes of the approval of this Convention, this MEX Doc has 
been translated into the Arabic language 
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NOTING with satisfaction the role played by the Council of the International 
Civil Aviation Organization in the preparation of the Convention as well as its 
willingness to assume functions related to its implementation; 

HAVE AGREED AS FOLLOWS: 

ARTICLE I 

For the purposes of this Convention: 

"Explosives" mean explosive products, commonly known as 
"plastic explosives", including explosives in flexible or elastic sheet 
form, as described in the Annex to this Convention. 

"Detection agent" means a substance as described in the Annex to this 
Convention which is introduced into an explosive to render it detectable. 

"Marking" means introducing into an explosive a detection agent in 
accordance with the Annex to this Convention. 

"Manufacture" means any process, including reprocessing, that produces 
explosives. 

"Duly authorized military devices" include, but are not restricted to, 
shells, bombs, projectiles, mines, missiles, rockets, shaped charges, 
grenades and perforators manufactured exclusively for military or police 
purposes according to the laws and regulations of the State Party concerned. 

"Producer State" means any State in whose territory explosives are 
manufactured. 

ARTICLE I1 

Each State Party shall take the necessary an~d effective measures to prohibit and 
prevent the manufacture in its territory of unmarked explosives. 

ARTICLE 1111 

1. Each State Party shall take the necessary and effective measures to prohibit 
and prevent the movement into or out of its territory of unmarked explosives. 

2 .  The preceding paragraph shall not apply in respect of movements for purposes 
not inconsistent with the objectives of this Convention, by authorities of a 
State Party performing military or police functions, of unmarked explosives under 
the control of that State Party in accordance with paragraph 1 of Article IV. 
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ARTICLE IV 

1. Each State Party shall take the necessary measures to exercise strict and 
effective control over the possession and transfer of possession of unmarked 
explosives which have been manufactured in or brought into its territory prior 
to the entry into force of this Convention in respect of that State, so as to 
prevent their diversion or use for purposes inconsistent with the objectives of 
this Convention. 

2 .  Each State Party shall take the necessary measures to ensure that all stocks 
of those explosives referred to in paragraph 1 of this Article not held by its 
authorities performing military or police functions are destroyed or consumed 
for purposes not inconsistent with the objectives of this Convention, marked or 
rendered permanently ineffective, within a period of three years from the entry 
into force of this Convention in respect of that State. 

3 .  Each State Party shall take the necessary measures to ensure that all stocks 
of those explosives referred to in paragraph 1 of this Article held by its 
authorities performing military or police functions and that are not incorporated 
as an integral part of duly authorized military devices are destroyed or consumed 
for purposes not inconsistent with the objectives of this Convention, marked or 
rendered permanently ineffective, within a period of fifteen years fromthe entry 
into force of tnis Convention in respect 3f that State. 

4. Each State Party shall take the necessary measures to ensure the 
destruction, as soon as possible, in its territory of unniarked explosives which 
may be discovered therein and which are not referred to in the preceding 
paragraphs of this Article, other than stocks of unmarked explosives held by its 
authorities performing military or police functions and incorporated as an 
integral part of duly authorized military devices at the date of the entry into 
force of this Convention in respect of that State. 

ARTICLE V 

1. There is established by this Convention an International Explosives 
Technical Commission (hereinafter referred to as "the Commission") consisting 
of not less than fifteen nor more than nineteen members appointed by the Council 
of the International Civil Aviation Organization (hereinafter referred to as "the 
Council") from among persons nominated by States Parties to this Convention. 

2 .  The members of the Commission shall be experts having direct and substantial 
experience in matters relating to the manufacture or detection of, or research 
in, explosives. 

3 .  Members of the Commission shall serve for a period of three years and shall 
be eligible for re-appointment. 

4. Sessions of the Commission shall be convened, at least once a year at the 
Headquarters of the International Civil Aviation Organization, or at such places 
and times as may be directed or approved by the Council. 
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5 .  The Commission shall adopt its rules of procedure, subject to the approval 
of the Council. 

ARTICLE v:I 

1. The Commission shall evaluate technical developments relating to the 
manufacture, marking and detection of explosives. 

2 .  The Commission, through the Council, shall report its findings to the States 
Parties and international organizations concerned. 

3 .  Whenever necessary, the Commission shall. make recommendations to the Council 
for amendments to the Annex to this Convention. The Commission shall endeavour 
to take its decisions on such recommendations by consensus. In the absence of 
consensus the Commission shall take such decisions by a two-thirds majority vote 
of its members. 

4. The Council may, on the recommendation of the Commission, propose to States 
Parties amendments to the Annex to this Convention. 

ARTICLE VII 

1. Any State Party may, within ninety days from the date of notification of 
a proposed amendment to the Annex to this Convention, transmit to the Council 
its comments. The Council shall communicate these comments to the Commission 
as soon as possible for its consideration. The Council shall invite any State 
Party which comments on or objects to the proposed amendment to consult the 
Commission. 

2 .  The Commission shall consider the views of States Parties made pursuant to 
the preceding paragraph and report to the Council. The Council, after 
consideration of the Commission's report, and taking into account the nature of 
the amendment and the comments of States Part:ies, including producer States, may 
propose the amendment to all States Parties for adoption. 

3. If a proposed amendment has not been objected to by five or more States 
Parties by means of written notification to the Council within ninety days from 
the date of notification of the amendment by the Council, it shall be deemed to 
have been adopted, and shall enter into force one hundred and eighty days 
thereafter or after such other period as spec:ified in the proposed amendment for 
States Parties not having expressly objected thereto. 

4. States Parties having expressly objected to the proposed amendment may, 
subsequently, by means of the deposit of an instrument of acceptance or approval, 
express their consent to be bound by the provisions of the amendment. 

5. If five or more States Parties have osbjected to the proposed amendment, 
the Council shall refer it to the Commission for further consideration. 
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6 .  If the proposed amendment has not been adopted in accordance with 
paragraph 3 of this Article, the Council may also convene a conference of all 
States Parties. 

ARTICLE VIII 

1. States Parties shall, if possible, transmit to the Council information that 
would assist the Commission in the discharge of its functions under paragraph 1 
of Article VI. 

2 .  States Parties shall keep the Council informed of measures they have taken 
to implement the provisions of this Convention. The Council shall communicate 
such information to all States Parties and international organizations concerned. 

ARTICLE IX 

The Council shall, in co-operation with States Parties and international 
organizations concerned, take appropriate measures to facilitate the 
implementation of this Convention, including the provision of technical 
assistance and measures for the exchange of information relating to technical 
developntents in the marking and detection of explosives. 

ARTICLE X 

The Annex to this Convention shall form an integral part of this Convention. 

ARTICLE XI 

1. Any dispute between two or more States Parties concerningthe interpretation 
or application of this Convention which cannot be settled through negotiation 
shall, at the request of one of them, be submitted to arbitration. If within 
six months from the date of the request for arbitration the Parties are unable 
to agree on the organization of the arbitration, any one of those Parties may 
refer the dispute to the International Court of Justice by request in conformity 
with the Statute of the Court. 

2. Each State Party may, at the time of signature, ratification, acceptance 
or approval of this Convention or accession thereto, declare that it does not 
consider itself bound by the preceding paragraph. The other States Parties shall 
not be bound by the preceding paragraph with respect to any State Party having 
made such a reservation. 

3 .  Any State Party having made a resexvation in accordance with the preceding 
paragraph may at any time withdraw this reservation by notification to the 
Depositary. 

ARTICLE XI1 
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Except as provided in Article XI no reservation may be made to this Convention. 

ARTICLE XI11 

1. This Convention shall be open for signature in Montreal on 1 March 1991 by 
States participating in the International Conference on Air Law held at Montreal 
from 12 February to 1 March 1991. After 1 March 1991 the Convention shall be 
open to all States for signature at the Headquarters of the International Civil 
Aviation Organization in Montreal until it enters into force in accordance with 
paragraph 3 of this Article. Any State which does not sign this Convention may 
accede to it at any time. 

2. This Convention shall be subject to ratification, acceptance, approval or 
accession by States. Instruments of ratification, acceptance, approval or 
accession shall be deposited with the International Civil Aviation Organization, 
which is hereby designated the Depositary. When depositing its instrument of 
ratification, acceptance, approval or accession, each State shall declare whether 
or not it is a producer State. 

3. This Convention shall enter into force on the sixtieth day following the 
date of deposit of the thirty-fifth instrument of ratification, acceptance, 
approval or accession with the Depositary, pr'wided that no fewer than five such 
States have declared pursuant to paragraph 2 of this 'Article that they are 
producer States. Should thirty-five such instruments be deposited prior to the 
deposit of their instruments by five producer States, this Convention shall enter 
into force on the sixtieth day following the date of deposit of the instrument 
of ratification, acceptance, approval or accession of the fifth producer State. 

4. For other States, this Convention shall enter into force sixty days 
following the date of deposit of their instruments of ratification, acceptance, 
approval or accession. 

5. As soon as this Convention comes into force, it shall be registered by the 
Depositary pursuant to Article 102 of the Charter of the United Nations and 
pursuant to Article 83 of the Convention on International Civil Aviation 
(Chicago, 1944). 

ARTICLE XIV 

The Depositary shall promptly notify all signatories and States Parties of: 

1. each signature of this Convention and date thereof; 

2. each deposit of an instrument 'of ratification, acceptance, approval 
or accession and date thereof, giving special reference to whether 
the State has identified itself as a producer State; 

3 .  the date of entry into force of this Convention; 
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4 .  the date of entry into force of any amendment to this Convention or 
its Annex; 

5. any denunciation made under Article XV; and 

6 .  any declaration made under paragraph 2 of Article XI 

ARTICLE XV 

1. Any State Party may denounce this Convention by written notification to the 
Depositary. 

2. Denunciation shall take effect one hundred and eighty days following the 
date on which notification is received by the Depositary. 

IN WITNESS WHEREOF the undersigned Plenipotentiaries, being duly authorized 
thereto by their Governments, have signed this Convention. 

DONE at Montreal, this first day of March, one thousand nine hundred and 
ninety-one, in one original, drawn up in five authentic texts in the English, 
French, Russian, Spanish and Arabic languages. 
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(Montreal, 12 February - 1 March 1991) 

TEXT FOR FINAL APPROVAL 

CONVENTION ON THE MARKING OF PLASTIC EXPLOSIVES 
FOR THE PURPOSE OF DETECTION 

THE STATES PARTIES TO THIS CONVENTION, 

CONSCIOUS of the implications of acts of terrorism for international security; 

EXPRESSING deep concern regarding terrorist acts aimed at destruction of 
aircraft, other means of transportation and other targets; 

CONCERNED that plastic explosives have been used for such terrorist acts; 

CONSIDERING that the marking of such explosives for the purpose of detection 
would contribute significantly to the prevention of such unlawful acts; 

RECOGNIZING that for the purpose of deterring such unlawful acts there is an 
urgent need for an international instrument obliging States to adopt appropriate 
measures to ensure that plastic explosives are duly marked; 

CONSIDERING United Nations Security Council Resolution 635 of 14 June 1989, and 
United Nations General Assembly Resolution 44/29 of 4 December 1989 urging the 
International Civil Aviation Organization to intensify its work on devising an 
international regime for the marking of plastic or sheet explosives for the 
purpose of detection; 

BEARING IN MIND Resolution A27-8 adopted unanimously by the 27th Session of the 
Assembly of the International Civil Aviation Organization which endorsed with 
the highest and overriding priority the preparation of a new international 
instrument regarding the marking of plastic or sheet explosives for detection; 

* For the purposes of the approval of this Convention, this MEX Doc has 
been translated into the Arabic language 
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NOTING with satisfaction the role played by the Council of the International 
Civil Aviation Organization in the preparatzion of the Convention as well as its 
willingness to assume functions related to its implementation; 

HAVE AGREED AS FOLLOWS: 

ARTICLE I 

For the purposes of this Convention: 

"Explosives" mean explosive products, commonly known as 
"plastic explosives", including explc~sives in flexible or elastic sheet 
form, as described in the Technical Annex to this Convention. 

"Detection agent" means a substance as described in the Technical Annex to 
this Convention which is introduced into an explosive to render it 
detectable. 

"Marking" means introducing into am explosive a detection agent in 
accordance with the Technical Annex to this Convention. 

"Manufa8:ture" means any process, including reprocessing, that produces 
explosives. 

"Duly authorized military devices" include, but are not restricted to, 
shells, bombs, projectiles, mines, imissiles, rockets, shaped charges, 
grenades and perforators manufactured exclusively for military or police 
purposes according to the laws and regulations of the State Party concerned. 

"Producer State" means any State in whose territory explosives are 
nanufactured . 

ARTICLE 1:I 

Each State Party shall take the necessary and effective measures to prohibit and 
prevent the manufacture in its territory of unmarked explosives. 

ARTICLE I11 

1. Each State Party shall take the necessary and effective measures to prohibit 
and prevent the movement into or out of its territory of unmarked explosives. 

2 .  The preceding paragraph shall not apply in respect of movements for purposes 
not inconsistent with the objectives of this Convention, by authorities of a 
State Party performing military or police functions, of unmarked explosives under 
the control of that State Party in accordance with paragraph 1 of Article IV. 
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ARTICLE IV 

1. Each State Party shall take the necessary measures to exercise strict and 
effective control over the possession and transfer of possession of unmarked 
explosives which have been manufactured in or brought into its territory prior 
to the entry into force of this Convention in respect of that State, so as to 
prevent their diversion or use for purposes inconsistent with the objectives of 
this Convention. 

2. Each State Party shall take the necessary measures to ensure that all stocks 
of those explosives referred to in paragraph 1 of this Article not held by its 
authorities performing military or police functions are destroyed or consumed 
for purposes not inconsistent with the objectives of this Convention, marked or 
rendered permanently ineffective, within a period of three years from the entry 
into force of this Convention in respect of that State. 

3 .  Each State Party shall take the necessary measures to ensure that all stocks 
of those explosives referred to in paragraph 1 of this Article held by its 
authorities performing military or police functions and that are not incorporated 
as an integral part of duly authorized military devices are destroyed or consumed 
for purposes not inconsistent with the objectives of this Convention, marked or 
rendered permanently ineffective, within a period of fifteen years from the entry 
into force of this Convention in respect of that State. 

4. Each State Party shall take the necessary measures to ensure the 
destruction, as soon as possible, in its territory of unmarked explosives which 
may be discovered therein and which are not referred to in the preceding 
paragraphs of this Article, other than stocks of unmarked explosives held by its 
authorities performing military or police functions and incorporated as an 
integral part of duly authorized military devices at the date of the entry into 
force of this Convention in respect of that State, 

5 .  Each State Party shall take the necessary measures to exercise strict and 
effective control over the possession and transfer of possession of the 
explosives referred to in paragraph I1 of Part 1 of the Technical Annex to this 
Convention so as to prevent their diversion or use for purposes inconsistent with 
the objectives of this Convention. 

6. Each State Party shall take the necessary measures to ensure the 
destruction, as soon as possible, in its territory of unmarked explosives 
manufactured since the coming into force of this Convention in respect of that 
State that are not incorporated as specified in paragraph I1 d) of Part 1 of the 
Technical Annex to this Convention and of unmarked explosives which no longer 
fall within the scope of any other sub-paragraphs of the said paragraph 11. 

ARTICLE V 

1. There is established by this Convention an International Explosives 
Technical Commission (hereinafter referred to as "the Commission") consisting 
of not less than fifteen nor more than nineteen members appointed by the Council 
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of the International Civil Aviation Organization (hereinafter referred to as "the 
Council") from among persons nominated by States Parties to this Convention. 

2 .  The members of the Commission shall be experts having direct and substantial 
experience in matters relating to the manufacture or detection of, or research 
in, explosives. 

3 .  Members of the Commission shall serve for a period of three years and shall 
be eligible for re-appointment. 

4 .  Sessions of the Commission shall be convened, at least once a year at the 
Headquarters of the International Civil Aviation Organization, or at such places 
and times as may be directed or approved by the Council. 

5. The Commission shall adopt its rules of procedure, subject to the approval 
of the Council. 

ARTICLE VI 

1. The Commission shall evaluate technical developments relating to the 
manufacture, marking and detection of explosives. 

2 .  The Commission, through the Council, shal.1 report its findings to the States 
Parties and international organizations concerned. 

3 .  Whenever necessary, the Commission shall make recommendations to the Council 
for amendments to the Technical Annex to this Convention. The Commission shall 
endeavour to take its decisions on such recommendations by consensus. In the 
absence of consensus the Commission shall take such decisions by a two-thirds 
majority vote of its members. 

Ic. The Council may, on the recommendation of the Commission, propose to States 
Parties amendments to the Technical Annex to this Convention. 

ARTICLE VII 

1. Any State Party may, within ninety days from the date of notification of 
a proposed amendment to the Technical Annex to this Convention, transmit to the 
Counc'il its comments. The Council shall communicate these comments to the 
Commission as soon as possible for its consideration. The Council shall invite 
any State Party which comments on or objects to the proposed amendment to consult 
the Commission. 

2 .  The Commission shall consider the views of States Parties made pursuant to 
the preceding paragraph and report to the Council. The Council, after 
consideration of the Commission's report, and taking into account the nature of 
the amendment and the comments of States Parti'es, including producer States, may 
propose the amendment to all States Parties for adoption. 
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3. If a proposed amendment has not been objected to by five or more States 
Parties by means of written notification to the Council within ninety days from 
the date of notification of the amendment by the Council, it shall be deemed to 
have been adopted, and shall enter into force one hundred and eighty days 
thereafter or after such other period as specified in the proposed amendment for 
States Parties not having expressly objected thereto. 

4. States Parties having expressly objected to the proposed amendment may, 
subsequently, by means of the deposit of an instrument of acceptance or approval, 
express their consent to be bound by the provisions of the amendment. 

5. If five or more States Parties have objected to the proposed amendment, 
the Council shall refer it to the Commission for further consideration. 

6. If the proposed amendment has not been adopted in accordance with 
paragraph 3 of this Article, the Council may also convene a conference of all 
States Parties. 

ARTICLE VIII 

1. States Parties shall, if possible, transmit to the Council information that 
would assist the Commission in the discharge of its functions under paragraph 1 
of Article VI. 

2 .  States Parties shall keep the Council informed of measures they have taken 
to implement the provisions of this Convention. The Council sh-111 communicate 
such information to all States Parties and international organizations concerned. 

ARTICLE IX 

The Council shall, in co-operation with States Parties and international 
organizations concerned, take appropriate measures to facilitate the 
implementation of this Convention, including the provision of technical 
assistance and measures for the exchange of information relating to technical 
developments in the marking and detection of explosives. 

ARTICLE X 

The Technical Annex to this Convention shall form an integral part of this 
Convention. 

ARTICLE XI 

1. Any dispute between two or more States Parties concerning the interpretation 
or application of this Convention which cannot be settled through negotiation 
shall, at the request of one of them, be submitted to arbitration. If within 
six months from the date of the request for arbitration the Parties are unable 
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to agree on the organization of the arbitration, any one of those Parties may 
refer the dispute to the International Court of Justice by request in conformitv 
with the Statute of the Court. 

2. Each State Party may, at the time of signature, ratification, acceptance 
or approval of this Convention or accession thereto, declare that ic does not 
consider itself bound by the preceding paragraph. The other States P~rties shall 
not be bound by the preceding paragraph with respect to any State Party kaving 
made such a reservation. 

3 .  Any State Party having made a reservation in accordance with the preceding 
paragraph may at any time withdraw this reservation by notification to the 
Depositary. 

ARTICLE XI1 

Except as provided in Article XI no reservation may be made to this Convention. 

ARTICLE XI11 

1. This Convention shall be >pen for signature in Montreal on 1 March 1991 by 
States participating in the International Conference on Air Law held at !lontreal 
from 12 February to 1 March 1991. After 1 March 1991 the Convention shall be 
open to all States for signature at the Headquarters of the International Civil 
Aviation Organization in Montreal until it enters inco force in accordr.:xe v i c k  
paragraph 3 of this Article. Any State which does not sign this Com7ei?Eliiz .ram.- 
accede to it at any time. 

2. 
acce 
acce 

This Convention shall be subject to ratification, acceptance, approval or 
ssion by States. Instruments of ratif:-cation, dcceptance 3pproval or 
ssion shall be deposited with the Internatfional C i  ril Aviation Organization. 

which is hereby designated the Depositary. When depositing I t-s i n ~ - i - ~ : , e ~ - . t  -; 

ratification, acceptance, approval or accession, each State shall declare whether 
or not it is a producer State. 

3. This Convention shall enter into force on the sixtieth day following the 
date of deposit of the thirty-fifth instrument of ratification, acceptance, 
approval or accession with the Depositary, provided that no fewer than five such 
States have declared pursuant to paragraph 2 of this Article that they are 
producer States. Should thirty-five such instruments be deposited prior to the 
deposit of their instruments by five producer States, this Conventicn shall enter 
into force on the sixtieth day following the date of deposit of the instrument 
of ratification, acceptance, approval or accession of the fifth producer State. 

4. For other States, this Convention shall enter into force sixty days 
following the date of deposit of their instruments of ratification, acceptance, 
approval or accession. 

5. As soon as this Convention comes into force, it shall be registered by the 
Depositary pursuant to Article 102 of the Charter of the United Nations and 
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pursuant to Article 83 of the Convention on International Civil Aviation 
(Chicago, 1944). 

ARTICLE XIV 

The Depositary shall promptly notify all signatories and States Parties of: 

1. each signature of this Convention and date thereof; 

2. each deposit of an instrument of ratification, acceptance, approval 
or accession and date thereof, giving special reference to whether 
the State has identified itself as a producer State; 

3. the date of entry into force of this Convention; 

4. the date of entry into force of any amendment to this Convention or 
its Technical Annex; 

5 .  any denunciation made under Article XV; and 

6 .  any declaration made under paragraph 2 of Article XI. 

ARTICLE ][V 

1. Any State Party may denounce this Convention by written noti-,f ication to the 
Depositary. 

2. Denunciation shall take effect one hundred and eighty days following the 
date on which notification is received by the Depositary. 

IN WITNESS WHEREOF the undersigned Plenipotentiaries, being duly authorized 
thereto by their Governments, have signed this Convention. 

DONE at Montreal, this first day of March, one thousand nine hundred and 
ninety-one, in one original, drawn up in five authentic texts in the English, 
French, Russian, Spanish and Arabic languages. 
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Technical Annex 

PART 1: Description of explosives 

I The explosives referred to in paragraph 1 of Article I of this 
Convention are those that: 

a) are formulated with one or more high explosives which in their 
pure form have a vapour pressure less than 1 0 - ~ ~ a  at a temperature 
of 25°C; 

b) are formulated with a binder material; and 

c) are, as a mixture, malleahle or flexible at normal room 
temperature. 

I1 The following explosives, even t:hough meeting the description of 
explosives in paragraph I of this Part, shall not be considered to 
be explosives as long as they continue to be held or used for the 
purposes specified below or remain incorporated as there specified, 
namely those explosives that: 

a) are  manufacture^, or held, in limited quantities solely for use 
in duly authorized research, development or testing of new or 
modified explosives; 

b) are manufactured, or held, in limited quantities solely for use 
in duly authorized training in explosives detection and/or 
development or testing of explosives detection equipment; 

c) are manufactured, or held, in :limited quantitites solely for duly 
authorized forensic science purposes; or 

d) are destined to be and are irlcorporated as an integral part of 
duly authorized military devices in the territory of the producer 
State within three years after the coming into force of this 
Convention in respect of that State. Such devices produced in 
this period of three years shall be deemed to be duly authorized 
military devices within paragraph 4 of Article IV of this 
Convention. 

I11 In this Part: 

"duly authorized" in paragraph I1 a), b) and c) means permitted 
according to the laws and regulations of the State Party 
concerned; and 

"high explosives" include but are not restricted to 
c y c l o t e t r a m e t h y l e n e t e t r a n i t r a m i n e  ( H M X ) ,  
p e n t a e r y t h r i t o l  t e t r a n i t r a t e  ( P E T N )  a n d  
cyclotrimethylenetrinitramine (RDX). 



MEX Doc No. 41 

PART 2: Detection agents 

A detection agent is any one of those substances set out in the following Table. 
Detection agents described in this Table are intended to be used to enhance the 
detectability of explosives by vapour detection means. In each case, the 
introduction of a detection agent into an explosive shall be done in such a 
manner as to achieve homogeneous distribution in the finished product. The 
minimum concentration of a detection agent in the finished product at the time 
of manufacture shall be as shown in the said Table. 

TABLE 

Molecular Molecular Minimum 
Name of detection agent formula weight concentration 

Ethylene glycol dinitrate (EGDN) C2H,(N0,)2 152 0.2% by mass 

2,3-Dimethyl-2,3-dinitrobutane C6Hi2(N0d 2 176 0.1% by mass 
( DMNB ) 

para-Mononitrotoluene (p-MNT) C7H7N0z 137 0.5% by mass 

ortho-Monbnitrotoluene (0-MNT) C7H7N02 137 0.5% by mass 

Any explosive which, as a result of its normal formulation, contains any of the 
designated detection agents at or above the required minimum concentration level. 
shall be deemed to be marked. 
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CONVENTION 

on the Marking of Plastic Explosives 
for the Purpose of Detcetion 

THE STATES PARTIES TO THIS CONVENTION, 

CONSCIOUS of the implications of acts of terrorism for international security; 

EXPRESSING deep concern regarding terrorist acts aimed at destruction of aircraft, other 
means of transportation and other targets; 

CONCERNED that plastic explosives have been used for such terrorist acts; 

CONSIDERING that the marking of such explosives for the purpose of detection would 
contribute significantly to the prevention of such unlawful acts; 

RECOGNIZING that for the purpose of deterring such unlawful acts there is an urgent need for 
an international instrument obliging States to adopt appropriate measures to ensure that 
plastic explosives are duly marked; 

CONSIDERING United Nations Security Council Resolution 635 of 14 June 1989, and United 
Nations General Assembly Resolution 44/29 of 4 December 1989 urging the International 
Civil Aviation Organization to intensify its work on devising an international regime for 
the marking of plastic or sheet explosives for the purpose of detection; 

BEARING IN MIND Resolution A27-8 adopted unanimously by the 27th Session of the 
Assembly of the International Civil Aviation Organization which endorsed with the 
highest and overriding priority the preparation of a new international instrument 
regarding the marking of plastic or sheet explosives for detection; 

NOTING with satisfaction the role played by the Council of the International Civil Aviation 
Organization in the preparation of the Convention as well as its willingness to assume 
functions related to its implementation; 

HAVE AGREED AS FOLLOWS: 

Article I 

For the purposes of this Convention: 

1. "Explosives" mean explosive products, commonly known as "plastic explosives", 
including explosives in flexible or elastic sheet form, as described in the Technical 
Annex to this Convention. 

2. "Detection agent" means a substance as described in the Technical Annex to this 
Convention which is introduced into an explosive to render it detectable. 



"Marking" means introducing into an explosive a detection agent in accordance with 
the Technical Annex to this Convention. 

"Manufacture" means any process, including reprocessing, that produces explosives. 

"Duly authorized military devices" include, but are not restricted to, shells, bombs, 
projectiles, mines, missiles, rockets, shaped charges, grenades and perforators 
manufactured exclusively for military or police purposes according to the laws and 
regulations of the State Party concerned. 

"Producer State" means any State in whose territory explosives are manufactured. 

Each State Party shall take the necessary and effective measures to prohibit and prevent the 
manufacture in its territory of unmarked explosives. 

1. Each State Party shall take the necessary and effective measures to prohibit and prevent 
the movement into or out of its territory of unmarked explosives. 

2. The preceding paragraph shall not apply in respect of movements for purposes not 
inconsistent with the objectives of this Convention, by authorities of a State Party performing 
military or police functions, of unmarked explosives under the control of that State Party in 
accordance with paragraph 1 of Article IV. 

Article IV 

1. Each State Party shall take the necessary measures to exercise strict and effective control 
over the possession and transfer of possession of unmarked explosives which have been 
manufactured in or brought into its territory prior to the entry into force of this Convention in 
respect of that State, so as to prevent their diversion or use for purposes inconsistent with the 
objectives of this Convention. 

2. Each State Party shall take the necessary measures to ensure that all stocks of those 
explosives referred to in paragraph 1 of this Article not held by its authorities performing military 
or police functions are destroyed or consumed for purposes not inconsistent with the objectives 
of this Convention, marked or rendered permanently ineffective, within a period of three years 
from the entry into force of this Convention in respect of that State. 

3. Each State Party shall take the necessary measures to ensure that all stocks of those 
explosives referred to in paragraph 1 of this Article held by its authorities performing military 
or police functions and that are not incorporated as an integral part of duly authorized military 
devices are destroyed or consumed for purposes not inconsistent with the objectives of this 
Convention, marked or rendered permanently ineffective, within a period of fifteen years from 
the entry into force of this Convention in respect of that State. 

4. Each State Party shall take the necessary measures to ensure the destruction, as soon as 
possible, in its territory of unmarked explosives which may be discovered therein and which are 
not referred to in the preceding paragraphs of this Article, other than stocks of unmarked 



explosives held by its authorities performing military or police functions and incorporated as an 
integral part of duly authorized military devices at the date of the entry into force of this 
Convention in respect of that State. 

5 .  Each State Party shall take the necessary measures to exercise strict and effective control 
over the possession and transfer of possession of the explosives referred to in paragraph I1 of 
Part 1 of the Technical Annex to this Convention so as to prevent their diversion or use for 
purposes inconsistent with the objectives of this Convention. 

6. Each State Party shall take the necessary measures to ensure the destruction, as soon as 
possible, in its territory of unmarked explosives manufactured since the coming into force of this 
Convention in respect of that State that are not incorporated as specified in paragraph I1 d) of 
Part 1 of the Technical Annex to this Convention and of unmarked explosives which no longer 
fall within the scope of any other sub-paragraphs of the said paragraph 11. 

Article V 

1. There is established by this Convention an International Explosives Technical 
Commission (hereinafter referred to as "the Commission") consisting of not less than fifteen nor 
more than nineteen members appointed by the Council of the International Civil Aviation 
Organization (hereinafter referred to as "the Council") from among persons nominated by 
States Parties to this Convention. 

2. The members of the Commission shall be experts having direct and substantial experience 
in matters relating to the manufacture or detection of, or research in, explosives. 

3. Members of the Commission shall serve for a period of three years and shall be eligible 
for re-appointment . 

4. Sessions of the Commission shall be convened, at least once a year at the Headquarters 
of the International Civil Aviation Organization, or at such places and times as may be directed 
or approved by the Council. 

5.  The Commission shall adopt its rules of procedure, subject to the approval of the 
Council. 

Article VI 

1. The Commission shall evaluate technical developments relating to the manufacture, 
marking and detection of explosives. 

. 

2. The Commission, through the Council, shall report its findings to the States Parties and 
international organizations concerned. 

3. Whenever necessary, the Commission shall make recommendations to the Council for 
amendments to the Technical Annex to this Convention. The Commission shall endeavour to 
take its decisions on such recommendations by consensus. In the absence of consensus the 
Commission shall take such decisions by a two-thirds majority vote of its members. 

4. The Council may, on the recommendation of the Commission, propose to States Parties 
amendments to the Technical Annex to this Convention. 



Article VII 

1. Any State Party may, within ninety days from the date of notification of a proposed 
amendment to the Technical Annex to this Convention, transmit to the Council its comments. 
The Council shall communicate these comments to the lCommission as soon as possible for its 
consideration. The Council shall invite any State Party which comments on or objects to the 
proposed amendment to consult the Commission. 

2. The Commission shall consider the views of States Parties made pursuant to the 
preceding paragraph and report to the Council. The Council, after consideration of the 
Commission's report, and taking into account the nature of the amendment and the comments 
of States Parties, including producer States, may propose the amendment to all States Parties 
for adoption. 

3. If a proposed amendment has not been objected to by five or more States Parties by 
means of written notification to the Council within ninety days from the date of notification of 
the amendment by the Council, it shall be deemed to have been adopted, and shall enter into 
force one hundred and eighty days thereafter or after such other period as specified in the 
proposed amendment for States Parties not having expressly objected thereto. 

4. States Parties having expressly objected to the proposed amendment may, subsequently, 
by means of the deposit of an instrument of acceptance or approval, express their consent to be 
bound by the provisions of the amendment. 

5 .  If five or more States Parties have objected to the proposed amendment, the Council 
shall refer it to the Commission for further consideration. 

6.  If the proposed amendment has not been adopted in accordance with paragraph 3 of this 
Article, the Council may also convene a conference of all States Parties. 

Article VIII 

1. States Parties shall, if possible, transmit to the Council information that would assist the 
Commission in the discharge of its functions under paragraph 1 of Article VI. 

2. States Parties shall keep the Council informed of' measures they have taken to implement 
the provisions of this Convention. The Council shall communicate such information to all States 
Parties and international organizations concerned. 

Article IX 

The Council shall, in co-operation with States Parties and international organizations concerned, 
take appropriate measures to facilitate the implementation of this Convention, including the 
provision of technical assistance and measures for the exchange of information relating to 
technical developments in the marking and detection of explosives. 

Article X 

The Technical Annex to this Convention shall form an integral part of this Convention. 



Article XI 

1. Any dispute between two or more States Parties concerning the interpretation or 
application of this Convention which cannot be settled through negotiation shall, at the request 
of one of them, be submitted to arbitration. If within six months from the date of the request 
for arbitration the Parties are unable to agree on the organization of the arbitration, any one 
of those Parties may refer the dispute to the International Court of Justice by request in 
conformity with the Statute of the Court. 

2. Each State Party may, at the time of signature, ratification, acceptance or approval of 
this Convention or accession thereto, declare that it does not consider itself bound by the 
preceding paragraph. The other States Parties shall not be bound by the preceding paragraph 
with respect to any State Party having made such a reservation. 

3. Any State Party having made a reservation in accordance with the preceding paragraph 
may at any time withdraw this reservation by notification to the Depositary. 

Article XI1 

Except as provided in Article XI no reservation may be made to this Convention. 

Article XI11 

1. This Convention shall be open for signature in Montreal on 1 March 1991 by States 
participating in the International Conference on Air Law held at Montreal from 12 February to 
1 March 1991. After 1 March 1991 the Convention shall be open to all States for signature at 
the Headquarters of the International Civil Aviation Organization in Montreal until it enters into 
force in accordance with paragraph 3 of this Article. Any State which does not sign this 
Convention may accede to it at any time. 

2. This Convention shall be subject to ratification, acceptance, approval or accession by 
States. Instruments of ratification, acceptance, approval or accession shall be deposited with the 
International Civil Aviation Organization, which is hereby designated the Depositary. When 
depositing its instrument of ratification, acceptance, approval or accession, each State shall 
declare whether or not it is a producer State. 

3. This Convention shall enter into force on the sixtieth day following the date of deposit 
of the thirty-fifth instrument of ratification, acceptance, approval or accession with the 
Depositary, provided that no fewer than five such States have declared pursuant to paragraph 2 
of this Article that they are producer States. Should thirty-five such instruments be deposited 
prior to the deposit of their instruments by five producer States, this Convention shall enter into 
force on the sixtieth day following the date of deposit of the instrument of ratification, 
acceptance, approval or accession of the fifth producer State. 

4. For other States, this Convention shall enter into force sixty days following the date of 
deposit of their instruments of ratification, acceptance, approval or accession. 

5 .  As soon as this Convention comes into force, it shall be registered by the Depositary 
pursuant to Article 102 of the Charter of the United Nations and pursuant to Article 83 of the 
Convention on International Civil Aviation (Chicago, 1944). 



Article XW 

The Depositary shall promptly notify all signatories and States Parties of: 

1. each signature of this Convention and date thereof; 

2. each deposit of an instrument of ratification, acceptance, approval or accession and 
date thereof, giving special reference to whether the State has identified itself as a 
producer State; 

3. the date of entry into force of this Convention; 

4. the date of entry into force of any amendment to this Convention or its Technical 
Annex; 

5. any denunciation made under Article XV; and 

6. any declaration made under paragraph 2 o:f Article XI. 

Article XV 

1. Any State Party may denounce this Convention 'by written notification to the Depositary. 

2. Denunciation shall take effect one hundred and eighty days following the date on which 
notification is received by the Depositary. 

IN WITNESS WHEREOF the undersigned F'lenipotentiaries, being duly authorized 
thereto by their Governments, have signed this Convention. 

DONE at Montreal, this first day of March, one thousand nine hundred and ninety-one, 
in one original, drawn up in five authentic texts in the English, French, Russian, Spanish and 
Arabic languages. 



TECHNICAL ANNEX 

PART 1: DESCRIPTION OF EXPLOSIVES 

I. The explosives referred to in paragraph 1 of Article I of this Convention are those that: 

a) are formulated with one or more high explosives which in their pure form have a vapour 
pressure less than 10-4 Pa at a temperature of 25°C; 

b) are formulated with a binder material; and 

c) are, as a mixture, malleable or flexible at normal room temperature. 

11. The following explosives, even though meeting the description of explosives in paragraph I of this 
Part, shall not be considered to be explosives as long as they continue to be held or used for the purposes 
specified below or remain incorporated as there specified, namely those explosives that: 

are manufactured, or held, in limited quantities solely for use in duly authorized research, 
development or testing of new or modified explosives; 

are manufactured, or held, in limited quantities solely for use in duly authorized training in 
explosives detection and/or development or testing of explosives detection equipment; 

are manufactured, or held, in limited quantities solely for duly authorized forensic science 
purposes; or 

are destined to be and are incorporated as an integral part of duly authorized military devices 
in the territory of the producer State within three years after the coming into force of this 
Convention in respect of that State. Such devices produced in this period of three years shall 
be deemed to be duly authorized military devices within paragraph 4 of Article IV of this 
Convention. 

111. In this Part: 

"duly authorized" in paragraph I1 a), b) and c) means permitted according to the laws and 
regulations of the State Party concerned; and 

"high explosives" include but are not restricted to cyclotetramethylenetetranitramine (HMX), 
pentaerythritol tetranitrate (PETN) and cyclotrimethylenetrinitramine (RDX). 

PART 2: DETECTION AGENTS 

A detection agent is any one of those substances set out in the following Table. Detection agents 
described in this Table are intended to be used to enhance the detectability of explosives by vapour 
detection means. In each case, the introduction of a detection agent into an explosive shall be done in such 
a manner as to achieve homogeneous distribution in the finished product. The minimum concentration 
of a detection agent in the finished product at the time of manufacture shall be as shown in the said Table. 



Table 

Name of detection agent 
Molecular Molecular Minimum 
formula weight concentration 

Ethylene glycol dinitrate (EGDN) C2H4(N03 12 152 0.2% by mass 

2,3-Dimethyl-2.3-dinitrobutane (DMNB) C ~ H I Z ( N O ~ Z  176 0.1 % by mass 

para-Mononitrotoluene (p-MNT) C7H7N02 137 0.5% by mass 

ortho-Mononitrotoluene (0-MNT) C7H7NO:, 137 0.5% by mass 

Any explosive which, as a result of its normal formulation, contains any of the designated 
detection agents at or above the required minimum concentration level shall be deemed to be marked. 
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FINAL ACT 

of the International Conference on Air Law 
held under the auspices of the 

International Civil Aviation Organization in February-March 1991 

The Plenipotentiaries at the International Conference on Air Law held under the auspices 
of the International Civil Aviation Organization met at Montreal from 12 February t o  
1 March 1991 for the purpose of considering a draft Convention on the Marking of Plastic 
Explosives for the Purpose of Detection prepared by the Legal Committee of the International 
Civil Aviation Organization. 

The Governments of the following 79 States were represented at the Conference: 

Afghanistan, the Republic of 
Algeria, the People's Democratic Republic of 
Argentine Republic, the 
Australia 
Austria, the Republic of 
Belgium, the Kingdom of 
Belize 
Bolivia, the Republic of 
Brazil, the Federative Republic of 
Bulgaria, the People's Republic of 
Byelorussian Soviet Socialist Republic, the 
Canada 
Cape Verde, the Republic of 
Chile, the Republic of 
China, the People's Republic of 
Colombia, the Republic of 
Costa Rica, the Republic of 
C6te d'lvoire, the Republic of 
Cuba, the Republic of 
Czech and Slovak Federal Republic, the 
Denmark, the Kingdom of 
Ecuador, the Republic of 
Egypt, the Arab Republic of 
Ethiopia, the People's Democratic Republic of 
Finland, the Republic of 
French Republic, the 
Gabonese Republic, the 
Germany, the Federal Republic of 
Ghana, the Republic of 
Guinea, the Republic of 
Guinea-Bissau, the Republic of 
Hellenic Republic, the 
Holy See, the 
Honduras, the Republic of 
India, the Republic of 
Indonesia, the Republic of 



Iran, the Islamic Republic of 
Israel, the State of 
Italian ~ e ~ u b l i c ,  the 
Jamaica 
Japan 
Kenya, the Republic of 
Kuwait, the State of 
Lebanese Republic, the 
Madagascar, the Democratic Republic of 
Mali, the Republic of 
Mauritius 
Mexican States, the United 
Morocco, the Kingdom of 
Netherlands, the Kingdom of the 
Nigeria, the Federal Republic of 
Norway, the Kingdom of 
Pakistan, the Islamic Republic of 
Paraguay, the Republic of 
Peru, the Republic of 
Poland, the Republic of 
Qatar, the State of 
Republic of Korea, the 
Romania 
Saudi Arabia, the Kingdom of 
Senegal, the Republic of 
Spain, the Kingdom of 
Sweden, the Kingdom of 
Swiss Confederation, the 
Thailand, the Kingdom of 
Togolese Republic, the 
Trinidad and Tobago, the Republic of 
Tunisia, the Republic of 
Turkey, the Republic of 
Uganda, the Republic of 
Ukrainian Soviet Socialist Republic, the 
Union of Soviet Socialist Republics, the 
United Arab Emirates, the 
United Kingdom of Great Britain and Northern Ireland, the 
United Republic of Tanzania, the 
United States of America, the 
Venezuela, the Republic of 
Zaire, the Republic of 
Zambia, the Republic of 

The following International Organizations were represented by Observers: 

United Nations (UN) 
International Maritime Organization (IMO) 
International Air Transport Association (IATA) 
International Federation of Air Line Pilots' Associations (IFALPA) 
African Civil Aviation Commission (AFCAC) 
Latin American Civil Aviation Commission (LACAC) 

The Conference was opened and addressed by the Secretary-General of the United 
Nations, Mr. Javier Perez de Cuellar, and the President of the Council of the International Civil 
Aviation Organization, Dr. Assad Kotaite. 



The Conference unanimously elected as President Dr. K.O. Rattray (Jamaica). It further 
unanimously elected as Vice-presidents Dr. F.A. Cede (Austria), Dr. H.A. Perucchi (Argentina), 
Mr. M. Mukai (Japan), and Mr. V. Poonoosamy (Mauritius). 

The Secretary General of the Conference was Dr. S.S. Sidhu, Secretary General of the 
International Civil Aviation Organization. Dr. M. Milde, Director of the Legal Bureau of the 
International Civil Aviation Organization, was the Executive Secretary of the Conference; he was 
assisted by Dr. M. Pourcelet, Principal Legal Officer, Mr. R.D. van Dam, Senior Legal Officer, 
Mr. G.M. Kakkar and Mr. J.V. Augustin, Legal Officers of the Organization and by other 
officials of the Organization. 

The Conference established a Commission of the Whole, whose Chairman was the 
President of the Conterence, and the following Committees: 

CREDENTIALS COMMITTEE 

Chairman: Dr. I. Jakubovicz (Brazil) 

Members: Czechoslovakia 
Ghana 
Lebanon 
Sweden 

DRAFTING COMMITTEE 

Chairman: Mr. V. Poonoosamy (Mauritius) 

Members: Argentina 
Canada 
China 
Cdte d'Ivoire 
Czechoslovakia 
Egypt 
France 
Islamic Republic of Iran 
Japan 
Pakistan 
Saudi Arabia 
Union of Soviet Socialist Republics 
United Kingdom 
United States 
Venezuela 

Following its deliberations, the Conference adopted by consensus the text of a 
Convention on the Marking of Plastic Explosives for the Purpose of Detection. The said 
Convention has been opened for signature at Montreal on this day. 

The Conference furthermore adopted by consensus the following Resolution: 

WHEREAS unlawful acts against, inter alia, civil aviation, maritime navigation and 
other modes of transportation often involve the use of explosives and explosive 
materials; 

WHEREAS the marking of plastic explosives for the purpose of detection will assist 
States in preventing such acts; 



NOTING the importance to all States of the availability of suitable means of detection; 

RECOGNIZING that the implementation of such means could give rise to difficulties for 
some States; 

CONSCIOUS of the desirability of further work in relation to the detection of explosives 
other than plastic explosives which might be used for unlawful acts; 

NOTING the continuing interest of the United Nations and in particular of the 
International Civil Aviation Organization and the International Maritime 
Organization; 

THE CONFERENCE: 

1. Urges States to become Party to the Convention on the Marking of Plastic Explosives 
for the Purpose of Detection as soon as possible. 

2. Calls upon States which manufacture plastic explosives to implement the marking of 
such explosives as soon as possible. 

3. Requests States to continue to encourage research and development into improved 
and economic means of detecting all the marking agents specified in the Convention. 

4. Urges the international community to consider increasing technical, finaricial and 
material assistance to States in need of such assistance in order to be able to benefit 
from the achievement of the aims and objectives of the Convention, in particular 
through the technical assistance programmes of the International Civil Aviation 
Organization. 

5. Invites the Council of the International Civil Aviation Organization: 

a.) to assume the functions referred to in the Convention; 

b) to maintain in existence its Ad Hoc Group of Specialists on the Detection of 
Explosives in order to enable it to continue studies to keep the Technical Annex 
to the Convention up to date, pending the entry into force of the Convention and 
the formation of the International Explosives Technical Commission; 

C) to respect the principle of equitable geographical representation in the 
appointment of the members of' the International Explosives Technical 
Commission. 

6. Requests the Council of the International Civil Aviation Organization to initiate, as 
a matter of high priority, studies into methods of detecting explosives or explosive 
materials, especially into the marking of those explosives of concern, other than 
plastic explosives, whose detection would be aided by the use of marking agents, with 
a view to the evolution, if needed, of an appropriate comprehensive legal regime. 

IN WITNESS WHEREOF the Delegates of States duly authorized thereto have signed 
this Final Act. 

DONE at Montreal on the first day of Mzch  of the year One Thousand Nine Hundred 
and Ninety-one in five authentic texts in the English, French, Russian, Spanish and Arabic 
languages in a single copy which shall be deposited with the International Civil Aviation 
Organization and a certified copy of which shall be delivered by the said Organization to each 
of the Governments represented at the Conference. 




